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ONTARIO 

APPEAL  REPOKTS. 


Tennant  v.  The  Union  Bank. 

Banks  and  banking — Warehouse  receipts — Transfer  of— Goods  in  transit — 
i?.  S.  C.  ch.  120,  sees.  53,  54. 

The  plaintiff  was  the  assignee  for  the  benefit  of  creditors  of  a  firm  of  saw- 
millers  who  had  obtained  large  advances  from  the  defendants  on  the 
security  of  a  third  person's  promissory  notes  endorsed  by  the  firm.  To 
this  third  person,  in  pursuance  of  a  previous  written  agreement  to  that 
effect  whereby  the  firm  pledged  to  him  a  quantity  of  logs  on  timber 
limits  and  the  lumber  to  be  manufactured  therefrom,  the  firm  gave  ware- 
house receipts  on  logs,  described  as  being  in  certain  lakes  in  transit  to 
the  mills,  and  also  subsequently,  in  conformity  with  an  agreement  with 
the  bank  when  the  advances  were  made,  on  lumber  in  the  mill  yards 
manufactured  from  the  logs  pledged,  and  the  warehouse  receipts  were 
by  him  endorsed  over  to  the  bank  : — 

Held,  that  the  warehouse  receipts  were  bad  as  to  the  logs,  the  lakes  not 
being  "places  kept  by  the  signers  of  the  receipts." 

Held,  further  [Bukton,  J. A.,  dissenting],  that  the  warehouse  receipts 
were  good  as  to  the  lumber,  and  had  been  validly  acquired  by  the  bank 
by  endorsement  from  the  holder,  under  sub-section  2  of  section  53  and 
section  54  of  R.  S.  C.  ch.  120. 

Judgment  of  Boyd,  C,  affirmed. 

This  was  an  appeal  by  the  plaintiff  from  the  judg-  statement, 
ment  of  Boyd,  C.  The  action  was  brought  by  the  assignee 
for  the  benefit  of  creditors  of  the  firm  of  Christie,  Kerr  k  Co., 
to  recover  the  value  of  lumber,  the  property  of  the  firm, 
which  had  been  seized  by  the  defendants,  who  claimed  it 
under  certain  warehouse  receipts  held  by  them ;  the  facts 
being  as  follows : 

On  the  1st  of  October,  1887,  Alexander  Christie  and 
William  Kerr,  carrying  on  business  as  the  firm  of  Christie, 
Kerr  &  Co.,  entered  into  an  agreement  with  one  Peter  Chris- 
tie, which  recited  that  the  firm  intended  to  get  out  logs  dur- 
ing the  ensuing  winter,  and  that  Peter  Christie  was  advan- 
cing to  them  the  necessary  money  for  that  purpose ;  and  it 
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Statement,  then  provided  that  the  firm  would,  as  soon  as  practicable,  do 
everything  necessary  to  give  Peter  Christie  a  lien,  either 
by  granting  or  procuring  a  warehouse  receipt,  etc.,  on 
the  logs,  bolts,  lumber  or  shingles,  or  other  produce 
thereof,  to  secure  him  for  the  advances;  and  further, 
that  so  far  as  it  could  be  lawfully  given,  Peter  Christie 
should  have  a  lien  on  the  saw  logs  then  lying  on  the 
limits,  and  also  on  the  logs,  bolts,  lumber  and  shin- 
gles and  produce  as  soon  as  cut  or  manufactured. 
Peter  Christie  arranged  a  line  of  credit  with  the  Federal 
Bank,  which  enabled  him  to  make  the  advances  to  the 
firm,  and  assigned  the  agreement  as  security  to  the  bank. 
Subsequently  an  arrangement  was  come  to  between  Alex- 
ander Christie  (acting  on  behalf  of  the  firm  and  also  on 
behalf  of  Peter  Christie),  and  the  defendants,  the  result  of 
which  was  that  the  defendants  paid  off  the  Federal  Bank, 
it  being  agreed  that  the  defendants  were  to  have  ware- 
house receipts  on  the  logs,  and  the  lumber  to  be  manufac- 
tured from  the  logs.  Notes  were  given  by  Peter  Christie, 
endorsed  by  Christie,  Kerr  &  Co.,  to  the  defendants,  and  a 
document  in  the  form  of  a  warehouse  receipt  was  also 
given  to  them  on  the  logs  then  in  Lakes  St.  John  and 
Couchiching.  Other  warehouse  receipts  were  from  time 
to  time  given  to  the  defendants  on  the  lumber  after  it  was 
manufactured  and  stored  in  the  firm's  yard,  in  some  of 
the  receipts  the  lumber  being  described  as  the  property  of 
Christie,  Kerr  &  Co.  and  in  others  as  the  property  of  Peter 
Christie.  Certain  of  the  notes  were  paid,  but  a  large 
amount  remaining  due  to  the  defendants  they  seized  the 
lumber. 

The  case  was  tried  before  Boyd,  C,  who  gave  judgment 
on  the  4th  of  June,  1890,  dismissing  the  action  with  costs. 
The  plaintiff'  appealed  and  the  appeal  came  on  to  be  heard 
before  this  Court  [Hagarty,  C.  J.  0.,  Burton,  Osler,  and 
Maclennan,  JJ.A.]  on  the  7th  and  8th  of  October,  1891. 

McCarthy,  Q.  C,  and  J.  A.  McCarthy,  for  the  appellant. 
Robinson,  Q.  C,  and  H.  Symons,  for  the  respondents. 


TENNANT  V.  THE  UNION  BANK. 


3 


January  8th,  1892.    Hagarty,  C.  J.  0. :—  Judgment. 

Hagabty, 

I  agree  with  the  view  taken  of  this  case  by  my  brother  CJ-°- 
Maclennan. 

The  learned  Chancellor  said  "substantially  the  deal- 
in  o-  is  one  between  the  firm  and  the  bank,"  and  unless 
the  shadow  is  to  be  preferred  to  the  substance,  this  obser- 
vation is  strictly  correct.  The  firm  had  obtained  the 
assistance  of  Peter  Christie  to  help  their  credit  in  raising 
money.  He  agreed  to  become  their  accommodation  maker 
for  the  express  purpose  of  obtaining  advances,  and  they 
secured  him  by  the  instrument  of  the  1st  of  October,  1887,  in 
effect  pledging  to  him  all  the  logs  and  lumber  they  were 
dealing  with,  agreeing  to  give  him  every  kind  of  security 
thereon,  and  a  lien  thereon,  enforceable  by  entry,  seizure, 
and  sale. 

He  does  not  personally  appear  in  the  transaction. 
Everything  is  left  to  Alexander  Christie,  the  leading  mem- 
ber of  the  firm.  The  whole  of  the  dealings,  first  with 
the  Federal  Bank  and  afterwards  with  the  defendants 
were  conducted  by  Alexander  Christie,  and  the  pro- 
ceeds of  all  discounts  were  received  by  him. 

I  fully  agree  that  when  the  Federal  Bank's  account  was 
taken  up  by  the  defendants  and  by  them  arranged,  the  inte- 
rest of  the  Federal  Bank  in  this  agreement  ceased  wholly, 
and  it  remained  as  before,  the  binding  contract  between 
the  firm  and  Peter  Christie,  their  accommodation  maker. 

It  in  no  sense  ceased  to  be  the  contract  between  them. 
So  the  appellant  treats  it  in  his  fifth  reason  of  appeal. 
■"  The  warehouse  receipts  were  given  by  Messrs.  Christie, 
Kerr  &  Co.,  not  to  the  bank  but  to  Peter  Christie  in  pur- 
suance of  the  agreement  to  that  effect  between  Christie, 
Kerr  &  Co.  and  Peter  Christie,  bearing  date  1st  October, 
1887,"  and  the  evidence  of  Alexander  Christie  clearly  shews 
the  arrangement  made  by  him  with  Mr.  Buchanan,  that  the 
dealings  should  be  on  the  same  footing  as  in  the  Federal 
IBank,  of  which  Buchanan  had  been  manager. 

It  is  also,  as  I  consider,  very  clear  that  Alexander  Christie 
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Judgment,   both  on  behalf  of  his  firm  and  also  acfing  for  Peter  Christie 
Hagabty,   distinctly  promised  and  agreed  that  warehouse  receipts  for 
G.J.O.  i0gS  an(j  au       lumher  to  be  manufactured  from  them 

should  be  given  to  the  defendants.  Receipts  for  the  lumber 
could,  of  course,  not  be  given  till  the  lumber  was  manu- 
factured from  the  logs,  and  this  was  to  continue  till  the 
debt  was  paid. 

From  time  to  time  the  lumber  was  sold  by  Christie,  Kerr 
&  Co.,  under  the  direction  and  authority  of  the  bank.  Even 
if  there  were  technical  informalities  in  the  earlier  receipts, 
at  all  events,  as  I  understand,  after  all  the  advances  had 
been  made  by  the  bank,  and  debts  were  due  therefor  by 
both  Peter  Christie  and  the  Christie  firm,  receipts  were 
given  down  to  as  late  as  the  1st  of  January,  1889. 

It  is  to  be  distinctly  borne  in  mind  that  there  is  no 
adverse  claim  by  any  execution  creditor  or  holder  of  ware- 
house receipts  to  this  lumber.  No  higher  right  vested  in 
the  assignee  than  in  the  Christie  firm. 

We  must  treat  the  case  precisely  as  if  the  latter  were 
trying  to  back  out  of  their  contract  and  were  claiming 
this  lumber  as  their  assignee  is  now  doing. 

Are  they  not  met  at  once  by  the  objection  that,  irre- 
spective of  the  accuracy  of  the  receipts  under  the  Act,  as 
written  documents  between  man  and  man  the  property  was- 
subject  to  a  valid  lien  in  Peter  Christie,  and  he  has  in  con- 
junction with  the  firm  transferred  such  lien,  property  and 
interest  to  the  defendants'  bank  after  a  large  debt  had  been 
contracted  with  and  had  become  due  to  them,  which  the 
bank  could  lawfully  take  under  their  charter  in  security 
for  an  existing  debt.  This  is  putting  it  as  if  all  the 
original  contemporaneous  receipts  were  bad  at  law. 

I  however  agree  with  the  Chancellor's  view  as  to  the 
last  receipts,  that  they  are  not  open  to  valid  objection. 

As  each  party  insists  that  the  statement  of  the  other 
contains  the  true  state  of  the  case,  and  not  his  own  allega- 
tions, I  think  we  must  decide  the  case  on  the  evidence,  and 
not  on  the  pleadings. 
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OSLER,  J.  A.:—  Judgment. 

OSLER, 

Whatever  difficulty  there  might  be  in  the  defendants'  J,A> 
case  if  the  agreement  under  which  they  acquired  the  ware- 
house receipt  in  question  were  to  be  regarded  as  being 
strictly  on  the  same  footing  as  that  on  which  the  original 
transaction  with  the  Federal  Bank  was  based,  I  think  the 
learned  Chancellor  has  adopted  an  admissible  view  of  the 
evidence  in  holding  that  the  new  arrangement  made  with 
the  Union  Bank  was  substantially  one  between  the  firm 
and  the  bank.  To  that  agreement  the  firm  were  parties 
coming  directly  under  an  obligation  to  the  bank,  which 
differs  the  case  in  that  respect  from  the  former  agreement 
with  the  Federal  Bank.  In  form,  and  as  it  seems  to  me 
more  as  a  matter  of  bookkeeping  than  anything  else,  the 
account  was  kept  in  Peter  Christie's  name,  but  the  ad- 
vances by  the  Union  Bank  were  for  the  purpose  of  taking 
up  and  carrying  on  the  existing  liability  of  the  firm  and 
Peter  Christie  to  the  Federal  Bank,  and  it  was  the  firm 
who  arranged  and  agreed  with  the  bank  for  the  advance, 
and  to  furnish  the  warehouse  receipt  as  collateral. 

But  assuming  that  the  advance  is  strictly  to  be  considered 
as  having  been  made  to  Peter  Christie,  it  appears  to  me  that 
under  the  Bank  Act  the  defendants  acquired  by  means  of 
the  warehouse  receipts  of  October  and  November,  1888,  and 
January,  1889,  a  valid  security  upon  the  lumber,  which 
cannot  be  impeached  by  Christie,  Kerr  &  Co.,  or  by  the 
plaintiff,  who  stands  in  their  shoes  and  has  no  better  title 
than  they  would  have  had  if  they  had  not  made  the 
assignment. 

I  confine  my  observations  to  the  receipts  given  in  those 
months,  because  they  cover  the  lumber,  as  to  the  locality 
of  which  no  difficulty  arises ;  that  is,  as  to  its  having  been 
stored  in  a  place  certain  within  the  meaning  of  the  Act. 
Moreover,  as  the  Chancellor  points  out,  the  action  is 
brought  only  in  respect  of  the  lumber  made  from  the  logs 
which  were  in  existence  when  the  agreement  was  made, 
and  no  question  is  raised  by  the  pleadings  as  to  property 
in  any  logs  which  may  still  exist  unmanufactured. 
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Judgment.  Mr.  Buchanan,  the  local  manager  of  the  defendants,  with 
Osler,  whom  the  negotiation  for  taking  up  the  account  with  the 
J,A-  Federal  Bank  took  place,  was  cross-examined  with  great 
severity  as  to  his  statement  that  the  warehouse  receipts 
were  to  be  upon  the  lumber  as  well  as  the  logs  out  of 
which  it  was  manufactured;  but,  notwithstanding  the 
expression,  so  much  relied  on,  in  his  letter  to  the  defen- 
dants' head  office,  I  think  there  is  no  just  reason  for  dis- 
crediting his  evidence  on  this  point,  and  the  probabilities 
of  the  case  are  entirely  in  favour  of  the  view  that,  under 
the  new  arrangement  with  the  Union  Bank,  the  warehouse 
receipts  were  to  cover  the  lumber  as  well  as  the  logs. 

There  is  no  question  as  to  the  identity  of  the  property. 
The  lumber  covered  by  the  receipts  I  have  specified  was 
admittedly  manufactured  from  the  logs  which  were 
included  in  the  earlier  ones,  and  which  were  intended 
from  the  outset  to  be  transferred  to  the  bank. 

All  the  receipts  purport  to  be  receipts  within  the  meaning 
of  the  Bank  Act  and  amendments. 

What  the  Act  provides,  is  that  the  bank  may  acquire  and 
hold  any  warehouse  receipt  as  collateral  security  for  any 
debt  incurred  in  its  favour  in  the  course  of  its  banking 
business,  43  Vic.  ch.  22,  sec.  7  (D.) ;  K  S.  C.  ch.  120,  sec.  53, 
sub-sec.  2.  The  language  of  the  former  Act,  34  Vic.  ch.  by 
sec.  46  (D.),  was  "  for  any  debt  which  may  become  due  to 
the  bank  under  any  credit  opened  or  liability  incurred  for 
or  on  behalf  of  the  holder  or  owner  of  the  receipt,  or  for 
any  other  debt  to  become  due  to  the  bank." 

It  does  not  appear  to  be  essential  that  the  borrower  should 
be  the  holder  or  owner  of  the  warehouse  receipt.  The 
bank  may  acquire  it  as  collateral  security  for  him  from  a 
third  party. 

Are  then  these  instruments  warehouse  receipts  within 
the  meaning  of  the  Act  ? 

Section  2  declares  that  the  expression  warehouse  receipt 
means  any  receipt  given  by  any  person,  firm  or  corporation 
for  any  goods,  wares  or  merchandise  as  bailee  or  bailees  in 
good  faith,  and  not  as  of  his  or  their  own  property ;  and 
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includes  receipts  from  a  person  who  is  keeper  of  any  ware-  Judgment, 
house  *  *  mill  or  other  place  in  Canada  for  goods,  wares  Osler, 
or  merchandise  in  the  place  so  kept  by  him.  J-A- 

Section  54  enacts  that  if  a  person  who  grants  a  ware- 
house receipt  is  engaged,  as  his  ostensible  business,  in  any 
of  the  several  callings  therein  mentioned,  including  that 
of  miller  or  saw-miller,  and  is  at  the  same  time  the  owner 
of  the  goods  mentioned  in  such  receipt,  every  such  receipt 
and  the  right  and  title  of  the  bank  thereto,  and  to  the 
goods  therein  mentioned,  shall  be  as  valid  and  effectual  as 
if  such  owner  and  the  person  making  such  receipt  were 
different  persons. 

The  53rd  section  in  defining  the  word  "  agent "  speaks 
of  "  warehouse  receipt  *  *  or  any  other  document 
used  in  the  course  of  business  as  proof  of  the  possession  or 
control  of  goods,  or  authorizing  or  purporting  to  authorize, 
either  by  endorsement  or  delivery,  the  possessor  of  such 
document  to  transfer  or  receive  goods  thereby  represented." 

Christie,  Kerr  &  Co.  were  undoubtedly  a  firm  who  could 
grant  a  warehouse  receipt  under  section  54,  being  engaged 
as  their  ostensible  business  in  the  calling  of  saw-millers. 

The  defendants'  title  may,  as  I  have  said,  well  rest  upon 
the  four  (or  three)  receipts  of  October  and  November,  1888, 
and  January,  1889,  which  are  given  by  Christie,  Kerr  &  Co. 
as  warehousemen  owners,  to  themselves,  and  endorsed  by 
them  to  Peter  Christie,  and  by  him  to  the  bank  as  collateral 
security  for  the  debt  incurred  by  him  (on  the  assumption 
I  am  now  making). 

The  54th  section  does  not  say  to  whom  the  receipt  shall 
be  given.  It  may  be  given  to  the  bank  directly  by  the  ware- 
houseman owner  as  collateral  security  for  his  own  debt  or  the 
debt  of  another  person ;  or,  as  I  think,  to  such  other  person 
for  the  purpose  of  being  "  transferred,"  which  is  the  word 
used  in  section  54,  sub-section  3,  as  such  collateral  security- 
The  effect  of  the  two  clauses  I  have  referred  to  (section  53, 
sub-section  2  and  section  54)  appears  to  be  that  for  the  pur- 
pose of  a  dealing  with  a  bank  the  warehouseman  owner 
engaged  in  one  of  the  callings  specified  in  section  54  may 
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Judgment,  constitute  himself  a  bailee  of  the  gOods  either  directly  in 
Osler,  favour  of  the  bank  or  in  favour  of  the  person  who  is  about 
J,A-  to  deal  with  the  bank  upon  the  faith  and  security  of  the 
receipt ;  and  that  in  the  latter  case  such  person  becomes, 
within  the  first  part  of  sub-section  2  of  section  53,  "  a 
previous  holder  or  owner  "  of  the  receipt,  that  is  to  say, 
the  holder  previous  to  its  acquisition  by  the  bank,  entitled 
to  transfer  it  to  the  bank,  and  thereby  to  vest  in  the  bank 
all  his  right  and  title  thereto.  The  bank  in  this  manner 
hold  these  receipts  as  valid  securities  in  point  of  form,  an  d 
as  it  is  perfectly  clear  upon  the  evidence  that  they  were 
given  in  pursuance  of  an  agreement  with  the  bank  when 
the  advances  were  made  that  they  should  be  transferred 
as  collateral  security  for  the  advances,  they  are  within  the 
saving  of  the  4th  sub-section  of  section  53. 

It  is  not  a  valid  objection  that  they  were  not  actually 
given  until  the  debt  had  become  due.  It  is  sufficient 
that  they  were  given  in  pursuance  of  the  previous  agree- 
ment: McCrae  v.  Molsons  Bank,  25  Gr.  519. 

I  would  affirm  the  judgment. 

Maclennan,  J.  A. : — 

On  the  argument  before  us  the  unusual  spectacle  was 
presented  of  the  plaintiff's  counsel  contending  that  the 
facts  of  the  case  were  not  as  presented  in  the  statement  of 
claim,  but  as  set  forth  in  the  defence,  while  the  counsel  for 
the  defendants,  on  the  other  hand,  contended  that  the  truth 
wras  to  be  found  not  in  the  defence,  but  in  the  statement  of 
claim.  At  the  trial  both  parties  brought  forward  their  evi- 
dence and  argued  the  case  without  asking  for  any  amend- 
ment, and  under  these  circumstances  I  think  we  ought  to 
decide  the  appeal  upon  the  case  as  proved  in  evidence  with- 
out being  hampered  by  the  condition  of  the  pleadings.  Mr. 
McCarthy  contended  with  great  earnestness  and  force  that 
the  facts  were  known  to  the  defendants  and  not  to  the 
plaintiff,  and  that  his  client  came  to  court  relying  on  the 
statements  of  the  defence,  and  so  the  defendants  ought  to 
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be  bound  by  their  statements,  and  the  plaintiff  free.    I  Judgment, 
think  there  are  two  answers  to  that  contention :  the  first  Maclennan, 
that  the  plaintiff  took  issue  upon  the  whole  statement  of  J,A- 
defence,  without  any  qualification,  and  the  other  that  he 
asked  for  no  amendment  either  of  his  statement  of  claim 
or  of  his  joinder  of  issue.    We  have  therefore  to  see 
whether  upon  the  case  as  proved  in  evidence  the  plaintiff 
is  entitled  to  reverse  the  judgment,  the  issue  on  the  plead- 
ings beino-  whether  the  defendants  have  taken  and  con- 
verted  to  their  own  use  a  quantity  of  lumber  belonging  to 
the  plaintiff. 

The  plaintiff  is  the  assignee  for  creditors  of  Christie, 
Kerr  &  Co.,  but  no  question  arises  of  fraud  upon  creditors 
or  fraudulent  preference.  Mr.  McCarthy  very  fairly  stated 
that  there  was  no  question  of  the  bond  fides  of  any  of  the 
parties  in  the  transactions  involved,  and  the  issue  is  there- 
fore to  be  determined  in  exactly  the  same  way  as  if  it  had 
arisen  between  the  bank  and  Messrs.  Christie,  Kerr  &  Co. 

After  a  careful  perusal  of  the  evidence  and  an  examina- 
tion of  the  documents,  I  think  the  appeal  may  be  decided 
without  considering  many  of  the  matters  which  were 
argued  before  us. 

The  first  thing  calling  for  attention  is  the  instrument  of 
the  1st  of  October,  1887,  made  between  the  members  of 
the  firm  of  Christie,  Kerr  &  Co.,  and  Peter  Christie,  for 
that  defines  the  relations  between  those  parties  as  well 
before  as  after  the  arrangement  made  with  the  Union 
Bank.  The  substance  of  it  is  that  Peter  Christie  was  to 
advance  the  firm  the  money  necessary  for  the  purpose  of 
getting  out  between  twelve  and  fifteen  million  feet  of  saw 
logs  during  the  ensuing  winter  and  spring,  and  the  firm 
were  to  do  all  that  was  lawful  by  way  of  transfer  or  other- 
wise to  give  him  a  lien,  either  by  warehouse  receipt  or 
specification,  or  cove  receipt  or  bill  of  lading,  or  such  other 
lien  or  mortgage  as  he  might  have  a  right  by  law  to  demand 
on  the  logs,  bolts,  lumber  and  shingles,  or  other  produce 
thereof,  to  secure  himself  for  the  advances ;  and  they  cove- 
nanted that,  for  that  purpose,  they  would  do  all  that  was 
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Judgment,  necessary  by  way  of  storing,  specifications,  marking,  trans- 
Maclennan,  f  erring,  shipping,  and  executing  all  documents  when  called 
JA-  upon.  The  instrument  further  witnessed  that,  so  far  as  it 
could  be  lawfully  given,  Peter  Christie  should  have,  by 
virtue  thereof,  a  lien  on  the  logs  lying  and  being  on  the 
limits  (particularly  described  in  a  schedule),  and  also  on 
the  logs,  bolts,  lumber  and  shingles  and  produce  as  soon  as 
cut  or  manufactured,  and  that  he  might  enforce  his  lien  by 
entry,  seizure  and  sale  at  his  discretion  whenever  necessary. 
Under  this  deed  Peter  Christie  did  make  the  advances 
provided  for.  He  procured  a  credit  with  the  Federal  Bank, 
and  on  the  6th  of  February,  1888,  he  assigned  the  deed 
to  that  bank  as  security.  When  the  Federal  Bank  failed 
it  became  necessary  to  make  arrangements  with  some  other 
bank,  and  they  naturally  went  to  the  Union  Bank,  of 
which  Mr.  Buchanan,  the  late  manager  of  the  Federal  Bank 
was  now  in  charge.  Mr.  Buchanan  on  the  20th  of  June  and 
between  that  day  and  the  12th  of  July  made  several 
advances  on  Peter  Christie's  notes  endorsed  by  the  firm 
amounting  in  all  to  $8,600,  which  however  have  been  paid 
and  are  not  now  in  question ;  and  on  the  12th  of  July  he 
made  further  advances  on  the  same  kind  of  paper,  in  three 
several  notes,  amounting  in  all  to  $43,500,  with  which  the 
debt  to  the  Federal  Bank  was  paid  off.  The  effect  of  this 
was  that  the  assignment  of  the  deed  of  the  1st  of  October 
to  the  Federal  Bank  was  virtually  cancelled,  and  that  deed 
came  back  to  Peter  Christie  just  as  if  he  had  never  parted 
with  it  at  all.  It  required  no  retransfer  or  reconveyance 
by  deed  or  writing,  for  no  legal  title  or  property  passed  to 
the  Federal  Bank  by  the  assignment ;  the  interest  which 
passed  was  merely  equitable,  and  the  moment  the  debt 
was  paid  which  it  was  intended  to  secure,  that  equitable 
interest  at  once  came  to  an  end. 

Now,  it  is  clear  that  as  soon  as  Peter  Christie  made 
advances  to  the  firm  under  the  deed  of  October,  that  deed 
gave  him  an  equitable  interest  in  the  saw  logs,  shingle 
bolts,  lumber  and  shingles  mentioned  in  it  from  the  moment 
they  came  into  existence,  as  security  for  his  advances.- 
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The  deed  provided  that  his  security  should  arise,  as  far  as  Judgment, 
the  law  allowed  it,  on  all  the  logs  and  the  produce  thereof,  Maclennan, 
as  soon  as  cut  or  manufactured ;  therefore,  from  the  time  JA- 
the  logs  were  cut  in  the  woods,  Peter  Christie  acquired  by 
virtue  of  the  deed  an  equitable  mortgage  thereon,  which 
continued  to  affect  them,  and  the  lumber  into  which  they 
were  converted,  during  the  course  of  transportation  from 
the  woods  to  the  mill,  and  until  and  after  their  conversion 
into  their  final  form  of  lumber  ready  for  the  market : 
Holroyd  v.  Marshall,  10  H.  L.  C.  191;  McAllister  v. 
Forsyth,  12  S.  C.  R  1,  and  other  cases. 

The  lumber  that  is  now  in  question  is  the  same  that  was 
covered  by  the  deed  of  the  1st  of  October,  and  so  during 
the  time  of  the  dealings  with  the  Union  Bank,  Peter 
Christie  was  equitable  mortgagee  of  the  logs  and  lumber, 
but  the  legal  property  at  the  first  was  in  the  firm  of 
Christie,  Kerr  &  Co. 

A  great  deal  was  said  in  argument  as  to  the  precise 
agreement  which  was  made  between  the  bank,  through  Mr. 
Buchanan,  and  Peter  Christie,  or  the  firm  of  Christie,  Kerr 
&  Co.,  in  June,  1888,  when  the  discounts  were  arranged  for; 
Mr.  McCarthy  contending  that  the  letter  written  by  Mr. 
Buchanan  to  the  head  office  should  be  conclusive  as  to  all 
its  terms.  I  do  not  see  why  it  should  be  so.  The  bargain 
was  made  verbally  some  ten  days  before  the  letter  was 
written,  and  both  Alexander  Christie  and  Mr.  Buchanan 
say  that  the  bank  was  to  have  warehouse  receipts  not 
merely  on  the  logs,  but  on  the  lumber  to  be  produced  by 
the  logs.  Mr.  Buchanan  might  easily  have  omitted,  in  the 
haste  of  writing,  one  of  the  details  of  the  bargain  which 
had  actually  been  made,  so  that  I  think  we  must  hold  that 
the  bank  made  the  advances  on  the  faith  of  a  promise  of 
warehouse  receipts,  not  only  upon  logs,  but  upon  the 
lumber  into  which  they  were  to  be  converted. 

The  bargain  was  made  by  Alexander  Christie.  He  was 
acting  for  Peter  Christie,  but  he  was  also  acting  for  his  own 
firm.  The  advances  were  to  be  on  Peter  Christie's  notes, 
endorsed  by  the  firm,  and  although  the  money  was  to  be 
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Judgment.  pUt  to  Peter  Christie's  credit  and  drawn  out  upon  his 
Maclennan,  cheque,  the  bargain  for  the  advance  was  made,  in  my  judg- 
J.A.  ment,  quite  as  much  by  the  firm  as  by  Peter  Christie. 
This  is  important,  because  it  was  perfectly  understood  that 
it  was  the  firm  who  were  carrying  on  the  business,  and  not 
Peter  Christie,  and  that  it  was  the  firm  that  were  in 
possession  of  the  property ;  and  I  think  the  firm  were  just 
as  much  bound  as  Peter  Christie  was,  to  furnish  warehouse 
receipts  to  the  bank  as  security  for  the  advances;  and  I  see 
no  reason  why  the  notes  discounted  by  the  bank  on  the 
12th  of  July,  1888,  should  not  be  regarded  in  the  circum- 
stances of  this  case  as  having  been  negotiated  upon  the 
promise  not  only  of  Peter  Christie,  but  of  the  firm  who 
endorsed  them,  that  warehouse  receipts  upon  the  property 
in  question  should  be  furnished,  nor  why  that  promise 
should  not  be  good  within  the  meaning  of  the  4th  sub- 
section of  section  53  of  the  Bank  Act.  I  think  it  is  estab- 
lished that  not  only  Peter  Christie  but  Christie,  Kerr  & 
Co.  negotiated  the  notes  of  the  12th  of  July,  1888,  with 
the  bank,  and  that  the  bank  relied  upon  a  promise  by  the 
firm  as  well  as  by  Peter  Christie  to  transfer  warehouse 
receipts  as  security. 

I  now  proceed  to  consider  the  documents  which  were 
transferred  to  the  bank.  I  pass  over  that  of  the  20th  of 
June,  as  the  notes  for  which  it  was  given  have  been  paid, 
and  also  because  it  was  endorsed  in  blank,  which  may  be 
a  difficulty.  The  next  one  that  was  given  was  that  of  the 
12th  of  July,  at  the  time  of  the  discount  of  the  three  notes 
of  that  date  amounting  to  $43,500.  This  instrument  begins 
by  acknowledging  to  have  received  70,000  logs  from  Peter 
Christie,  the  owner  of  them,  and  then  says  they  are  to  be 
delivered  pursuant  to  Peter  Christie's  order  to  be  endorsed 
thereon.  This  paper  was  delivered  to  Peter  Christie,  and 
he  endorsed  it  thus :  "  Messrs.  Christie,  Kerr  &  Co.  will 
please  deliver  to  the  Union  Bank  or  order,"  and  signed  his 
name.  At  the  time  this  paper  was  signed  and  delivered  to 
Peter  Christie,  he  was  the  equitable  owner  of  the  logs,  and 
bad  a  right  to  call  for  the  legal  property.    The  logs  were 
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all  marked  and  lying  in  Lakes  St.  John  and  Couchiching,  Judgment, 
and  by  this   instrument  the  mortgagors  formally  ac-  Maclennan, 
knowledged  the  ownership  to  be  in  the  mortgagee.    I  J,A- 
think  there  can  be  no  doubt  that  this  instrument  passed 
the  legal  property  in  the  logs  to  Peter  Christie,  and  that 
from  that  time  he  became  legal  mortgagee  under  the  deed 
of  the  1st  of  October. 

The  next  question  is  whether  this  paper  was  a  good  ware- 
house receipt  under  the  Bank  Act  so  that  the  bank  might 
take  it  as  a  security  under  section  53  sub-sec.  2,  the  logs 
having  been  at  the  time  in  transitu  from  the  woods  where 
they  were  cut,  to  the  mill,  and  being,  as  described  in  the 
document,  in  Lakes  St.  John  and  Couchiching  "  en  route 
for  Bradford  Mill."  Upon  this  point  I  agree  with  Mr. 
McCarthy's  argument  that,  even  if  the  logs  were  confined 
by  a  boom  or  booms  in  those  lakes,  a  warehouse  receipt 
could  not  be  given  upon  them.  What  the  statute  K  S. 
C.  ch.  120,  sec.  2  (b)  says  is  in  substance  this  :  The  expres- 
sion "  warehouse  receipt"  means  a  receipt  given  by  a  person 
for  goods  in  his  actual  possession  as  bailee  *  *  and 
includes  receipts  from  any  person  who  is  the  keeper  of  a 
*  *  mill  or  other  place  in  Canada,  for  goods  in  the  place 
so  kept  by  him.  I  am  unable  to  see  how  Lakes  St.  John 
and  Couchiching,  where  these  logs  were  at  the  date  of  the 
receipt,  can  be  regarded  as  places  kept  by  the  signers  of 
the  receipt  Nor  do  I  think  section  54  as  amended  by  51 
Vic.  ch.  27,  widens  the  definition  in  this  respect,  or  does 
more  than  enable  an  owner  of  goods  to  give  a  receipt 
under  the  same  circumstances  and  with  the  same  effect  as 
a  bailee.  I  think,  therefore,  that  the  endorsement  of  this 
paper  to  the  bank  by  Peter  Christie,  whatever  may  be  its 
value  or  effect  otherwise,  can  derive  no  additional  value  or 
effect  from  the  sections  of  the  Bank  Act  relating  to  ware- 
house receipts.  Then  what  was  its  effect  apart  from  the 
Bank  Act  altogether  ?  As  I  have  shewn,  Peter  Christie 
had  the  legal  property  in  the  goods.  They  were  in  the 
possession  of  Christie,  Kerr  &  Co.,  who  acknowledged 
themselves  to  be  bailees  for  Peter  Christie,  and  now 
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Judgment,  the  owner  has,  for  valuable  consideration,  given  to  the 
Maolennan,  hank  an  order  upon  his  bailees  for  the  goods.  I  think 
J-A-  it  clear  that  under  this  order  the  bank  could  have 
compelled  the  delivery  of  the  goods  upon  any  default  in 
payment  of  the  notes,  unless  the  transaction  was  one  for- 
bidden by  section  45  of  the  Bank  Act,  which  makes  it 
illegal  to  lend  upon  the  security  or  pledge  of  any  goods, 
wares  or  merchandize.  I  incline  to  think  however  that 
the  debt  being  one  contracted  in  the  ordinary  course  of 
business,  it  would  fall  under  the  protection  of  section  48. 

But  if  we  suppose  the  order  of  the  12th  of  July  invalid 
for  any  reason,  the  effect  of  the  subsequent  receipts  and 
orders  remains  to  be  considered. 

The  logs  were  brought  down  to  the  mill  at  Bradford 
soon  after  the  12th  of  July,  and  were  boomed  in  the  Hol- 
land river  near  the  mill.  The  sawing  then  commenced 
and  was  proceeded  with,  and  the  lumber  was  stored  in  the 
mill  yard,  and  several  receipts  were  given  afterwards  upon 
the  lumber.  The  first  of  these  receipts  was  dated  11th  of 
August,  and  was  upon  two  and  a-half  millions  of  feet. 
The  next  was  on  the  5th  of  September,  and  was  on 
4,221,000  feet;  a  third  on  the  22nd  of  October  on 
5,268,417  feet;  a  fourth  on  the  17th  of  November  on 
7,000,000  feet,  and  a  fifth  on  the  1st  of  January,  1889,  on 
5,853,924  feet.  Each  receipt  was  intended  to  express  the 
quantity  of  lumber  in  the  yard  at  the  time  it  was  given. 

I  think  a  valid  warehouse  receipt  within  the  meaning 
of  the  Bank  Act  could  be  given  upon  the  lumber  stored 
in  the  mill  yard.  I  think  that  was  a  place  kept  by  the 
millers,  within  the  Act ;  and  that  they  could  give  a  receipt 
on  the  lumber  in  that  place,  subject  to  the  mortgage  of 
Peter  Christie.  They  were  themselves  the  owners  of  the 
goods,  but,  as  between  themselves  and  Peter  Christie,  they 
were  mere  bailees.  The  receipts  they  gave  were  not  all 
in  the  same  form.  All  but  that  numbered  two,  above 
mentioned,  were  expressed  as  received  from  themselves, 
Christie,  Kerr  &  Co.,  owners;  while  number  two  is  expressed 
as  received  from  Peter  Christie,  as  owner.    Numbers  one, 
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two,  and  live  declare  that  the  lumber  is  held  to  the  order  Judgment, 
of  Peter  Christie,  while  numbers  three  and  four  declare  Maclennan, 
that  it  is  held  to  the  order  of  themselves.    In  all  cases,  J,A* 
however,  they  are  duly  endorsed  for  delivery  to  the  Union 
Bank,  except  in  the  case  of  number  two,  which  is  endorsed 
by  Peter  Christie  in  blank,  not  saying  to  whom.  They 
were  all  delivered  to  the  bank  about  their  respective  dates, 
and  there  was  no  new  advance  after  the  12th  of  July, 
but  the  notes  were  renewed  from  time  to  time. 

It  is  not  necessary  to  discuss  all  the  receipts  which  were 
given.  If  either  that  of  the  17th  of  November,  1888 
(number  four),  or  that  of  the  1st  of  January,  1889  (number 
five),  was  sufficient  to  give  a  good  title  to  the  bank,  it  is 
decisive  of  the  case,  for  these  two  clearly  covered  the 
lumber  in  question.  The  one  was  for  7,000,000  feet, 
and  the  other  one  for  5,853,924  feet.  It  is  said  that  the 
insertion  of  Peter  Christie's  name  in  some  of  the  receipts 
as  the  owner  was  a  mistake,  but  these  two  are  free  from 
that  objection,  and  they  are  both  given  by  Christie,  Kerr 
&  Co.,  as  owners,  are  endorsed  to  Peter  Christie,  and  by 
him  endorsed  to  the  bank. 

I  am  of  opinion  that  both  these  instruments  are,  under 
the  circumstances,  perfectly  good  and  effectual  warehouse 
receipts  in  the  hands  of  the  bank.  As  I  have  already  said 
the  notes  held  by  the  bank  were  negotiated  with,  and  at 
the  request  of,  Christie,  Kerr  &  Co.,  as  well  as  with  and  at 
the  request  of  Peter  Christie,  and  they  both  became  liable 
upon  them,  and  I  think  it  is  proved  that  there  was  a  pro- 
mise both  by  the  firm  and  by  Peter  Christie  to  give 
warehouse  receipts  as  security,  and  that  the  notes  were 
negotiated  by  the  bank  on  the  faith  of  that  promise.  It 
follows  therefore  that  it  was  lawful  for  the  bank  to  take 
these  receipts  when  they  did,  from  either  the  firm  or  from 
Peter  Christie,  or  from  both  of  them.  I  think  both  these 
receipts  may  be  regarded  as  prepared  by  both  the  firm  and 
Peter  Christie  to  be  delivered  to  the  bank  in  pursuance  of 
their  promise  to  that  effect ;  and  that  the  making  and  sign- 
ing by  the  firm,  and  the  endorsement  by  both  the  firm  and 
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Judgment.  Peter  Christie  may  be  regarded  as  ojie  single  transaction, 
Maolennax,  intended  to  be  and  to  enure  as  a  warehouse  receipt  to  the 
J,A*  bank.  I  think  that  when  the  intention  is  that  the  owner 
of  the  goods  should  give  a  receipt  to  a  bank,  the  interposi- 
tion of  the  name  of  a  third  person  as  a  sort  of  intermediary 
is  immaterial,  and  that  effect  ought,  if  possible,  to  be  given 
to  the  document  according  to  the  intention.  I  think  this 
view  of  the  matter  is  entirely  warranted  by  the  reasoning 
of  Mr.  Justice  Strong  in  Smith  v.  The  Merchants'  Bank,  8 
S.  C.  R  512,  at  pp.  530,  531,  532.  Having  regard  to  the 
interests  of  the  parties  in  the  goods,  the  firm  being  the 
owners,  and  Peter  Christie  being  the  mortgagee,  both  of 
them  might  have  signed  the  receipt  as  owners,  and  have 
acknowledged  that  they  held  the  property  for  the  bank. 
If  they  had  done  so,  the  receipt  would  then  have  been 
exactly  such  as  was  held  to  be  good  in  the  Merchants' 
Bank  case,  and  I  see  no  reason  why  it  should  make  any 
difference  that  instead  of  both  signing,  one  signs  and 
endorses,  and  the  other  only  endorses. 

But  if  the  signing  by  the  firm  and  the  endorsement  to 
Peter  Christie  must  be  regarded  as  separate  transactions, 
and  if  it  cannot  be  regarded  as  a  warehouse  receipt  within 
the  meaning  of  the  Mercantile  Amendment  Act,  because  no 
debt  was  contracted  at  the  time,  I  think  these  receipts 
were  perfectly  valid  and  effectual  as  between  the  firm  and 
Peter  Christie, irrespective  of  the  Act.  Peter  Christie  having 
the  equitable  mortgage  on  the  lumber  which  the  deed  of 
1st  of  October  gave  him,  goes  to  the  firm,  and  demands  a 
receipt  from  them  as  an  acknowledgment  that  they  hold 
the  goods  as  his  bailees,  and  they  give  him  the  documents 
under  consideration.  There  is  no  reason  that  I  can  perceive 
why  they  are  not  valid,  nor  why  they  should  not  effectually 
pass  the  property  in  the  lumber.  I  think  the  first,  that 
of  the  17th  of  November,  substantially,  by  means  of  the 
endoisement,  and  the  other,  that  of  the  1st  of  January, 
expressly  in  the  body  of  the  document,  established  the 
relation  of  bailor  and  bailees  between  Peter  Christie  and 
the  fii  m,  and  had  the  effect  without  any  aid  from  the  statute 
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of  passing  the  property  in  the  goods.    If  that  were  so,  Judgment, 
then  it  is  the  case  of  an  owner  obtaining  a  warehouse  Maclennan, 
receipt  from  his  bailees,  and  transferring  it  to  a  bank  to  J,A- 
which  he  had  promised  to  deliver  it  on  the  occasion  of  the 
negotiation  of  a  note,  and  I  think  it  must  be  held  to  be 
entirely  valid. 

I  think,  too,  the  bank's  judgment  can  be  upheld,  apart 
altogether  from  the  Acts  relating  to  warehouse  receipts. 

By  the  deed  of  the  1st  of  October  Peter  Christie  had  a 
right  to  demand  both  the  property  and  the  possession  of 
the  lumber  as  security  for  his  advances.  These  papers 
which  he  endorsed  to  the  bank  were  at  least  orders  in  its 
favour,  requiring  the  firm  to  deliver  the  lumber  to  the 
bank.  They  were  given,  that  is  all  those  given  after  the 
12th  of  July,  as  security  for  a  debt  already  contracted, 
which  therefore  the  bank  could  properly  take  for  that 
purpose.  The  bank  having  received  these  orders,  demanded 
and  received  possession  of  the  goods,  and  that  being  so, 
they  are  entitled  to  hold  them  to  the  same  extent  as  Peter 
Christie  could  have  done,  which  is  sufficient  to  determine 
this  action. 

In  my  judgment  therefore  the  appeal  should  be  dismissed. 

Burton,  J.  A. :  - 

This  is  an  action  in  the  name  of  the  assignee  of  Christie, 
Kerr  &  Co.  for  the  conversion  of  a  quantity  of  lumber, 
which  was  in  the  possession  of  that  firm  at  the  time  of 
their  failure,  and  was  claimed  by  the  defendants  under 
various  warehouse  receipts  given  or  endorsed  to  Peter 
Christie,  and  by  him  endorsed  to  the  bank  under  the 
circumstances  hereafter  referred  to. 

The  plaintiff  in  his  statement  of  claim  alleges,  as  he 
now  states  erroneously,  that  the  moneys  borrowed  from 
the  bank  were  so  borrowed  by  the  firm  of  Christie,  Kerr 
&  Co.  direct. 

If  this  had  been  conceded  by  the  defendants  or  had 
been  proved,  there  would  be  much  more  room  for  the  con- 
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Judgment,  tention  now  advanced,  it  is  said  for  Jthe  first  time  in  this 
Burton,    Court,  by  the  respondents'  counsel,  that  there  was  a  promise 
J,A-      made  by  the  firm  to  the  bank,  antecedently  to  the  advance, 
that  warehouse  receipts  should  be  given  upon  certain  logs 
and  the  lumber  to  be  produced  therefrom,  and  that  the 
receipts  were  given  in  pursuance  of  such  promise. 

But  the  respondents  not  only  deny  this  in  their  state- 
ment of  defence,  but  they  deliberately  narrate  the  facts 
connected  with  the  advances  and  the  granting  of  the  ware- 
house receipts,  with  great  particularity  of  detail,  thus: 
"  The  said  Christie,  Kerr  &  Co.,  before  and  at  the  dates 
hereinafter  mentioned,  besides  being  engaged  in  the  busi- 
ness of  lumbermen  were  also  saw-millers  and  lumber  manu- 
facturers, having  their  sawmill  in  Bradford,  on  the  Holland 
River,  which  runs  into  Lake  Simcoe,  in  the  county  of 
Simcoe.  The  said  Christie,  Kerr  &  Co.  were  engaged  in 
cutting  and  getting  out  saw  logs  from  the  said  limits  in 
the  month  of  October,  1887,  and  prior  thereto,  and  intended 
to  continue  doing  so  during  the  winter  season  of  1887-8. 
In  order  to  enable  them  to  so  continue  they  required 
financial  aid,  and  in  or  about  the  said  month  applied  to 
Peter  Christie,  in  the  statement  of  claim  mentioned,  to 
make  advances  to  them  for  such  purpose,  which  he  agreed 
to  do  upon  the  security  of  a  lien  on  such  saw  logs  and  the 
lumber  to  be  manufactured  therefrom  from  time  to  time 
as  a  term  of  such  advances  for  the  repayment  of  the  same, 
which  the  said  Christie,  Kerr  &  Co.  agreed  and  promised 
to  give. 

"  Advances  were  accordingly  made  by  the  said  Peter 
Christie  to  the  said  Christie,  Kerr  &  Co.,  and  warehouse 
receipts  upon  the  said  saw  logs  were  thereupon  and  from 
time  to  time,  as  the  same  were  cut,  issued  by  the  said 
Christie,  Kerr  &  Co.  and  delivered  to  the  said  Peter 
Christie,  who  endorsed  or  delivered  the  same  over  to  the 
Federal  Bank  of  Canada,  from  whom,  with  the  knowledge 
and  concurrence  of  the  said  Christie,  Kerr  &  Co.,  he 
obtained  the  financial  assistance  necessary  to  provide  the 
said  advances  and  the  said  bank,  as  contracted  for  at  that 
time,  duly  became  the  endorsers  and  holders  thereof. 
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"In  or  about  the  month  of  June,  1888,  the  said  Peter  Judgment. 
Christie  was  indebted  by  reason  of  the  assistance  aforesaid  burton, 
to  the  said  Federal  Bank  in  a  large  sum  of  money  which  J,A> 
had  been  so  advanced  by  him  to  the  said  Christie,  Kerr  & 
Co.,  and  the  said  bank  being  in  course  of  liquidation,  he 
^applied  to  the  defendants  for  a  credit  to  carry  the  account 
then  held  with  him  by  the  said  Federal  Bank  upon  similar 
securities.  It  was  thereupon  agreed  by  the  said  Peter 
Christie  and  the  defendants,  with  the  concurrence  of  the 
said  Christie,  Kerr  &  Co.,  that  an  advance  should,  in 
accordance  with  such  request,  be  made  to  him  upon  the 
security  of  promissory  notes,  to  be  discounted  by  the 
defendants,  made  by  him  and  endorsed  by  the  said  firm, 
and  of  the  warehouse  receipt  upon  the  saw  logs  already 
cut,  and  also  other  warehouse  receipts  as  collateral  thereto 
to  be  issued  by  the  said  Christie,  Kerr  &  Co.  to  the  said 
Peter  Christie,  and  transferred  to  the  defendants  from  time 
to  time  as  the  said  logs  were  manufactured  into  lumber 
and  as  well  upon  the  said  logs  at  the  different  places  to 
which  the  same  might  be  moved,  which  receipts  the  said 
Peter  Christie  promised  to  transfer  to  the  defendants. 

"  At  this  time  the  said  logs  had  been  cut  and  removed 
from  the  said  limits  and  were  in  Lakes  St.  John  and 
Couchiching,  in  the  counties  of  Ontario  and  Simcoe,  en  * 
route  for  the  said  Bradford  sawmill,  where  the  same  were 
to  be  manufactured  into  lumber,  and  comprised  70,000 
pieces  of  pine  saw  logs,  marked  '  C.  K.,'  measured  to  con- 
tain ten  million  feet  board  measure  of  sawn  lumber,  it  being 
the  intention  of  the  said  Peter  Christie,  Christie,  Kerr  & 
Co.,  and  of  the  defendants,  and  so  understood  and  agreed, 
that  the  said  logs  might  be  moved  to  the  said  sawmill  and 
so  manufactured,  subject  to  the  lien  of  the  said  Peter 
Christie  and  the  defendants.  Advances  to  the  amount  of 
$52,600  were  accordingly  made  by  the  defendants  in  good 
faith  to  the  said  Peter  Christie  under  the  said  agreement 
upon  promissory  notes  so  made  by  him  and  endorsed  by 
the  said  Christie,  Kerr  &  Co.,  and  as  well  in  consideration 
of  the  collateral  security  to  be  furnished  by  means  of  such 
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Judgment.  warehouse  receipts,  and  at  or  about  the  time  of  making 
Burton,  the  said  advances,  pursuant  to  the  aforesaid  agreement,  a 
warehouse  receipt,  bearing  date  the  20th  day  of  the  said 
month  of  June,  1888,  was  issued  by  the  said  Christie,  Kerr 
&;  Co.,"  in  the  form  set  out  in  the  statement  of  defence.  It 
then  sets  out  other  receipts  given  from  time  to  time  as  the 
lumber  was  manufactured  in  the  same  form,  except,  as  is 
alleged,  the  name  of  Peter  Christie  was  in  two  of  them, 
that  of  the  12th  July,  1888,  and  5th  September,  1888, 
inserted  as  owner  by  mistake,  and  evidence  to  that  effect 
was  given  at  the  trial. 

These  receipts  were  indorsed  either  by  Christie,  Kerr  & 
Co.  to  Peter  Christie,  and  by  him  endorsed  to  the  bank,  or, 
in  those  cases  in  which  he  was  described  as  owner,  endorsed 
to  the  bank. 

The  defendants  then  deny  the  allegation  of  the  appellant 
that  the  warehouse  receipts  given  subsequently  to  that  of 
the  20th  of  June  were  given  to  or  taken  by  the  defendants  in 
substitution  therefor ;  but  affirm  that  "  such  receipts  were 
issued  as  a  continuation  of  the  said  receipt  of  the  20th 
June,  1888,  under  the  said  agreement  and  in  accordance 
with  the  same  and  the  said  promise,  and  for  the  purpose 
only  of  continuing  and  confirming  in  the  defendants  their 
lien  thereunder  for  such  advances. 

"  The  said  Christie,  Kerr  &  Co.  were  at  this  time  and 
during  the  time  of  the  issuing  of  the  warehouse  receipts  a 
going  concern,  and  were  engaged  in  the  business  of  getting 
out  logs  and  manufacturing  into  sawn  lumber  as  aforesaid, 
and  the  defendants  assert,  as  the  fact  is,  that  the  said  Peter 
Christie  agreed  to  assist  the  said  Christie,  Kerr  &  Co.  in 
their  operations,  and  with  the  full  knowledge  of  this  and 
solely  with  the  object  and  intention  of  enabling  the  said 
Peter  Christie  to  carry  out  his  agreement  with  the  said 
Christie,  Kerr  &  Co.,  the  defendants  made  the  advances 
aforesaid  in  good  faith  upon  the  security  of  the  said  pro- 
missory notes  and  the  transfer  of  the  said  warehouse 
receipts  as  collateral  thereto,  without  which  it  would  have 
been  impossible  for  the  said  Christie,  Kerr  &  Co.  to  have 
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moved  the  said  logs  and  manufactured  the  same  into  Judgment, 
lumber."  Burton, 

They  then  allege  that  whatever  defects  existed,  if  any  JA- 
existed,  in  the  receipts  of  the  12th  of  July,  and  the  5th  of 
September,  to  which  I  have  referred,  were  cured  by  the 
subsequent  receipts  covering  the  same  lumber  in  addition 
to  that  manufactured  since  the 1  date  of  the  preceding 
receipts. 

This  therefore  was  the  issue  which  the  parties  went 
down  to  try,  and  I  mention  this  not  only  because  it  was 
not  pretended  that  any  amendment  was  asked  for  or 
suggested  at  the  trial,  but  because  the  learned  Chancellor's 
judgment  appears  to  have  been  given  solely  on  this  state 
of  the  record,  because  also  it  has  a  most  material  bearing 
upon  the  interpretation  to  be  placed  upon  the  evidence  of 
the  only  two  witnesses  who  were  examined  as  to  the  con- 
tract, and  who,  it  is  very  naturally  contended,  were  speaking 
of  a  promise  made  in  connection  with  the  agreement  alleged 
in  the  statement  of  defence,  and  under  which  the  advances 
by  the  Federal  Bank  were  unquestionably  made. 

The  appellant's  counsel  therefore  in  opening  the  appeal 
devoted  a  very  large  portion  of  his  argument  to  shew  that 
this  agreement,  being  between  individuals  and  not  between 
individuals  and  a  bank,  was  necessarily  governed  by  the 
Statute  of  Ontario,  B.S.  O.  (1887)  ch.  122  ;  and  then  went  on 
to  shew  that,  not  being  brought  within  that  statute  so  as  to 
be  valid  as  between  individuals,  nothing  could  pass  to  the 
bank  under  the  alleged  transfer  to  them.  I  do  not  go  into 
the  nature  of  these  alleged  defects,  because  the  learned 
counsel  for  the  respondents  in  the  opening  of  his  argument 
took  the  ground  that  he  did  not  pretend  to  make  title 
under  the  agreement  or  the  Ontario  Statute,  but  claimed 
that  the  case  was  to  be  governed  by  the  Bank  Act,  R.  S.  C. 
ch.  120 ;  and  that  the  transaction  instead  of  being  such  as 
alleged  in  the  pleading  was  a  direct  one  between  the  firm 
and  the  bank ;  and  that  there  was  a  distinct  promise  by 
the  firm,  at  or  antecedently  to  the  advance,  to  give  ware- 
house receipts,  which  by  section  53  of  the  Bank  Act,  sub- 
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Judgment.    section  4,  though  not  in  writing,  is  made  equivalent  to  an 
Burton,    actual  warehouse  receipt,  a  provision  not  to  be  found  in 
J-A-       the  Ontario  Act. 

I  think  it  is  manifest  from  the  learned  Chancellor's 
judgment  that  he  was  dealing  with  the  state  of  facts 
alleged  in  the  statement  of  defence.    There  is  no  finding 
or  anything  equivalent  to  a  finding  that  the  transaction 
was  such  as  is  now  contended  for.    He  does,  indeed,  say  : 
"  Substantially  the  dealing  is  one  between  the  firm  and 
the  bank,"  which  in  a  sense  is  true ;  but,  until  after  the 
discount  by  Peter  Christie  of  the  firm's  notes  with  the 
bank,  there  was  no  privity  between  them  and  the  bank,, 
and  when  considering  the  validity  or  invalidity  of  a  docu- 
ment of  this  nature  the  Court  is  to  be  satisfied  that  all 
the  safeguards  and  conditions  required  by  the  statute 
have  been  strictly  complied  with ;  especially  when  we  con- 
sider that  the  effect  of  a  valid  warehouse  receipt  is  that  it 
operates  as  a  secret  conveyance  of  the  property,  good,  even 
as  against  creditors,  without  registration,  contrary  to  the 
general  law  of  the  Province,  so  that  it  is  evident  that  he 
did  not  mean  it  as  indicating  anything  different  from  what  is 
alleged  in  the  pleading,  and  it  is  admitted  that  a  statement 
in  the  judgment  to  the  effect  that  there  was  evidence  of 
larger  advances  being  made  at  the  time  of  granting  the 
receipt  of  the  17th  of  November  is  erroneous,  the  advance 
being  confined,  so  far  as  is  material  to  this  enquiry,  to  the 
sum  of  $43,500,  which  went  to  pay  the  Federal  Bank  for 
the  advances  made  by  them,  and  for  which  the  Union 
Bank  received  from  Peter  Christie  three  notes  made  by 
him  and  endorsed  by  the  firm;  two  for  $15,000  each  and 
one  for  $13,500,  which  were  passed  to  the  credit  of  Peter 
Christie,  who  therewith  paid  off  the  Federal  Bank,  and  no 
further  advances  were  made  by  the  bank. 

I  must  not  be  supposed  to  entertain  the  opinion  that 
the  defendants  were  in  any  way  concluded  by  the  pleading, 
and  that  they  were  not  entitled  almost  as  of  right  to  any 
amendment  which  the  evidence  at  the  trial  warranted,  nor 
that  it  was  not  open  to  the  Court  to  give  judgment  upon. 
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the  case  disclosed  on  the  evidence,  without  any  formal  Judgment, 
amendment,  if  the  case  had  been  argued  on  a  supposed  Burton, 
different  state  of  facts  disclosed  by  the  evidence  ;  although  J-A- 
speaking  for  myself,  I  think  such  a  course  open  to  very 
serious  objection,  but  I  do  not  think  it  open  to  parties,  no 
such  case  having  been  made  at  the  hearing,  to  take  a  new 
and  absolutely  antagonistic  line  of  defence  in  this  Court, 
which  might,  if  advanced  at  the  trial,  have  been  met 
by  evidence  or  disproved  on  the  re-examination  of  the 
witnesses  on  the  new  issue  thus  informally  raised ;  and  I 
think  we  have  to  look  at  this  case  and  to  consider  the 
evidence  as  applicable  to  the  issue  raised  on  the  record 
then  being  tried. 

The  written  evidence  bearing  upon  it  is  to  be  found  in 
two  letters,  one  from  the  local  manager  at  Toronto  to  the 
cashier  of  the  bank  at  Quebec,  and  an  answer  from  him. 

The  letter  from  the  manager  is  dated  the  6th  of  July, 
1888,  and  is  this  :— 

"Dear  Sik, — Peter  Christie,  who  has  had  an  account 
with  the  Federal  Bank  for  many  years,  has  applied  to  me 
for  an  advance  of  850,000,  to  take  up  his  current  paper 
with  them,  although  they  are  perfectly  willing  to  carry  it 
if  it  did  not  suit  us  both  to  have  the  credit  transferred. 

He  has  enjoyed  a  credit  to  this  extent  for  some  years, 
for  the  purpose  of  getting  out  logs,  which  is  regularly  run 
into  timber  and  business  paper  in  the  most  satisfactory 
manner  from  time  to  time. 

Mr.  Christie  is  a  highly  respectable  man,  worth  $50,000^ 
in  addition  to  which  he  gives  the  endorsement  of  Christie, 
Kerr  &  Co.,  and  a  yard  receipt  similar  to  the  enclosed,  the 
property  of  the  Federal  Bank,  which  they  will  make  over 
to  us.  I  consider  the  account  now  particularly  safe,  the 
advance  being  required  upon  the  logs,  and  not  for  the 
ordinary  risk  for  work  in  the  woods.  Arrangements  have 
been  made  for  the  repayment  of  the  advances  by  cash  or 
good  business  paper,  beginning  about  the  first  week  in 
August,  all  to  be  paid  off  within  1888. 

If  you  see  no  objection  to  my  taking  up  the  advance, 
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Judgment,   which  I  unhesitatingly  recommend,  I  can  arrange  with  the 

Burton,     Federal  to  allow  us  the  usual  rebate." 
J.  A. 

The  answer  is : 

"  Quebec,  July  10th,  1888. 
J.  0.  Buchanan,  Esq.,  Manager. 

Dear  Sir, — I  have  yours  of  the  6th  inst.,  and  in  reply 
beg  to  advise  you  that  the  application  contained  therein 
for  a  credit  in  favour  of  Mr.  Peter  Christie  to  extent  of 
$50,000  on  his  paper,  endorsed  by  Christie,  Kerr  &  Co., 
and  secured  by  warehouse  receipts  for  logs,  has  been 
granted  on  your  recommendation. 

Your  opinion  as  to  his  character  and  means  has  been 
confirmed  by  a  party  here,  who  professes  to  know  about 
him. 

For  our  information  will  you  kindly  get  your  solicitor's 
opinion  as  to  how  far  the  goods  represented  in  the  endorsed 
receipt  can  be  held." 

The  difference  between  the  $43,500  in  question  and  the 
sum  applied  for  was  advanced  in  the  same  way  as  some  of 
the  notes  held  by  the  Federal  Bank  matured,  but  that 
amount  is  not  in  question  in  this  suit  having  been  repaid 
long  before  the  failure. 

I  do  not  think  the  evidence  either  of  Alexander 
Christie  or  of  Mr.  Buchanan  at  all  sustains  the  case  now 
presented  that  the  arrangement  was  made  with  the  firm, 
and  a  promise  made  by  them  contemporaneously  or  pre- 
viously to  the  advance.  Alexander  Christie,  though  a  mem- 
ber of  the  firm,  was  acting  in  this  matter  for  Peter  Christie, 
and  I  should  myself  come  to  the  conclusion  that  all  parties 
supposed  at  the  time  the  negotiation  took  place  that  a 
warehouse  receipt  of  the  logs  covered  the  lumber  to  be 
made  out  of  those  logs.  The  sample  receipt  sent  down  by 
Mr.  Buchanan  referred  only  to  the  logs,  and  he  evidently 
thought  at  that  time  that  it  would  cover  the  product  of 
the  logs  also,  as  probably  it  did;  but  a  doubt  seems  to  have 
arisen  in  someone's  mind  subsequently,  perhaps  from  read- 
ing section  56  of  the  Act,  as  to  whether  the  lumber  would 
be  included. 
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Alexander  Christie  says  that  it  was  agreed  that  there  Judgment, 
should  be  a  warehouse  receipt  covering  all  the  logs  they  Burton, 
had,  and  the  lumber  that  was  to  be  manufactured  from  J'A' 
them.    But  he  very  candidly  admits  that  he  then  thought 
that  if  he  gave  a  warehouse  receipt  for  the  logs  it  would 
cover  the  lumber  manufactured  from  the  logs,  and  this  is, 
I  think,  borne  out  by  the  first  receipt  itself ;  if  not,  why  did 
it  not  embrace  in  terms  the  lumber  to  be  manufactured 
from  them  ?  But  even  assuming  it  to  havebeen  contemplated 
from  the  first  that  the  firm  should  give  from  time  to  time 
to  Peter  Christie  warehouse  receipts  on  the  lumber  as  manu- 
factured, those  would  not  be  valid  according  to  the  law  of 
Ontario  ;  and  Peter  Christie's  promise  to  the  bank  to  assign 
over  to  them  such  receipts  would  not  validate  them. 

We  are  dealing  now  with  the  Bank  Act,  and  that 
alone,  and  the  definition  of  a  warehouse  receipt  given  in 
that  Act  is — "  any  receipt  given  by  any  person,  firm  or 
corporation  for  any  goods,  wares  or  merchandize  in  his  or 
their  actual,  visible  and  continued  possession  as  bailee  or 
bailees  in  good  faith,  and  not  as  of  his  or  their  own  pro- 
perty, and  includes  receipts  from  any  person  who  is  the 
keeper  of  any  harbour,  cove,  pond,  wharf,  yard,  warehouse, 
shed,  storehouse,  tannery,  mill,  or  other  place  in  Canada, 
for  goods,  wares  or  merchandize  in  the  place  so  kept  by 
Mm  whether  such  person  is  engaged  in  other  business  or 
not,  and  includes  also  specifications  of  timber."  And  section 
53,  sub-section  2,  provides  that  the  bank  may  acquire  and 
hold  any  such  receipt  as  collateral  security  for  the  payment 
of  any  debt  incurred  in  its  favour  in  the  course  of  its 
banking  business,  if  contracted  at  the  time  of  the  acquisi- 
tion thereof  by  the  bank ;  and  the  receipt  so  acquired  shall 
vest  in  the  bank  from  the  date  of  its  acquisition,  all  the 
right  and  title  of  the  previous  holder  or  owner  thereof. 

If  the  law  had  stopped  here  the  matter  would  have  been 
simple  enough  ;  it  would  have  been  confined  to  cases  of  the 
mere  bailee  of  goods  belonging  to  some  one  else,  and  would 
have  enabled  the  owner  to  deal  with  the  property  either 
by  way  of  sale  or  pledge  without  the  actual  delivery  of  the 
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Judgment.  g00ds,  on  the  production  and  transfer-  of  the  document  of 
Burton,  title ;  and  I  venture  to  think  with  great  respect  that  it  is 
unfortunate  that  it  had  not  been  left  in  that  position. 

But  two  important  changes  have  been  made,  one  which 
places  a  contemporaneous  promise  not  in  writing  on  the 
same  plane  as  an  actual  receipt,  and  the  other  which  pro- 
vides that  if  any  person  who  grants  a  warehouse  receipt  is 
engaged  in  the  calling  as  his  ostensible  business  of  keeper 
of  a  yard,  wharf  or  harbour,  or  of  warehouseman,  miller, 
saw-miller,  or  manufacturer  of  timber,  etc.,  and  is  at  the 
same  time  the  owner  of  the  goods  mentioned  in  the  receipt, 
the  receipt  and  the  right  of  the  bank  thereto  and  to  the 
goods  mentioned  therein,  shall  be  as  valid  and  effectual  as 
if  such  owner  and  the  person  making  such  receipt  were 
different  persons. 

So  long  as  the  enactment  was  confined  to  persons  engaged 
in  the  calling  of  a  warehouseman  or  keeper  of  a  yard,  etc., 
as  their  ostensible  business,  perhaps  no  great  objection 
existed  to  it.  But  the  enactment  as  now  framed  opens  a 
very  wide  door  to  the  carrying  out  of  frauds,  and  has  led 
to  very  serious  complications  and  disastrous  results;  but  I 
think  no  restriction  is  placed  upon  the  authority  of  a 
miller,  and  that  he  has  power  now,  without  being  a  ware- 
houseman, to  grant  a  warehouse  receipt  for  his  own  goods. 

Can,  then,  the  receipts,  or  any  of  them,  be  held  good 
within  the  Bank  Act  ? 

The  first  of  these,  that  of  the  12th  of  July,  purports  to 
be  a  receipt  given  by  the  firm  to  Peter  Christie  as  owner 
of  all  the  logs,  which  were  afterwards  in  part  manufactured 
into  lumber  to  be  delivered  to  the  order  of  Peter  Christie,, 
and  is  signed  by  the  firm  as  saw-millers  and  manufacturers,, 
owners  of  the  above,  and  is  endorsed  by  Peter  Christie,  also 
as  owner. 

The  first  objection  to  that  document  is  that  it  is  not  a 
warehouse  receipt  at  all  within  the  meaning  of  the  Act. 
It  purports  to  deal  with  70,000  logs  stored  on  Lakes  St. 
John  and  Couchiching  en  route  for  Bradford  mill,  and  in 
Severn  river,  and  the  evidence  shews  that  they  were  then 
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in  transit  upon  those  waters.    How  these  waters  can  be  Judgment, 
held  to  be  comprehended  in  the  words  the  keeper  of  any  Burton,. 
"  other  place  in  Canada  "  I  do  not  understand.    The  words  J,A- 
obviously  refer  to  goods  in  the  actual  visible  and  continued 
possession  as  bailee  in  some  warehouse  or  building,  or 
when  dealing  with  goods  of  this  description,  some  harbour, 
cove,  or  pond  owned  by  or  in  the  possession  of  the  person 
granting  the  receipt,  and  not  to  goods  on  the  high  seas. 

But  assuming  it  to  be  a  warehouse  receipt,  had  Peter 
Christie  been  in  fact  the  owner,  and  the  firm  mere  bailees,  I 
do  not  at  present  see  what  objection  there  could  have  been 
to  this  receipt  other  than  that  I  have  referred  to.  But  when- 
ever the  fact  appeared  that  the  firm  were  owners  and  that 
Peter  Christie  had  no  title,  I  do  not  see  how  the  bank  derived 
any  title  under  it, and  as  this  was  the  foundation  of  the  whole 
fabric  all  the  others  would  fall  with  it,  unless  they  can  be 
sustained  on  the  strength  of  a  promise  alleged  to  have  been 
made  by  Peter  Christie,  to  grant  receipts  from  time  to  time 
upon  the  timber  as  manufactured.  As  I  read  that  section 
the  person  whose  promise  is  relied  on,  must  be  the  same 
person  who  is  to  make  over  the  receipt.  Here  he  repre- 
sented himself  in  the  receipt  as  the  owner  of  the  logs,  and 
any  promise  would  presumably  be  of  the  same  character : 
"I  as  owner  of  those  logs  endorse  to  you  a  warehouse  receipt 
signed  by  Christie,  Kerr  &  Co.,  in  whose  actual  possession 
they  are,  and  I  promise  to  procure  and  hand  to  you  similar 
receipts  for  the  lumber  as  it  is  manufactured." 

The  receipt  of  the  5th  of  September  differs  from  that  of 
12th  of  July  only  in  this,  that  the  discrepancy  as  to  the 
ownership  does  not  appear  upon  the  face  of  the  document. 
But  Peter  Christie  is  described  as  owner  and  Christie, 
Kerr  &  Co.  as  saw-millers,  etc.,  but  the  fact  remains  that 
Peter  Christie  was  not  the  owner;  and  a  mis-statement 
would  not  make  him  so. 

The  receipts  of  the  11th  of  August,  22nd  of  October,  and 
17th  of  November,  even  if  otherwise  good,  are  open  to  the 
objection  I  have  mentioned,  of  not  having  been  given  simul- 
taneously with  the  advances,  unless  saved  by  a  promise. 
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Judgment.   No  such  promise  by  Peter  Christie  is  -proved.    That  now 
Burton,    relied  on  in  this  Court  is  claimed  to  have  been  made  by 
J-A-       the  firm,  of  which,  with  great  respect,  I  think  there  is  no 
evidence,  and,  in  view  of  the  manner  in  which  the  business 
was  actually  transacted,  it  would  not  have   helped  if 
proved. 

These  receipts  were  given  under  section  54  of  the  Bank 
Act  by  Christie,  Kerr  &  Co.,  presumably  in  their  character 
of  warehousemen  or  millers,  although  in  some  they  sign 
without  any  description,  and  acknowledging  to  hold  for 
Christie,  Kerr  &  Co.,  the  owners,  the  lumber  described 
therein,  and  if  the  latter  had  endorsed  and  delivered  the 
receipts  to  the  bank  (putting  aside  for  a  moment  the 
objection  that  they  were  not  given  simultaneously  with 
the  discount),  as  far  as  I  can  judge,  would  have  been  good, 
and  would  have  vested  the  property  in  the  bank.  But  they 
endorsed  them  to  Peter  Christie,  which,  I  take  it  to  be 
abundantly  clear  under  the  Bank  Act,  could  vest  no  pro- 
perty in  him,  for  it  can  only  be  by  virtue  of  the  Act  of 
Parliament  that  the  property  would  pass.  When  then 
Peter  Christie  endorsed  the  receipts  to  the  bank  they 
acquired  only  such  property  as  Peter  Christie  as  previous 
holder  of  them  had. 

That  of  the  17th  of  November  is  precisely  similar  to 
that  of  the  22nd  of  October. 

This  receipt  covers  the  whole  lumber,  and  is  upheld  by 
the  Chancellor,  not  on  the  ground  that  it  was  given  in 
pursuance  of  an  antecedent  promise,  but  from  a  mistaken 
impression  that  there  was  a  contemporaneous  large  advance. 
In  this,  as  I  have  pointed  out,  he  was  mistaken. 

I  come,  therefore,  reluctantly  to  the  conclusion  that  these 
receipts  did  not  vest  any  title  in  the  bank,  unless  indeed 
the  last  ,  ground  mentioned  in  the  learned  Chancellor's 
judgment  is  a  valid  one,  viz.,  "  That  under  the  Dominion 
Act  Peter  Christie,  as  possessed  of  the  warehouse  receipts 
by  endorsement  or  delivery,  is  the  agent  of  the  owner,  and 
he  as  such  can  transfer  to  the  bank  under  section  53 ;  by 
virtue  of  which  transfer  the  bank  acquires  all  the  right 
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and  title  of  the  owners."  But  the  Act  does  not  say  that  Judgment, 
the  holder  of  such  a  receipt  is  an  agent,  but  provides  that  Burton, 
if  the  holder  of  it  is  an  agent  of  the  owner  the  transfer  J-A- 
shall  vest  that  owner's  interest. 

This  ground  will  scarcely  apply  to  the  first  of  these 
receipts — the  foundation,  as  I  think,  of  the  whole,  in  which 
he  is  described  as  owner,  but,  assuming  that  it  is  competent 
to  the  Court  to  look  outside  the  receipt,  is  there  any  evi- 
dence that  Peter  was  an  agent  within  the  statute  ? 

The  words  of  sub-section  3  of  section  53  seem  wide  and 
general,  but,  when  read  as  a  whole  and  the  legislation  from 
which  they  are  now  consolidated  is  referred  to,  it  is  clear 
that  all  that  was  intended  was  to  import  the  provisions 
of  the  Factors'  Act  (C.  S.  C.  ch.  59)  into  the  Bank  Act,  and  to 
give  the  same  protection  to  a  bank  acting  with  such  a  factor 
or  agent  entrusted  with  a  warehouse  receipt,  or  entrusted 
with  the  goods  themselves,  as  is  given  to  other  persons 
acting  bond  fide  with  them;  but  in  all  cases  of  the  kind 
the  first  thing  to  establish  is  that  the  person  in  possession 
is  a  factor  within  the  meaning  of  the  Act,  and  even  if  that 
is  established  the  true  answer  was  given  by  Mr.  McCarthy 
in  this  case,  that  the  bank,  knowing  the  whole  facts,  could 
not  claim  any  benefit  under  the  Act.  But  in  truth  it  is  not 
within  the  Act  at  all. 

I  am  not  unmindful  of  the  cases  in  which  the  assignee 
holds  no  higher  or  better  position  than  the  original  debtor, 
and  I  endeavoured,  though  without  success,  to  shew  in 
Re  Barrett,  5  A.  R.  206,  that  the  assignee  in  that  case  was 
in  that  position ;  but,  with  all  respect,  that  doctrine  cannot 
be  invoked  in  this  case.  The  question  is,  whether  under 
the  Act  of  Parliament  the  property  passed ;  if  it  did  not  it 
is  clear  that  the  assignee  is  entitled  to  claim  it. 

I  am  of  opinion,  therefore,  that  the  judgment  cannot  be 
supported.  The  utmost  relief  to  which  the  defendants  could 
be  entitled  if  a  proper  case  had  been  made  for  interference 
would  be  a  new  trial  on  payment  of  costs,  but  no  such  case 
has  in  my  opinion  been  made. 
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Judgment.  As  I  have  already  said,  Mr.  Robinson  expressly  dis- 
Burton,  claimed  any  title  under  the  agreement  made  with  the 
J. A.  Federal  Bank,  and  based  his  claim  to  recover  entirely  on 
the  validity  of  these  warehouse  receipts  under  the  Bank 
Act.  Some  of  my  learned  brothers  base  their  judgments, 
to  a  great  extent,  upon  that  agreement,  and  some  supposed 
equities  arising  under  it,  and  on  the  power  to  take  security 
for  a  past  debt.  I  express  no  opinion  upon  these  questions 
as  they  were  not  argued,  and  I  do  not  know  what  answer 
might  have  been  presented  by  counsel ;  but  I  think  I  see 
a  very  serious  obstacle  in  the  way  of  the  securing  a  past 
indebtedness  by  a  warehouse  receipt. 

It  was  mentioned  by  Mr.  McCarthy  that  he  formally 
raised  the  question  of  ultra  vires ;  but  the  point  was  not 
argued,  in  consequence  of  the  expression  of  opinion  by 
some  of  the  Judges  of  the  Supreme  Court  in  the  case  of 
Smith  v.  The  Merchants'  Bank,  8  S.  C.  R.  512.  I  merely 
refer  to  it  because  it  was  suggested  on  the  argument  that, 
with  the  exception  of  Chief  Justice  Armour,  the  Judges  of 
this  Court  took  the  same  view  of  that  question  as  was  sub- 
sequently expressed  by  those  Judges  in  the  Supreme  Court. 
When  that  case  was  before  this  Court  I  abstained  from 
any  expression  of  opinion,  as  it  became  unnecessary  in  my 
view  of  that  case  on  the  merits.  But  I  had  no  idea  by  my 
silence  to  express  any  dissent  from  Chief  Justice  Armour; 
and  the  reasons  advanced  by  some  of  the  Judges  in  the 
Supreme  Court  for  holding  the  power  to  legislate  upon 
warehouse  receipts  intra  vires  have  not  changed  my 
views. 

Appeal  dismissed  with  costs,  Burton,  J.  A. 
dissenting. 
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Attorney-General  for  Canada  v.  Attorney- General 
of  Ontario. 

Constitutional  law — Royal  Prerogative — Commuting  and  remitting' sentences 
— Powers  of  Lieutenant-Governors— 51  Vic.  ch.  5  {0). 

The  Act  51  Vic.  ch.  5  (0.),  which  declares  that  in  matters  within  the 
jurisdiction  of  the  Legislature  of  the  Province  all  powers,  etc.,  which 
were  vested  in  or  exercisable  by  the  Governors  or  Lieutenant-Governors 
of  the  several  Provinces  before  Confederation  shall  be  vested  in  and 
exercisable  by  the  Lieutenant-Governor  of  this  Province  is  valid  and 
within  the  power  of  the  Provincial  Legislature  to  enact. 

The  power  of  commuting  and  remitting  sentences  for  offences  against  the 
laws  of  this  Province,  or  offences  over  which  the  legislative  authority 
of  the  Province  extends,  which,  by  the  terms  of  the  Act,  is  included  in 
the  powers  above  mentioned,  does  not  affect  offences  against  criminal 
laws  which  are  the  subject  of  Dominion  legislation,  but  refers  only  to 
offences  within  the  jurisdiction  of  the  Provincial  Legislature,  and  in 
that  sense  this  enactment  is  intra  vires  the  Provincial  Legislature. 

Judgment  of  the  Chancery  Division,  20  0.  R.  222,  affirmed. 

This  was  an  appeal  by  the  Attorney-General  for  Canada  Statement, 
from  the  judgment  of  the  Chancery  Division,  reported  20 
O.  R  222,  where  it  was  held  that  the  Ontario  Statute,  51 
Vic.  ch.  5,  vesting  in  the  Lieutenant-Governor  in  certain 
cases  the  power  of  pardon,  was  intra  vires  the  Provincial 
Legislature.  The  appeal  came  on  to  be  heard  before  this 
Court  [Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
JJ.A.]  on  the  1st  and  2nd  of  October,  1891. 

Robinson,  Q.C.,  and  A.H.  F.  Lefroy,  for  the  appellant. 
E.  Blake,  Q.C.,  and  Irving,  Q.C.,  for  the  respondent. 

The  arguments  were  the  same  as  those  reported  in  the 
Court  below,  and  it  is  unnecessary  to  repeat  them  here. 

January  8th,  1892.    Hagarty,  C.  J.  0.  :— 

The  Act  in  question,  51  Vic.  ch.  5,  begins  by  reciting 
section  65  of  the  Federation  Act,  that  all  powers,  etc., 
which  under  any  Act  of  the  Imperial  Parliament  or  of  the 
Legislature  of  Upper  Canada,  Lower  Canada,  or  Canada, 
were,  before  or  at  the  union,  vested  in  or  exercisable  by 
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Judgment,  the  respective  Governors  or  Lieutenant-Governors  of  these 
Hagarty,  Provinces,  should,  as  far  as  the  same  were  capable  of  being 
C. J.O.      exercised  after  the  union  in  relation  to  the  government  of 
Ontario  and  Quebec,  be  vested  in  and  exercised  by  the 
Lieutenant-Governor,  etc.,  subject,  nevertheless,  to  be  abol- 
ished or  altered  by  the  respective  Legislatures  of  Ontario 
and  Quebec,  except  with  respect  to  such  as  existed  under 
Acts  of  Great  Britain,  or  Great  Britain  and  Ireland. 
The  Act  then  proceeds  : 

"  And  whereas  by  section  92  of  the  said  Act,  it  was  pro- 
vided that  in  each  Province  of  the  Dominion  of  Canada, 
the  Legislature  may  exclusively  make  laws  in  relation  to 
matters  coming  within  the  classes  of  subjects  thereinafter 
mentioned ; 

"  Therefore,  Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Assembly  of  the  Province  of 
Ontario,  enacts  as  follows  : 

"1.  In  matters  within  the  jurisdiction  of  the  Legisla- 
ture of  the  Province,  all  powers,  authorities  and  functions 
which,  in  respect  of  like  matters,  were  vested  in  or  exer- 
cisable by  the  Governors  or  Lieutenant-Governors  of  the 
several  Provinces  now  forming  part  of  the  Dominion  of 
Canada  or  any  of  the  said  Provinces,  under  commissions, 
instructions  or  otherwise,  at  or  before  the  passing  of  the 
said  Act,  are,  and  shall  be  (so  far  as  this  Legislature  has 
power  thus  to  enact)  vested  in  and  exercisable  by  the 
Lieutenant-Governor  or  administrator  for  the  time  being 
of  this  Province,  in  the  name  of  Her  Majesty  or  other- 
wise, as  the  case  may  require  ;  subject  always  to  the  Royal 
Prerogative  as  heretofore. 

"  2.  The  preceding  section  shall  be  deemed  to  include 
the  power  of  commuting  and  remitting  sentences  for  offen- 
ces against  the  laws  of  this  Province,  or  offences  over 
which  the  legislative  authority  of  the  Province  extends. 

"  3.  Nothing  in  this  Act  contained  shall  be  construed  to 
imply  that  the  Lieutenant-Governor  or  administrator  has 
not  had  heretofore  the  powers,  authorities  and  functions 
in  the  preceding  two  sections  mentioned." 
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Reading  the  preamble  and  this  section  1  together,  I  Judgment, 
think  we  cannot  hold  that  the  Ontario  Legislature  assume  Hagahty, 
any  authority  to  go  beyond  the  scope  of  the  65th  section  set     C.  J.O. 
out  in  the  preamble.    All  matters  within  the  legislative 
powers,  functions,  and  authorities  vested  in  Lieutenant- 
Governors,  are  and  shall  be  (so  far  as  this  Legislature  has 
power  to  enact)  vested  in  and  exercisable  by  the  Lieu- 
tenant-Governors, subject  always  to  the  Royal  Prerogative. 

This  construction  may  be  open  to  the  criticism  that  it  is 
then  a  mere  repetition  of  the  law  as  declared  by  the  65th 
section.  But  the  Courts  are  not  to  assume  that  the  Legis- 
lature intended  to  transcend  their  legal  powers,  and  even 
if  it  be  an  unnecessary  repetition,  it  cannot,  merely  on  that 
account,  be  held  to  be  invalid. 

The  demurrer  filed  on  behalf  of  Ontario,  specially  dis- 
claims all  intention  of  going  beyond  the  powers  conferred 
by  the  Federation  Act. 

I,  therefore,  agree  in  holding  the  objection  of  unconsti- 
tutionality so  far  to  fail. 

The  chief  matter  in  controversy  in  this  litigation,  is  the 
provision  in  section  2  of  the  Act.  I  do  not  think  it  is 
fairly  open  to  the  objection  that  it  professes  to  deal  with 
"  offences  against  the  laws  of  this  province,"  thus  includ- 
ing the  whole  criminal  law  which  governs  Ontario. 

It  seems  to  me  that  we  should  read  these  words  as  ex- 
pounded by  the  following :  "  or  offences  over  which  the 
legislative  authority  of  the  province  extends ;  "  the  latter 
words  restraining  the  generality  of  the  earlier  words  in 
effect  as  if  we  read  "  being,"  instead  of  "  or  " — "  Offences 
against  the  laws  of  this  province,  being  offences  over 
which  the  legislative  authority  of  the  province  extends." 
It  is  an  Act  professedly  enacting,  "  so  far  as  this  legisla- 
ture has  power  thus  to  enact." 

To  accept  the  construction  contended  for  by  the  appel- 
lant would  be  insisting  on  giving  a  meaning  to  the  words 
used,  which,  in  my  judgment,  was  neither  intended  by  the 
lawmakers,  nor  necessarily  results  from  their  language. 

I  therefore  read  section  2  as  confined  to  offences  over 

5 — VOL.  XIX.  A.R. 
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Judgment,  which  the  Legislature  of  Ontario  has  control  under  sec.  92, 
Hagarty,  sub-sec.  15,  B.  N.  A.  Act. 
C.J.O.         From  the  very  eminent  counsel  engaged  in  this  case  we 

have  heard  a  most  luminous  and  instructive  disquisition 

on  the  relative  positions  of  the  Provinces  and  the  Dominion.. 

It  may  be  fairly  assumed  that  nothing  has  been  left  unsaid 

bearing  on  the  proper  interpretation  of  the  constitutional 

problem  involved. 

We  have  also  had  the  great  advantage  of  a  perusal  of 

the  very  able  and  well  considered  judgment  of  the  learned 

Chancellor. 

It  remains  now  to  apply  the  copious  information  thus 
supplied  to  us  to  the  questions  submitted.  As  far  as  I  am 
concerned  I  do  not  propose  to  range  over  the  wide  field  of 
discussion  thus  opened  to  us,  beyond  what  a  decision  of 
the  case  necessarily  requires.  I  wish  to  keep  strictly  to 
the  question  :  Has  the  Legislature  the  power  to  enact  that 
the  Lieutenant-Governor-in-Council  has  the  power  of  com- 
muting and  remitting  sentences  for  offences  over  which 
the  legislative  authority  of  the  Province  extends  ? 

In  the  case  of  Regina  v.  Wason,  17  A.  R  221,  I 
used  this  language :  "  Notwithstanding  the  reservation  of 
criminal  procedure  to  the  Dominion  Parliament,  must 
we  not  hold  that  there  must  be  a  necessary  implication  of 
power  to  the  Legislature  so  far  to  regulate  criminal  pro- 
cedure (if  that  be  its  proper  name)  as  to  provide  for  the 
course  of  trial  and  adjudication  of  offences  against  its. 
lawful  enactments  ?  I  think  we  can  well  keep  the  two 
jurisdictions  distinct,  and,  as  to  each,  adhere  to  the  rule- 
that  where  either  has  the  right  to  legislate  on  a  named 
subject,  it  must  by  necessary  implication  be  held  that  all 
powers  are  given  fully  to  carry  out  the  object  of  the  en- 
actment, although  subjects  such  as  civil  rights,  and  proce- 
dure, civil  or  criminal,  may  be  apparently  interfered  with. 
The  exclusive  right  to  deal  with  the  specified  subjects, 
remains  wholly  unaffected — the  carrying  the  legislation 
into  practical  effect,  and  providing  necessary  penalties  for 
its  observance,  is  alone  in  question." 
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As  I  adhere  fully  to  these  views,  I  refer  to  them  instead  Judgment, 
of  repeating  them  here.    We  held  in  effect  that  the  Legis-  Hagarty,, 
lature  had  the  right  to  provide  the  mode  of  procedure  G-J-°- 
applicable  to  the  final  hearing  and  determination  of  the 
guilt  or  innocence  of  parties  violating  its  laws. 

The  learned  Chancellor  says :  "  It  could  not  be  seriously 
or  successfully  questioned  that  in  the  Act  under  discussion 
in  Regina  v.  Wason,  17  A.  R.  221,  the  Legislature  might 
not  have  framed  section  8  so  as  to  provide  that  the  penalties 
therein  imposed  should  not  be  enforced  in  any  case  wherein 
the  Lieutenant-Governor  thought  fit  to  remit  the  same." 

If  this  can  be  done  by  proviso  or  in  particular  cases,  it 
may  be  done  by  direct  and  general  legislation. 

It  appears  to  me,  on  the  best  consideration  I  can  give  it, 
that  it  will  not  be  illegal  or  invalid  for  the  Legislature  so 
to  allow  remission  and  commutation  of  sentences  in  this 
class  of  Provincial  criminal  procedure. 

Mr.  Robinson,  in  his  very  able  argument,  is  reported  to 
have  urged  that — even  conceding  that  the  Legislature 
might  make  the  punishment  imprisonment  at  the  discre- 
tion of  the  Lieutenant-Governor,  or  a  fine,  to  be  lessened 
or  varied  by  him  or  any  named  officer,  it  did  not  touch 
this  point,  for  there  the  remission  would  be  by  virtue  of 
the  sentence  itself,  and  not  by  the  exercise  of  any  preroga- 
tive power.  He  then  discusses  the  effect  of  a  pardon  as 
wiping  out  the  original  offence,  etc. 

If  the  same  thing  can  be  done  by  altering  the  wording 
of  the  legislation  and  so  moulding  the  sentence,  the  whole 
thing  seems  narrowed  down  to  a  mere  verbal  difference. 

I  think  we  are  liable  to  be  led  aside  from  the  true  poinfe 
at  issue  by  treating  it  as  involving  all  the  formalities  and 
consequences  of  a  pardon  under  the  great  seal. 

To  my  mind  there  is  an  essential  difference  between 
pardons,  as  universally  understood,  and  the  remission  or 
commutation  of  a  term  of  imprisonment,  or  of  a  pecuniary 
mulct. 

I  do  not  understand  that  the  discharge  of  a  prisoner 
from  further  endurance  of  his  sentence,  which  may  occur 
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dgment.  f0r  various  cogent  reasons,  can  properly  be  looked  upon  or 
Hagarty,  described  as  a  pardon. 

C.J.O.  rp]ie  s^a^u^e  here  questioned  does  not  mention  a  pardon, 
but  speaks  merely  of  commutation  and  remission. 

I  must  therefore  decline  following  counsel  into  the  wide 
field  of  discussion  and  its  boundless  crop  of  venerable 
learning  as  to  pardon  and  prerogative.  I  have  only  to 
deal  with  the  language  used  in  the  impugned  statute.  It 
seems  to  me  on  the  whole,  that  we  must  hold  that  the 
necessary  implication  from  the  provisions  of  the  Federa- 
tion Act  must  be  that  the  Legislature  in  this  enactment 
as  to  commutation  and  remission  has  not  transcended  its 
legitimate  powers. 

I  do  not  feel  pressed  by  the  objection  that  it  is  within 
the  restriction  (in  section  92,  sub-section  1,  of  the  B.  N.  A. 
Act)  on  the  powers  to  amend  the  constitution,  except  as  to 
the  office  of  Lieutenant-Governor.  I  think  this  is  satisfac- 
torily disposed  of  in  the  Court  below. 

I  have  confined  these  remarks  within  a  narrow  limit,  as 
I  do  not  consider  that  the  question  submitted  warrants  us 
to  enter  on  a  larger  area  of  discussion. 

I  have  tried  to  base  my  decision  on  the  opinions 
expressed  from  time  to  time  by  Her  Majesty's  Privy 
Council  as  to  the  true  construction  of  the  Confederation 
Act,  and  bf  the  relative  rights  and  powers  of  the  Dominion 
and  Provincial  Governments. 

Any  individual  opinions  that  I  or  other  Judges  have 
ever  held  on  this  difficult  and  vitally  important  subject 
are  now  of  little  moment  in  the  light  thrown  upon  this 
question  by  successive  decisions  of  the  final  court  of  appeal. 
By  that  light  we  have  now  to  be  wholly  guided. 

I  think  the  demurrer  must  be  allowed,  and  this  appeal 
dismissed. 

Burton,  J.  A. : — 

■ 

If  the  judgment  of  this  Court  in  Regina  v.  Wason,  17 
A.  R  221,  be  correct,  it  seems  impossible  to  say  that  the 
Act  in  question  was  beyond  the  powers  of  the  Ontario 
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Legislature.    I  fully  concur  in  the  judgment  of  the  Chan-  Judgment, 
eery  Division  delivered  by  the  learned  Chancellor  who  has  Burton, 
dealt  with  the  question  so  ably  and  so  exhaustively  that  I  J,A- 
fear  that  I  cannot  profitably  add  anything  to  what  he  has 
said.    But  I  wish  to  express  the  opinion  that,  even  if  the 
enactment  is  open  to  the  criticism  of  being  vague  or  indefi- 
nite, that  in  itself  could  be  no  reason  for  declaring  it  void, 
keeping  in  view  the  general  principle  to  be  applied  in 
determining  questions  relating  to  the  constitutional  validity 
of  Acts  of  the  Parliament  of  the  Dominion  or  of  the  Pro- 
vinces, every  presumption  being  made  in  favour  of  their 
validity. 

Bat  I  do  not  think  that  it  is,  when  read  as  a  whole, 
fairty  open  to  the  objection. 

Section  65  is  accurately  stated  in  the  preamble,  and  de- 
fines the  powers  with  which  it  is  proposed  to  deal ;  and 
having  thus  defined  the  powers,  and  referred  to  section  92, 
which  places  certain  matters  exclusively  under  the  juris- 
diction of  the  Provincial  Legislature,  it  enacts  that  in  all 
matters  within  that  jurisdiction,  all  powers,  authorities, 
and  functions  which,  in  respect  of  like  matters,  were  vested 
in  or  exercisable  by  the  Governors  or  Lieutenant-Governors 
of  the  several  Provinces  now  forming  the  Dominion  of 
Canada,  or  any  of  the  said  Provinces  under  commissions, 
instructions,  or  otherwise,  at  or  before  the  passing  of  the 
said  Act,  are  and  shall  be  (so  far  as  this  Legislature  has 
power  to  enact)  vested  in  the  Lieutenant-Governor  in  the 
name  of  Her  Majesty,  or  otherwise,  as  the  case  may  re- 
quire, subject  always  to  the  Royal  Prerogative,  as  hereto- 
fore. 

The  principal  objection,  as  I  understand  it,  is  that  under 
the  words  which  are  italicised,  the  powers  are  extended, 
those  powers  granted  and  referred  to  in  the  B.  N.  A.  Act 
being  confined  to  statutory  powers ;  even  on  the  assumption 
that  that  is  the  proper  construction  to  be  given  to  that 
Act,  this  would  appear  to  be  very  harmless  legislation,  as 
it  is  only  those  powers  which  were  capable  of  being  exer- 
cised after  the  Union  in  relation  to  the  government  of 
Ontario  that  the  Legislature  professes  to  deal  with. 
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Judgment.  J  do  not  agree  with  the  construction  placed  upon  the 
Burton,  Confederation  Act  by  the  learned  counsel  for  the  appel- 
J,A'  lant,  as  I  have  always  been  of  opinion  that  the  legislative 
and  executive  powers  granted  to  the  Provinces  were  inten- 
ded to  be  co-extensive,  and  that  the  Lieutenant-Governor 
became  entitled  virtute  officii,  and  without  express  statutory 
enactment,  to  exercise  all  prerogatives  incident  to  execu- 
tive authority  in  matters  in  which  Provincial  Legislatures 
have  jurisdiction  ;  that  he  had  in  fact  delegated  to  him  the 
administration  of  the  royal  prerogatives  as  far  as  they 
are  capable  of  being  exercised  in  relation  to  the  govern- 
ment of  the  Provinces,  as  fully  as  the  Governor-General 
has  the  administration  of  them  in  relation  to  the  govern- 
ment of  the  Dominion. 

I  can  see  nothing,  therefore,  in  this  first  section  of  the 
Act  which  is  beyond  the  power  of  the  Legislature  to  enact. 
If  the  Lieutenant-Governor  should  attempt  to  do  any- 
thing in  excess  of  the  powers  granted,  such  act  would  be 
illegal  and  void  ;  but  it  would  be  because  he  had  no 
authority  to  do  it,  either  under  the  Confederation  Act,  or 
the  Act  which  is  now  impeached,  but  it  can  h>e  no  objec- 
tion to  the  Act  itself. 

The  first  section  does  not  attempt  to  enumerate,  and  it 
would  not  be  possible  to  enumerate,  every  case  which  it 
was  intended  to  cover  ;  but  it  is  only  those  which  I  have 
referred  to,  and  which  the  legislature  has  jurisdiction  to 
deal  with,  and  the  objection  fails  when  we  apply  the 
maxim  id  certam  est  quod  certum  reddi  potest. 

In  my  view  no  legislation  was  necessary ;  but  to  remove 
doubts,  such  an  Act  seems  desirable  and  free  from  objection. 

When  we  come  to  the  second  section,  we  find  something 
defined  ;  it  is  one  of  those  things  intended  to  be  covered 
by  the  first,  but,  in  dealing  with  it,  we  are  called  upon  to 
say  whether  it  is  something  coming  within  the  jurisdiction 
of  the  Province. 

The  section  does  not  profess  to  deal  with  commuting  or 
remitting  sentences  for  crimes,  as  that  term  is  understood 
within  the  criminal  law  of  the  Dominion ;  but  offences 
made  offences  by  the  laws  of  the  Province,  or  to  which 
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the  legislative  authority  extends.  So  limited,  it  appears  to  Judgment, 
me,  that  the  subject  was  clearly,  if  our  decision  in  Regina  burton, 
v.  Wason,  17  A.  R.  221,  be  good  law,  within  the  jurisdiction  J-A* 
of  the  Province  to  enact.    I  quite  agree  with  the  learned 
Chancellor,  that  "  in  the  political  aspect  it  is  a  fitting  thing 
to  bestow  this  dispensing  power  upon  the  chief  executor 
of  the  body  wherefrom  the  legislation  which  is  sought  to 
be  arrested  emanates  ;"  but  upon  the  proper  construction 
of  the  Confederation  Act,  it  seems  to  me  that  it  was  inten- 
ded that  this  power  should  lie  exclusively  with  the  exe- 
cutive and  legislature  which  creates  the  offence  or  whose 
law  is  violated. 

As  pointed  out  in  Hodge  v.  The  Queen,  9  App.  Cas.  117, 
the  power  to  pass  laws  implies  necessarily  the  power  to 
enforce  them  or  to  suspend  their  execution.  To  entrust 
that  power  to  another  government  would  be  destructive 
of  the  whole  system  of  Federal  government. 

Counsel  on  both  sides  quoted  from  Mr.  Dicey's  recent 
work,  who,  in  advancing  the  proposition  that  the  powers 
of  our  Dominion  and  Provincial  Legislature  are  not 
sovereign  or  supreme  is,  with  deference,  treating  the  sub- 
ject as  we  were  wont  to  treat  pleadings  in  the  days  of 
special  demurrer.  And  I  think  I  may  take  the  same  excep- 
tion to  the  remark  as  to  the  official  mendacity  of  the 
framers  of  our  Constitutional  Act,  in  using  the  expres- 
sion "  with  a  constitution  similar  in  principle  to  that 
of  the  United  Kingdom,"  for  which  he  thinks  "  United 
States,"  would  better  express  the  truth." 

Perhaps  the  criticism  might  have  been  more  appropri- 
ately applied  to  Governor  Simcoe's  eulogium  on  the  Con- 
stitutional Act  of  1791,  when  he  referred  to  it  "  as  the  very 
image  and  transcript  of  that  of  Great  Britain."  This  is 
not  the  place  to  offer  any  criticism,  but  had  the  occasion 
been  a  proper  one,  I  trust  I  should  do  so  in  more  courteous 
terms  than  those  which  Mr.  Dicey  has  thought  fit  to  apply 
to  the  framers  of  our  present  constitution. 

To  use  the  language  of  the  Chancellor,  I  come  to  the 
irresistible  conclusion  that  the  Act  is  within  the  compe- 
tence of  the  Ontario  Legislature. 
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Judgment.     OSLER,  J.  A.  :— 

J. A. '  The  plaintiff  brings  this  action  in  order  to  have  it  de- 
clared that  the  Act  51  Vic.  ch.  5  (0.)  is  beyond  the 
competence  of  the  Provincial  Legislature  to  enact.  In  my 
opinion  the  answer  to  the  action,  or  a  sufficient  answer  to 
it,  is  found  in  one  of  the  grounds  expressly  taken  in  the 
demurrer  of  the  Attorney- General  of  Ontario,  namely,  that 
the  Act  does  not  purport  either  to  declare  the  meaning  of 
the  B.  N.  A.  Act,  or  to  amend  the  same,  or  to  deal  there- 
with in  anyway  beyond  the  competence  of  the  Legislature 
so  to  do  ;  and  the  saving  clause  in  that  respect  covers  both 
of  the  enacting  sections. 

Where  the  Legislature  in  passing  an  Act  are  careful  to 
say  that  they  only  mean  it  to  be  effectual  so  far  as  they 
have  power  to  make  it  so,  and  no  attempt  has  been  made 
to  act  upon  or  to  enforce  it,  it  appears  to  me  to  be  prema- 
ture to  ask  for  a  declaration  of  its  invalidity. 

The  time  to  question  that,  in  my  humble  opinion,  is 
when  its  validity  is  asserted  in  some  proceeding  which  is 
attempted  to  be  justified  under  it.  Until  then,  I  think, 
with  all  deference,  no  Court  ought  to  be  asked  to  declare 
affirmatively  or  conclusively,  what  the  Legislature  has  not 
ventured  to  assert,  that  what  is  thus  tentatively  or  pro- 
visionally enacted  is  absolutely  within  their  power  to 
enact.  The  Act  may  operate  upon  nothing,  and,  as  the 
learned  Chancellor  has  observed,  it  may  be  innocuous,  but 
it  is  not  for  that  reason  unconstitutional. 

I  therefore  agree  that  this  action,  seeking  as  it  does  a 
declaration  that  the  Act  is  unconstitutional,  ought  to  be 
dismissed,  and  the  judgment,  for  the  reason  I  have  given, 
affirmed. 

Maclennan,  J.  A. : — 

At  the  conclusion  of  the  argument  I  had  no  doubt  that 
the  judgment  ought  to  be  affirmed,  and  subsequent  con^ 
sideration  has  not  altered  my  opinion.  I  therefore  think 
the  appeal  should  be  dismissed. 

Appeal  dismissed  with  costs.. 
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Western  Assurance  Company  v.  Ontario  Coal 
Company. 

General  average — Salvage  —  Cargo  left  in  peril  for  benefit  of  vessel — 
Expense  of  subsequent  efforts  to  save  both  vessel  and  cargo. 

A  vessel,  loaded  with  coal,  stranded.  The  owners  of  the  cargo  desired 
to  take  the  coal  out,  which  could  have  been  done  at  small  expense,  but 
the  underwriters  of  the  ship  refused  to  permit  this,  as  it  would  much 
increase  the  risk  to  the  vessel.  Extraordinary  expense  was  gone  to  for 
the  purpose  of  saving  both  vessel  and  cargo,  and  most  of  the  cargo  was 
saved,  but  the  vessel  was  a  total  loss  : — 

Held,  that  the  owners  of  the  cargo  were  only  liable  to  pay  a  reasonable 
amount  for  the  cost  of  saving  the  coal,  and  that  there  was  no  claim  for 
general  average  against  the  coal  saved. 

Judgment  of  the  Queen's  Bench  Division,  20  0.  R.  295,  affirmed. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  Statement, 
of  the  Queen's  Bench  Division,  reported  20  0.  R.  295. 

The  plaintiffs  were  underwriters  on  a  vessel  bound  for 
the  port  of  Toronto  and  having  on  board  a  cargo  of  coal. 
The  defendants  were  the  owners  of  the  cargo.  In  course 
of  the  voyage  the  vessel  stranded,  and  the  defendants 
made  arrangements  to  remove  the  coal  out  of  her,  which, 
however,  the  plaintiffs  prevented,  they  undertaking  to 
save  the  ship  and  cargo  together.  A  general  average  bond 
was  prepared  and  executed  by  both  parties  whereby  it 
was  agreed  that  the  loss  should  be  paid  by  them  respec- 
tively according  to  their  shares  in  the  vessel,  her  earnings 
as  freight,  and  her  cargo.  Large  expense  was  gone  to  by 
the  plaintiffs  to  save  both  vessel  and  cargo  but,  though 
nearly  all  the  coal  was  saved,  it  was  found  impossible  to 
save  the  vessel.  This  action  was  brought  to  recover  from 
the  defendants  a  proportionate  part  of  the  expense  thus 
incurred,  and  the  defendants  paid  into  Court  $578.98  to 
cover  the  expense  of  saving  the  coal  alone.  The  action 
was  tried  before  Boyd,  C,  who  dismissed  it.  See  19  O.  R. 
462.  His  judgment  was  affirmed  by  the  Divisional  Court 
and  the  defendants  appealed,  the  appeal  coming  on  to  be 
heard  before  this  Court  [Hagakty,  C.  J.  O.,  Burton,  Osler, 
and  Maclennan,  JJ.  A.]  on  the  25th  of  November,  1891. 

6 — VOL.  XIX.  A.R. 
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Argument.        Wallace  Nesbitt,  for  the  appellants, 

Delamere,  Q.  C,  and  J.  Urquhart,  for  the  respondents. 

January  8th,  1892.  The  judgment  of  the  Court  was 
delivered  by 

Hagarty,  C.  J.  O. : — 

The  judgment  of  the  learned  Chancellor  who  tried  this 
case  describes  the  facts  and  he  decided  that  the  plaintiffs 
could  not  recover.  The  Queen's  Bench  Division  after 
argument  upheld  this  decision,  and  the  plaintiffs  appeal  to 
us. 

The  evidence  appears  to  me  to  be  clear  that  the  coal 
which  formed  the  whole  cargo  could  have  been  readily 
removed  from  the  vessel  at  a  very  moderate  expense,  and 
that  the  defendants,  the  cargo-owners,  were  ready  and 
willing,  and  offered  so  to  remove  it,  but  that  the  plaintiffs, 
the  underwriters,  to  whom  the  vessel  was  abandoned, 
refused  altogether  to  permit  them  to  do  so,  insisting  that 
they  would  do  it  with  the  wrecking  apparatus  ordered  by 
them  from  Port  Dalhousie,  and  that  they  would  save  both 
ship  and  cargo.  The  vessel  was  stranded  on  the  night  of 
Wednesday ;  protest  and  abandonment  took  place  next  day 
(Thursday)  and  the  wrecking  apparatus  did  not  commence 
operations  till  the  following  week,  and  the  coal,  to  the 
extent  of  578  tons,  was  unloaded  by  the  plaintiffs  on 
Wednesday,  4th  December. 

This  quantity  they  delivered  to  the  defendants.  The 
plaintiffs  insisted  on  the  defendants  signing  a  general 
average  bond  before  they  would  deliver,  threatening  that 
otherwise  they  would  sell  the  coal  by  auction,  charging 
the  defendants  with  any  balance. 

It  is  clear  that  the  coal  could  have  been  readily  saved  in 
the  first  week.  A  schooner  and  tug  sent  by  the  owners 
lay  alongside  her  on  Friday,  29  th  November,  and  the 
weather  was  favourable  for  unloading.  The  whole  object 
of  the  long  delay  was,  as  I  consider  proved,  to  save  the 
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vessel,  as  the  plaintiffs  hoped  to  do.  In  any  event  the  Judgment, 
cargo  would  have  to  be  removed  before  she  could  be  Hagajrty, 
successfully  hauled  off.  C.J.O. 

The  plaintiffs  considered  that  it  would  be  most  dangerous 
to  allow  the  coal  to  be  unloaded  before  they  were  ready  to 
haul  her  off.  As  their  witness  Captain  Donelly  said,  they 
could  not  allow  them  to  take  off  the  coal  leaving  her  on 
the  beach,  as  she  would  have  driven  more  on  shore,  rolled 
about  on  the  bottom  and  damaged  herself. 

After  incurring  $2,500  expenses  they  abandoned  the 
attempt  and  the  vessel  was  left  as  a  wreck  and  so  remained 
at  the  time  of  trial. 

We  a^ree  with  the  trial  Judo-e  that  the  bond  leaves  the 
defendants  liable  only  for  any  average  properly  chargeable 
against  them  :  Ruth  v.  Lamport,  16  Q.  B.  D.  442,  and  in 
appeal  ib.  735  ;  Anderson  v.  Ocean  Steamship  Co.,  10 
App.  Cas.  107. 

We  have,  therefore,  a  case  before  us  in  which  the  cargo 
could  have  been  readily  saved  by  the  owners,  but  is  kept 
on  board  at  heavy  risk  solely  out  of  regard  to  the  safety 
of  the  ship.  There  was  the  evidence  of  the  master  of  the 
vessel  that  before  the  vessel  could  be  pulled  off  the  cargo 
must  have  been  taken  out.  He  is  also  clear  that  on  the 
Friday  after  the  stranding,  with  the  schooner  or  lighter 
lying  alongside,  there  would  have  been  no  difficulty  in 
unloading  the  coal. 

The  cases  cited  by  the  Chancellor  very  clearly  support 
the  view  he  takes  against  the  claim  for  average. 

I  find  it  difficult  to  understand  the  principle  on  which 
the  adjustment  in  this  case  was  made.  The  usual  defini- 
tion of  general  average  would  seem  to  shew  that  "  no 
interest  can  be  called  on  to  contribute  to  the  loss  or 
expense  incurred  which  was  not  benefited  by  the  sacri- 
fice :"  McAmirews  v.  Thatcher,  3  Wall.  347,  at  p.  369, 
Harrison  v.  Bank  of  Australasia,  L.  K.  7  Exch.  39,  at  p. 
48,  where  Martin,  B.,  states  that  the  law  as  laid  down  by 
Lord  Tenterden  is  inter  alia  "  that  which  is  sacrificed 
for  all  should  be  made  good  by  the  contributions  of  all." 
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Judgment.  The  learned  Baron  (who  differed  from  the  Court  on  other 
Hagarty,  grounds)  says  that  the  learned  editor  of  Abbott  on  Ship- 
C.J.O.  ping,  11th  ed.,  states  the  true  rule,  that  the  claim  "  must 
be  for  expenses  voluntarily  and  successfully  incurred." 

The  very  elaborate  notes  to  the  last  (12th)  edition  state 
the  law  very  fully  and  clearly  (at  p.  499) :  "  The  owner 
of  a  wrecked  ship  and  the  owners  of  merchandize  lost  in 
her  have  no  contribution  from  the  owners  of  merchandize 
saved,  because  their  loss  has  not  procured  the  common 
safety,"  citing  Emerigon. 

The  case  of  imperishable  goods  (as  here  the  coal)  in  a 
submerged  vessel  aground,  is  considered  in  the  notes,  p. 
500,  and  in  Lord  Tenterden's  words  in  the  text  (p.  502)  :  "  If 
the  ship  and  the  residue  of  the  cargo  be  saved  by  the 
voluntary  destruction  or  abandonment  of  part  of  the  goods, 
equity  requires  that  the  safety  of  some  should  not  be  pur- 
chased at  the  expense  of  others,  and  therefore  all  must  con- 
tribute to  the  loss."  Parsons  on  Shipping,  ch.  9  sec.  9, 
deals  fully  with  this  point  under  the  heading  "The 
sacrifice  must  be  successful."  He  says  that  this  rests  on 
a  perfectly  obvious  reason.  "  The  foundation  of  the  law 
of  general  average  is,  that  if  A.'s  property  is  saved  by  the 
sacrifice  of  B.'s  property,  the  sacrifice  having  been  made 
and  intended,  A.  should  compensate  B.  therefor.  If  A.'s 
property  is  not  saved,  he  is  in  no  way  benefited  by  the 
sacrifice,  and  is  therefore  under  no  obligation  to  make 
compensation  for  it." 

Carver  on  Carriage  by  Sea,  2nd  ed.  414  (1891) :  "  The 
principle  is,  that  those  who  have  received  benefit  must 
contribute,  each  in  proportion  to  the  benefit  he  has  received," 
citing  Fletcher  v.  Alexander,  L.  R.  3  C.  P.  375  at  p.  382.  See 
also  sec.  399  to  sec.  401,  citing  Job  v.  Langton,  26  L.  J. 
Q.  B.  97 ;  Walthew  v.  Mavrojani,  L.  R.  5  Exch.  119. 

A  short  notice  is  made  in  section  6a  of  Lowndes'  Law  of 
General  Average  on  the  question  "  is  eventual  success 
necessary  ? "  But  the  instances  suggested  against  the 
universality  of  the  proposition  do  not  bear  on  the  facts  now 
before  us. 
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In  the  present  case  where  was  the  "sacrifice"  which  Judgment, 
enured  to  the  benefit  of  the  defendants,  the  cargo  owners  ?  Hagarty, 

The  claim  is  for  expenses  of  what  they  call  "salvage,"  C.J.O. 
when  next  to  nothing  was  salved,  and  of  striving  to  haul 
off  the  vessel.    All  these  expenses  proved  unavailing,  and 
the  ship  became  a  wreck. 

It  is  not  easy  to  see  the  process  of  reasoning  by  which 
it  is  sought  to  charge  the  cargo.  No  benefit  accrued  to 
the  cargo-owners.  The  plaintiffs,  standing  in  place  of  the 
shipowner,  are  entitled  to  the  money  paid  into  Court,  being 
the  fair  cost  of  saving  the  unloaded  cargo.  I  think  the 
learned  trial  Judge  rightly  held  on  the  evidence  that 
"  they  are  liable  to  pay  only  what  they  would  have  paid 
to  recover  the  cargo  by  their  own  exertions."  The  evi- 
dence fully  warrants  this  finding. 

The  language  of  Bovill,  C.  J.,  in  Walthew  v.  Mavrojani, 
L.  R.  5  Exch.  119  at  p.  124  is  applicable  :  "  The  cargo  was 
landed  and  safe  on  shore,  but  the  ship  was  then  still  on  the 
bank,  exposed  to  grave  peril.  The  goods  being  safe,  what 
difference  would  it  have  made  to  their  owners  if  the  ship 
had  been  overwhelmed  and  sunk  *  *  ?  It  was  indifferent 
to  the  owners  of  the  cargo  whether  the  ship  floated  or  not, 
and  there  was  therefore  no  sacrifice  made,  or  extraordi- 
nary expense  incurred,  to  save  both  ship  and  cargo,  or  for 
the  common  benefit  of  both."  I  think  the  true  principles 
of  "  sacrifice  "  and  "  benefit  "  have  been  overlooked  in  this 
so  called  adjustment. 

The  vessel  practically  ceased  to  exist,  except  as  to  a  trifl- 
ing amount  of  rigging,  etc.,  saved,  $225.  Almost  the  whole 
loss  is  thus  thrown  on  the  cargo-owners — amounting  to 
over  four  times  the  actual  cost  of  salvage  of  the  coal.  It 
is  well  put  in  one  of  the  oldest  English  cases,  Sheppard  v. 
Wright,  Show.  Pari.  Cases  (1693):  "The  reason  of 
average  was  a  meritorious  consideration  in  the  common 
case  because  the  loss  of  one  did  actually  save  the  other." 
The  citations  in  the  judgment  from  Lowndes  and  Carver 
shew  that  the  burden  thrown  on  the  cargo  must  not  exceed 
the  cost  of  saving  it  separately. 
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Judgment.      j_n  addition  to  the  cases  cited  in  the  judgment  I  may 
Hagarty,  ref  er  to  Lewis  v.  Williams,  1  Hall  (N.  Y.)  474;  Marshall 
CJ0-      v.  Garner,  6  Barb.  394. 

It  is  to  be  remembered  that  the  American  courts  have 
adopted  views  as  to  general  average  apparently  more  liberal 
than  those  prevailing  in  the  English  courts.  This  difference 
is  frequently  noticed  and  must  be  borne  in  mind  in  reading 
American  text  books  and  authorities. 


Appeal  dismissed  with  costs. 
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Waterous  v.  Palmerston. 

Mun kipal  Corporations — Contract — Sale — Corporate  A ct — By -lata. 

Section  282  of  the  Municipal  Act,  R.  S.  0.  (1887)  ch.  184,  enacts  that  the 
powers  of  municipal  councils  shall  be  exercised  by  by-law  when  not 
otherwise  authorized  or  provided  for.  Sec.  480  of  the  Act  authorizes 
the  council  to  purchase  fire  apparatus,  etc.,  but  says  nothing  about 
passing  a  by-law  for  the  purpose. 

The  plaintiffs  sued  upon  an  alleged  contract  for  the  sale  by  them  to 
the  defendants,  the  corporation  of  a  town,  of  a  fire  engine  and  hose. 
The  alleged  contract  was  signed  by  the  mayor  of  the  town  and  by  the 
clerk  of  the  council,  and  the  seal  of  the  corporation  was  attached. 
No  bj'-law  was,  however,  passed  authorizing  the  purchase.  The  engine 
was  sent  by  the  plaintiffs  to  the  defendants,  but  was  not  accepted  by 
them  : — 

Held,  that  the  want  of  a  by-law  was  fatal,  and  that  the  instrument  under 

the  seal  of  the  corporation  was  invalid. 
Judgment  of  the  Chancery  Division,  reported  20  0.  R.  411,  affirmed. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  Statement, 
of  the  Chancery  Division,  reported  20  O.  R.  411,  affirming 
the  judgment  of  Rose,  J.,  at  the  trial.  The  plaintiffs' 
action  was  brought  upon  an  alleged  contract  between 
themselves  and  the  defendants  whereby,  as  was  claimed, 
the  defendants  agreed  to  buy  from  them  a  fire  engine  and 
hose.  The  alleged  contract  was  in  writing,  signed  by  the 
mayor  of  Palmerston  and  by  the  town  clerk,  and  the  seal 
of  the  town  was  attached.  No  by-law  was  passed  by  the 
town  council  authorizing  the  purchase,  though  the  docu- 
ment itself  had  been  read  over  in  the  council  twice.  The 
engine  and  hose  were  shipped  to  Palmerston,  were  subjected 
to  tests,  and  finally  the  defendants  refused  to  accept  them. 

This  appeal  came  on  and  was  heard  before  this  Court 
[Hagarty,  C.  J.O.,  Burton,  OsLER.and  Maclennan,  J  J.  A.] 
on  the  25th  of  November,  1891. 

Wilkes,  Q.  C,  for  the  appellants. 
Alister  M.  Clarice,  for  the  respondents. 

January  8th,  1892.    Hagarty,  C.  J.  0.  :— 

Section  G30  of  the  Municipal  Act,  with  its  subsequent 
amendments  under  52  Vic.  ch.  36,  sec.  40,  does  not  materi- 
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udgment.  auv  heip  fae  case,  as  its  operation  seems  confined  to  local 
Hagarty,  improvements.  It  is  open,  however,"  to  the  remark  that  its 
C.J.O.  p0wers  are  to  be  exercised  by  by-law.  This  does  not  assist 
the  contention  that  a  by-law  is  not  necessary  except  as  to 
fire  engines  for  local  improvement  purposes. 

A  fire  engine  is  required  and  is  purchased  for  the  general 
service  of  the  municipality. 

Under  section  480  there  was,  I  think,  power  to  purchase 
such  an  engine  as  a  "  fire  appliance,"  and  the  appellants 
here  contend  that,  as  the  section  says  that  the  council  shall 
have  power  "  to  contract,"  without  speaking  of  a  by-law, 
the  latter  is  not  necessary. 

This  is  a  very  serious  proposition,  wide  reaching  in 
its  effects.  It  is  difficult  to  believe  that  the  legislature  in 
conferring  an  additional  power  on  a  municipality,  a  power 
not  covered  by  their  previously  granted  powers,  intended 
to  dispense  with  an  observance  of  the  general  rule  that  the 
council's  powers  should  be  exercised  by  by-law. 

From  the  earliest  Municipal  Act  in  1841,  down  to  1858, 
there  was  no  special  provision  as  to  how  the  councils  were 
to  act ;  merely  a  direction  that  each  should  have  the  power 
to  pass  by-laws  for  a  large  number  of  specified  objects, 
descending  to  the  appointment  of  a  poundkeeper,  etc. 

In  1858,  the  year  before  the  Consolidated  Statutes  for 
Upper  Canada  were  passed,  there  was  a  general  consolida- 
tion of  municipal  laws,  22  Yic.  ch.  99.  This  Act  is  ch.  54 
of  the  Con.  Stat,  for  Upper  Canada,  1859. 

Section  186  :  "  The  jurisdiction  of  every  council  shall  be 
confined,  etc.,  etc.,  and  the  powers  of  the  council  shall  be 
exercised  by  by-law,  when  not  otherwise  authorized  or 
provided  for." 

This  clause  has  been  repeated  in  every  Municipal  Act  from 
1858  to  the  present.  A  great  many  amendments  were  from 
time  to  time  made  in  the  municipal  law,  and  fresh  powers 
granted.  Generally  this  was  done  merely  as  a  declaration 
that  the  municipality  might  do  such  and  such  acts,  not 
prefacing  it  by  the  formula  that  they  might  pass  by-laws 
for  the  new  purpose. 
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45  Vic.  (1882)  eh.  18,  after  providing  for  arrangements  Judgment, 
with  gas  and  water  companies,  provided  (sec.  13)  that  Hagarty, 
councils  might  contract  with  water-companies,  and  for  C.J..Q. 
renting  of  hydrants ;  and  that  the  council  should  also  have 
power  to  purchase  hydrants  and  to  erect  the  same. 

Ia  the  same  session,  ch.  23,  sec.  7  (in  amendment  of  the 
Municipal  Act),  repeats  this  sec.  12  with  the  additional 
words  "  and  to  purchase  or  rent  for  a  term  of  years  or 
otherwise  fire  apparatus  of  any  kind,  and  fire  appliances 
and  appurtenances  belonging  thereto  respectively." 

Next  year  (1883)  there  was  a  Consolidated  Municipal 
Act,  46  Vic.  ch.  18,  and  section  483  repeats  this  clause 
verbatim  as  an  independent  enactment. 

In  the  revision  of  1887,  ch.  184,  it  appears  in  the  same 
shape  as  sec.  480. 

Under  these  powers  there  seems  no  doubt  but  that 
authority  was  given  to  purchase  fire  engines. 

An  amending  Act,  52  Vic.  ch.  36,  was  passed  in  1889  ; 
and  section  480  is  amended  by  striking  out  the  words  as 
to  contracting  with  any  water-works  or  water-company. 

Section  630  of  the  revised  Act  seems  to  refer  to  cases 
under  the  Local  Improvement  system  ;  and  the  amendment 
directed  by  52  Vic.  ch.  36  sec.  40,  by  inserting  the  words 
"  or  for  the  purchase  of  fire  engines  and  other  appliances," 
will  apparently  have  no  wider  application. 

In  1890,  ch.  98,  sec.  2,  directed  that  a  certain  fund 
of  $2,100,  owned  by  the  town  of  Palmerston,  should  be 
constituted  a  special  fund  to  be  held  by  the  corporation  for 
purposes  of  school  erection  or  fire  protection,  or  both, 
as  might  be  from  time  to  time  directed  by  their  by-law  or 
by-laws  in  that  behalf.  This  Act  was  passed  on  the  7th 
of  April,  1890. 

I  can  see  no  reason  for  holding  that  these  defendants 
had  any  power  given  to  them  to  contract  with  the  plaintiffs 
for  this  engine  without  the  sanction  of  a  by-law  author- 
izing the  same ;  not  the  specific  purchase,  but  declaring 
th%t  one  or  more  fire  engines  should  be  purchased.  It  is 
impossible  to  hold  that  the  expenditure  for  this  purpose 
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Judgment.   was  not  a  most  important  matter  for  this  incorporated 
Hagabty,  village.    It  is  by  by-law  that  these  councils  are  to  exer- 
C.J.O.     cjse  their  powers. 

If  a  by-law  be  necessary,  as  I  think  it  is,  we  must  not 
accept  a  resolution  of  the  council  as  an  equivalent,  nor 
consider  whether,  if  the  corporate  seal  were  attached  to 
such  resolution  we  could  not  hold  it  to  be  in  effect  a  by-law. 

There  is  no  acceptance  or  user  of  this  engine  by  the 
municipality,  as  in  some  cases.  The  contract  is  wholly 
executory,  and  we  ought  not,  in  my  judgment,  relax  in 
such  a  case  any  of  the  statutory  requirements  enacted  for 
the  protection  of  the  ratepayers. 

Burton,  J.  A. : — 

I  think  it  would  be  a  very  forced  construction  to  hold 
that  this  case  falls  within  the  exception  in  section  18 
of  the  Consol.  Stats,  for  Upper  Canada,  ch.  54,  which 
provides  that  the  powers  of  the  council  shall  be  exercised 
by  by-law  "  ivhen  not  otherwise  authorized  or  provided 
for." 

I  think  that  sec.  480  of  R.  S.  O.  (1887)  ch.  184,  merely 
extended  to  or  was  passed  for  the  purpose  of  removing 
doubts  as  to  the  powers  to  make  the  purchase  in  question  ; 
but,  whilst  making  that  point  clear,  did  not  intend  to  dis- 
pense with  the  general  requirements  as  to  the  necessity  of 
a  by-law. 

I  think  it  is  to  be  regretted  that  the  salutary  rule  of 
construing  the  Municipal  Act  strictly  in  this  respect  was 
ever  departed  from. 

I  have  always  doubted  the  correctness  of  the  decision 
in  Pirn  v.  The  Municipal  Council  of  Ontario,  9  U.  C.  R. 
302,  although  that  case  might  perhaps  be  supported  on  the 
ground  that  express  power  was  given  under  the  special  Act 
to  acquire  the  very  thing,  the  price  of  which  was  sought 
to  be  recovered  in  that  action. 

But  I  see  no  good  ground  for  holding  that,  in  a  matter 
of  this  kind,  the  ordinary  Jaw  requiring  a  by-law  was  dis- 


XIX.] 


WATEROUS  V.  PALMERSTON. 


51 


pensed  with.    On  the  contrary,  as  I  endeavoured  to  point  Judgment, 
out  in  Pratt  v.  City  of  Stratford,  16  A.  R.  5,  a  by-law  is  Burton, 
still  necessary  in  every  case  (other  than  those  expressly  J,A* 
excepted),  when  it  is  not  obligatory  upon  the  corporation 
to  do  the  act.    In  every   case  where  the  matter  is  dis- 
cretionary with  the  council,  the  municipal  corporation, 
in  other  words  the  ratepayers,  cannot  be  bound  except 
under  a  by-law  of  the  council. 

The  case  of  Silsby  v.  The  Corporation  of  the  Village  of 
Dunnville,  8  A.  U.  524,  was  a  case  of  an  executed  contract, 
where  the  council  had  actually  accepted  and  used  the 
article,  but,  whether  rightly  or  wrongly  decided,  is  no 
authority  for  holding  that  this  contract  can  be  enforced. 

I  agree  with  the  other  members  of  the  court  that  the 
judgment  below  should  be  affirmed. 

OSLER.  J.  A. : — 

I  am  of  opinion  that  the  judgment  ought  to  be  affirmed. 
Every  consolidation  of  the  general  Municipal  Acts  since 
the  year  1858  has  contained  the  section  which  first  found 
a  place  in  the  Act  of  that  year,  which  enacts  that  the 
powers  of  the  council  shall  be  exercised  by  by-law  when 
not  otherwise  authorized  or  provided  for.  The  council  is 
the  body  which  represents  the  corporation. 

In  the  case  of  executed  contracts,  when  the  council  has 
assumed  to  act  for  the  corporation  without  by-law,  but 
where  the  corporation  has  received  and  obtained  the 
benefit  of  the  contract,  it  would  seem  now  to  be  the  law,  if 
we  have  been  rightly  informed  of  the  effect  of  the 
decision  of  the  Supreme  Court  in  the  recent  case  of 
Bernardin  v.  North  Dufferin,  (a)  that  the  absence  of  a 
by-law  does  not  preclude  the  right  to  recover  against  the 
corporation.  The  case  we  are  dealing  with  arises  out  of 
what  purports  to  be  an  executory  contract,  which  is  under 
the  seal  of  the  corporation,  but  which  is  not  founded  upon 

(a)  On  appeal  from  Manitoba,  not  yet  reported.     See  12  C.  L.  T. 
Occ.  Notes,  67. 
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J udgment.  any  by-law ;  and  the  corporation  has  not,  nor  has  the  council, 
Osler,  accepted  and  received  the  thing  contracted  for.  On  what 
J.  A.  ground  then  can  it  be  contended  that  the  general  condition 
imposed  by  section  282  is  inapplicable  ?  The  purchase  of  a 
fire  engine  and  appliances  is  not  one  of  those  trivial  mat- 
ters of  general  and  ordinary  occurrence  in  the  management 
and  carrying  on  of  the  affairs  of  the  corporation,  in 
relation  to  which,  if  a  municipal  corporation  can  in  any 
respect  be  compared  to  a  trading  corporation,  a  by-law 
might  be  dispensed  with.  The  power  is  one  specially  con- 
ferred by  a  distinct  and  independent  section  of  the  Act: 
"  Every  council  shall  have  power  to  contract,"  that  is  to  say, 
to  bind  the  corporation  by  their  contract  for  the  purpose ; 
section  480.  Why  is  that  power  not  to  be  exercised,  and  the 
intention  to  exercise  it  evidenced  by  the  passing  of  a  by- 
law as  section  282  requires  ?  It  is  said,  because  section  480, 
which  confers  the  power  to  contract,  does  not  run  in  the 
terms  found  in  so  many  other  sections,  which  confer  power 
to  do  various  things,  and  which  enact  that  the  council  may 
pass  by-laws  for  such  purposes  ;  and  therefore,  it  is  argued^ 
because  it  is  not  said  they  may  pass  by-laws  to  con- 
tract for  this  particular  purpose,  it  is  in  this  particular  case 
"  otherwise  authorized  or  provided  for."  I  cannot  agree  to 
that  at  all.  Section  282  is  the  over-riding  section,  and 
where  other  sections,  for  example  section  479,  are  prefaced 
with  the  words,  "The  council  of  every  county,  township, 
city,  town  and  incorporated  village  may  pass  by-laws,"  to 
do  a  great  many  things,  it  is  only  a  convenient  way  of 
specifying  the  powers,  the  exercise  of  which  are  thereby 
authorized,  but  which,  even  in  the  absence  of  such  preface 
must  by  force  of  section  282,  have  been  exercised  by  by-law. 
This  leaves  no  room,  in  my  opinion,  for  the  application  of 
the  rule  expressio  unius  exclusio  est  alterius  to  another 
section  which  merely  confers  a  power  without  stating  par- 
ticularly how  it  shall  be  exercised.  Take  for  example  section. 
386,  which  enacts  that  the  arbitrators  on  behalf  of  a  muni- 
cipal corporation  shall  be  appointed  by  the  council  thereof. 
Can  it  be  contended  that  the  appointment  by  the  council 
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is  not  to  be  made  by  by-law  because  a  by-law  is  not  men-  Judgment, 
tioned,  or  because  the  section  goes  on  to  provide  that  the  Oslkk, 
head  of  the  council  may  make  the  appointment  if  author-  J-A- 
ized  by  a  by-law  of  the  council  ?    I  should  say  not. 

The  same  observation  applies  to  section  481,  which  autho- 
rizes a  council  to  offer  a  reward  for  the  apprehension,  etc., 
of  a  criminal,  but  says  nothing  of  a  by-law. 

Power  is  given  by  section  480  to  coe tract  for  the  partic- 
ular purposes  therein  specified,  and  the  most  natural  and 
proper  way  of  exercising  that  power  is  to  pass  a  by-law 
providing  for  the  acquiring  of  a  fire  engine,  and  authorizing 
the  making  of  the  contract  in  question  in  accordance  with 
the  requirement  of  section  282. 

I  see  no  ground  for  interfering  with  the  findings  of  fact 
made  by  the  learned  trial  judge,  and  I  agree  with  his 
opinion  and  that  of  the  Divisional  Court  on  the  law 
applicable  thereto.  My  brother  Meredith  has  dealt  with 
the  question  very  fully,  and  to  my  mind  satisfactorily. 

It  was  argued  that  the  learned  Chancellor's  judgment 
was  based  on  the  erroneous  assumption  that  this  particular 
case  was  one  coming  within  section  630,  as  amended  by  52 
Vic.  ch.  36,  sec.  40  (0.) ;  whereas  that  section  only  confers 
the  additional  power  upon  townships  and  villages  to  pass 
by-laws  under  the  local  improvement  clauses,  among  other 
things,  for  the  purchase  of  fire  engines  and  other  appli- 
ances. By  the  same  statute  52  Vic.  ch.  36,  sec.  20  (O.), 
section  480  was  also  amended  and  additional  powers 
conferred. 

It  is  manifest  from  his  judgment  that  the  Chancellor 
was  only  pointing  out  the  general  scope  of  the  Act,  and 
that  both  those  sections  480  and  630,  as  amended,  were  to 
be  read  together,  and  that  the  legislature  could  not  have 
intended  to  make  a  by-law  essential  in  the  one  case  where 
the  purchase  was  made  by  a  village  or  township  council 
under  the  local  improvement  section,  and  to  dispense  with 
it  in  the  other,  where  the  same  body  made  a  similar  pur- 
■  chase  under  the  general  section  480. 
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Judgment.    MACLENNAN,  J.  A.  : — 
Maclennan, 

JA*  I  have  not  thought  it  necessary  to  consider  the  question 

whether  the  contract  was  void  as  creating  a  debt  which 
could  not  be  paid  within  the  current  year,  without  the 
formalities  required  by  the  Municipal  Act  in  such  cases  ; 
because  I  am  clearly  of  opinion  that  the  contract  was  not 
executed,  and  that  the  want  of  a  by-law  is  fatal. 

By  section  8,  sub-section  25,  of  the  Interpretation  Act, 
municipal  corporations  have  power  to  sue  and  be  sued,  con- 
tract and  be  contracted  with,  and  to  have  a  common  seal;  and 
also  power  to  acquire  and  hold  personal  property  and  move- 
ables for  the  purposes  for  which  the  corporations  are  con- 
stituted, and  to  alienate  the  same  at  pleasure.  Section  8 
of  the  Municipal  Act  provides  that  the  powers  of  the 
corporation  shall  be  exercised  by  the  council ;  and  section 
282,  that  the  powers  of  the  council  shall  be  exercised  by 
by-law,  when  not  otherwise  authorized  or  provided  for. 
The  plain  tiffs  here  rely  on  a  deed  of  the  corporation  under 
their  corporate  seal,  by  which  their  power  to  buy  the  fire 
engine  has  been  exercised.  But  the  corporate  power  to 
buy  can  only  be  exercised  by  and  through  the  council,  and 
the  council  can  only  act  by  by-law,  which  they  did  not  do. 
It  follows  that  the  council  has  not  acted  in  the  manner  in 
which  alone  they  could  bind  the  corporation,  and  that  the 
instrument  under  the  seal  of  the  corporation  is  invalid. 

But  it  is  contended,  and  this  seems  to  me  the  only 
plausible  argument  in  favour  of  the  appeal,  that  section 
480  has  made  the  present  case  exceptional,  and  has  taken 
it  out  of  the  general  rule,  and  has  authorized  and  provided 
for  a  different  mode  of  action  by  the  council,  within  the 
exception  of  section  282. 

What  section  480  says  is,  that  every  municipal  council 
shall  have  power  to  purchase  fire  apparatus  of  any  kind, 
and  the  contention  is  that  this  dispenses  with  a  by-law.  I 
think,  however,  that  the  contention  clearly  cannot  be 
maintained.  As  we  have  seen,  the  corporate  power  to 
purchase  existed  independently  of  section  480,  whenever  it 
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was  necessary  to  acquire  anything  for  the  purpose  of  the  Judgment, 
corporation,  and  therefore  all  that  this  section  does  is  to  Maclennak, 
extend  the  power  to  a  new  subject ;  and  there  is  no  word  J,A* 
used  indicating  that  it  is  to  be  exercised  in  this  case  in 
any  different  manner  from  other  cases. 

It  is  true  that  section  479  and  other  sections,  when  de- 
fining or  extending  the  powers  of  municipal  corporations, 
use  the  phrase  "  may  pass  by-laws,"  for  doing  this  or  that, 
instead  of  saying  may  do  this  or  that.  But  the  use  of 
these  words  was  clearly  unnecessary,  the  legislature 
having  already  declared  that  the  councils  should  exercise 
their  powers  by  by-law. 

I  think  the  appeal  should  be  dismissed. 


Appeal  dismissed  with  costs. 
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McGugan  v.  McGtoan. 

Solicitor  and  client — Costs — Order  for  taxation — Party  liable  to  pay — 
Application  by  ratepayer  for  taxation  of  bill  paid  by  School  Board. 

An  individual  ratepayer  of  a  school  section  is  not,  merely  by  reason  of 
his  having  to  contribute  as  a  ratepayer,  entitled  to  obtain  an  order  for 
taxation  of  a  bill  of  costs  delivered  to  and  paid  by  the  Board  of  Public 
School  Trustees,  either  under  R,  S.  O.  (1887)  c.  147,  sees.  32  and  42,  or 
under  Con.  Rule  1229. 

Judgment  of  the  Queen's  Bench  Division,  reported  21  0.  R.  289,  reversed. 

Statement.  This  was  an  appeal  from  the  judgment  of  the  Queen's 
Bench  Division,  reported  21  0.  R.  289.  A  solicitor  delivered 
to  the  trustees  of  ascertain  school  section  a  bill  of  costs  for 
professional  services  alleged  to  have  been  rendered  and  this 
bill  was  paid  by  the  trustees.  After  payment  the  bill  was 
submitted  to  the  auditors  of  the  school  section  pursuant  to 
section  39  of  "  The  Public  Schools'  Act"  (R.  S.  0.  ch.  225), 
and  the  auditors  passed  and  allowed  the  payment,  and 
in  due  course  submitted  their  report  to  the  annual  meeting 
of  ratepayers  who  adopted  it.  An  application  was  then 
made  by  one  of  the  ratepayers  of  the  school  section  to 
have  the  bill  taxed,  the  applicant  contending  that  as  a 
ratepayer  he  was  a  party  chargeable  with  the  bill.  Rose, 
J.,  gave  judgment  dismissing  the  application  with  costs, 
but  the  Divisional  Court  reversed  his  order,  and  an  appeal 
from  that  judgment  came  on  to  be  heard  before  this  Court 
[Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
JJ.A.]  on  the  24th  of  November,  1891. 

J.  M.  Glenn,  and  T.  Grothers,  for  the  appellants.  There  is 
no  difference  in  principle  between  this  case  and  that  of  In  re 
Barber,  14  M.  &  W.  720,  and  In  re  Leadbitter,  10  Ch.  D. 
388.  Ex  parte  Bass,  17  L.  J.  Ch.  219,  relied  on  in  the  judg- 
ment of  the  Divisional  Court,  is  an  entirely  different  case 
from  this,  the  application  for  taxation  there  having  been 
made  by  a  person  who  was  really  the  client  of  the  solicitors. 
The  provisions  of  the  Act  giving  auditors  the  authority 
over  such  questions  and  the  provisions  for  punishing  school 


XIX.] 


M'GUGAN  V.  M'GUGAN. 


trustees  for  misappropriation  of  funds  imply  that  a  rate-  Argument, 
payer  cannot  of  his  own  motion  bring  such  proceedings  as 
fire  here  attempted.  The  applicant  is  not  a  party  liable  to 
pay  or  who  has  paid  the  bill  in  question  within  the  mean- 
ing of  R.  S.  0.  ch.  147,  sec.  42.  Con.  Rule  1229  was  not 
intended  to  give  a  party  who  could  not  under  any  circum- 
stances be  entitled  to  an  order  for  taxation,  the  right  to 
have  such  taxation,  but  was  only  intended  to  preserve  his 
right  where  by  reason  of  the  conduct  of  the  party  princi- 
pally liable  he  had  under  previous  authorities  been  held  to 
be  precluded  from  taxing  the  principal's  bill:  Re  Mc- 
Donald, 8  P.  R.  88;  Re  Cronyn,  Keiv  and  Betts,  8  P.  R.  372. 

John  A.  Robinson,  for  the  respondent.  The  Act  requires 
the  trustees  to  dispense  the  school  trust  money  properly  : 
Malcolm  v.  Malcolm,  15  Gr.  13.  If  moneys  were  mis- 
appropriated by  the  trustees  an  action  could  be  brought 
on  behalf  of  the  ratepayers,  and  it  would  only  be  a  question 
for  the  Master  to  find  who  were  the  parties  entitled,  and 
the  money  recovered  would  be  paid  to  them  proportionately. 
This  being  so  they  are  entitled  to  taxation  here,  and  the 
difficulties  of  detail  should  not  be  considered  here  but 
should  be  left  to  the  taxing  officer.  [Osler.  J.  A. — What 
order  is  to  be  made  if  the  bill  is  taxed  down  ?]  The  taxing 
•officer  is  to  distribute  the  amount  recovered  among  those 
found  entitled.  In  equity  this  was  never  considered  a 
difficulty  simply  because  of  the  smallness  of  the  shares.  I 
rely  on  (Jon.  Rule  1229.  As  to  the  matter  being  one  for 
the  auditors,  this  does  not  cut  out  the  plaintiff's  remedy. 

J.  M.  Glenn,  in  reply. 

January  8th,  1892.    The  judgment  of  the  Court  was 
delivered  by 

Osler,  J.  A. : — 

The'sole  question  on  this  appeal  is  whether  a  ratepayer 
of  a   school  section  is  a  person  who  under  any  pro- 
vision of  the  Solicitor's  Act,  R.  S.  O.  ch.  147,  or  Con. 
8 — VOL.  XIX.  a.  it. 
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Judgment.  Ruje  1229,  is  entitled  to  obtain  an  order  for  reference  to 
Osler,  taxation  of  a  bill  of  costs  which  had  been  delivered  to  and 
J,A*  paid  by  the  board.  Mr.  Justice  Rose  dismissed  the  applica- 
tion, and  his  order  was  reversed  by  the  Queen's  Bench 
Division.  The  Board  of  public  school  trustees  for  school 
section  seven  of  the  township  of  Southwold  in  the  county 
of  Elgin,  is  by  that  name  a  corporation.  They  retained 
the  solicitors  ;  they  were  the  parties  chargeable  with  the 
bill,  and  as  such  had  the  right  under  section  32  to  have 
it  taxed.  The  applicant  is  not  the  party  chargeable  with 
the  bill  though  he  may  ultimately  have  to  pay  some 
aliquot  part  of  it,  and  if  he  is  entitled  to  have  an  order 
for  its  taxation  it  must  be  under  the  third  party  clause, 
the  42nd  section  of  the  Act,  which  enacts  that  when 
any  person  not  being  chargeable  as  the  principal  party 
is  liable  to  pay  or  has  paid  any  bill  of  costs  either  to  the 
solicitor  or  to  his  assignee  or  representative,  or  to  the 
principal  party  entitled  thereto  he  may  obtain  an  order 
and  have  it  taxed  as  the  party  chargeable  could  have 
done.  The  words  "  part}^  entitled  thereto  "  seem  to  have 
been  substituted  per  incuriam  for  the  first  time  in  C.  S. 
IX  C.  ch.  35,  sec.  38  for  the  words  "  party  chargeable  there- 
with," which  is  the  expression  in  the  English  Act  and  in 
our  16  Vic.  ch.  175,  sec.  21,  consolidated  in  the  C.  S.  U.  C. 
ch.  35. 

The  right  is  thus  given  to  a  person  liable  to  pay  or  who 
has  paid  the  bill.  If  McGugan,  the  applicant,  had  paid 
the  bill  he  would  have  been  in  the  express  words  of  the 
Act  entitled  to  an  order  to  tax  it  though  he  had  been 
neither  the  party  chargeable  with,  nor  a  person  liable  to 
pay  it:  In  re  Newman,  L.  R.  2  Ch.  707.  But  is  he  a 
person  liable  to  pay  it  ?  The  equally  plain  and  express 
words  of  the  Act  require  an  answer  in  the  negative. 
He  may  in  the  end  have  to  contribute  a  proportion  of 
it  through  the  municipal  rate  to  reimburse  the  board 
just  as  he  might  have  had  to  do  towards  its  payment 
if  the  board  had  not  applied  the  funds  in  their  hands 
for  that  purpose  in  the  first  instance.    But  he  is  not 
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in  any  sense  a  person  liable  to  pay  the  bill,  that  is  the  Judgment, 
whole  bill,  within  either  the  words,  or  the  spirit  and  mean-  Osler, 
ing  of  the  Act.    That  "  the  bill "  means  the  whole  bill,  J-A- 
and  not  a  mere  rateable  proportion  of  it  to  be  ascertained 
by  a  subsequent  assessment  may  be  inferred  from  the 
Con.  Rules  1226  and  1227,  which  provide  that  the  order 
for  delivery  or  of  reference  where  the  bill  has  already 
been  delivered,  and  whether  obtained  by  the  client  or  other 
person  liable  to  pay  the  same,  shall  contain  a  direction 
that  the  amount  which  shall  be  certified  to  be  due  shall 
be  paid  forthwith  after  confirmation  of  the  certificate  by 
the  party  liable  to  pay  such  amount. 

The  case  of  In  re  Barber,  14  M.&W.  720,  is  a  strong,  and 
with  all  deference,  a  satisfactory  authority  against  the 
existence  of  any  such  right  as  is  asserted  by  the  ratepayer. 
There  a  surveyor  of  highways  had  employed  an  attorney 
to  conduct  an  indictment  for  obstructing  a  highway, 
and  paid  his  bill  out  of  the  moneys  raised  by  the 
highway  rate.  It  was  held  that  the  ratepayers,  on  behalf 
of  the  major  part  of  whom  the  application  was  made,  were 
not  persons  "  liable  to  pay "  within  the  meaning  of  the  38th 
section  of  the  Imperial  Act,  corresponding  to  section  42  of 
ours.  Pollock,  C.  B.,  said:  "It  appears  to  me  that  such  a 
case  cannot  be  within  either  the  words  or  the  spirit  of  the 
enactment.  It  is  certainly  not  within  the  words,  for  the 
ratepayer  is  not  liable  to  pay  the  bill,  but  only  to  pay  a 
rate  out  of  which  the  bill  may  by  possibility  be  paid.  And 
with  respect  to  the  spirit  of  the  Act,  I  cannot  think  it  could 
have  been  intended  to  give  persons  who  have  only  such  a 
species  of  interest  in  the  payment  of  the  bill  as  this  a  right 
to  have  it  taxed  in  the  absence  of  any  special  provision  for 
that  purpose,  and  of  any  mode  of  carrying  it  out."  The 
other  Judges  concur  in  the  view  taken  by  the  Chief  Baron. 
Parke,  B.,  it  is  true  suggests  the  additional  reason,  but 
not  resting  his  decision  solely  upon  it,  that  the  fund 
out  of  which  the  bill  would  be  paid  was  a.  mixed  fund 
consisting  partly  of  contributions  of  the  ratepayers  al- 
ready in  his  hands  and  partly  of  rates  which  under  the 
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Judgment,  statute  he  was  empowered  to  make,  and  out  of  which  he 
Osler,  was  empowered  to  pay  not  only  the  attorney's  bill  but  also 
J-A-  other  expenses,  penalties,  and  forfeitures,  which  might  be 
payable  out  of  it.  He  adds  :  "  He  is,  however,  the  party 
liable  to  the  attorney  for  his  bill,  and  the  ratepayers  are 
not  in  any  sense  persons  liable  to  pay  it."  Even  on  this 
ground  the  case  at  bar  is  not  distinguishable,  for  the 
moneys  in  the  hands  of  the  board  from  time  to  time  are 
also  a  mixed  fund  made  up  of  sums  procured  from  the 
township  council,  and  of  the  legislative  and  county  grant : 
R.  S.  0.  ch.  225,  section  113,  sub-section  5  ;  sections  117, 
136,  137,  141. 

The  case  of  Ex  parte  Bass — Re  Steijhen,  2  Ph.  562  ;  17 
L.  J.  Ch.  219,  cannot  be  regarded  as  a  decision  really 
opposed  to  this  view,  notwithstanding  the  observation 
of  the  Lord  Chancellor  that  the  applicant  as  a  share- 
holder of  a  provisionally  registered  railway  company  was 
entitled  to  an  order  for  the  taxation  of  the  solicitor's  bill 
against  the  provisional  committee.  But  that  observa- 
tion, entitled  no  doubt  to  the  highest  respect,  was  a 
dictum  only,  not  necessary  for  the  decision  of  the  case, 
since  the  applicant  was  himself  one  of  the  clients  of 
the  solicitor,  a  member  of  the  committee  who  employed 
him,  and  entitled  as  such  to  have  the  bill  taxed.  It  was 
therefore  the  ordinary  case  of  solicitor  and  client,  and  that 
is  the  real  ground  of  the  decision.  Moreover  the  com- 
pany was  not  a  completely  incorporated  one,  and  I  do 
not  find  the  case  anywhere  cited  as  authority  for  the 
proposition  that  a  shareholder  in  an  organized  and  going 
concern  is  entitled  under  the  third  party  clause  to  have 
the  solicitor's  bill  of  costs  against  the  company  taxed.  See 
Healy  on  Joint  Stock  Companies,  2nd  ed.,  p.  42  (notes).  It 
appears  to  me  extremely  improbable  that  the  legislature 
could  have  intended  to  confer  such  a  right  upon  a  share- 
holder, and  to  empower  him  to  interfere  in  such  a  matter 
as  the  taxation  of  a  bill  of  costs  with  the  internal  manage- 
ment of  the  company's  concerns.  The  present  case  is  a 
much  stronger  one  than  In  re  Barber,  14  M.  &  W.  720, 
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against  the  ratepayer's  right,  for  the  board  of  trustees  Judgment, 
are  a  corporation  to  whom  are  committed  the  management  Osler, 
of  the  affairs  of  the  school  section.    If  in  the  honest  exer-      J  A- 
cise  of  their  discretion  they  think  it  unnecessary  to  tax  a 
bill,  or  the  auditors  do  n*ot  require  it  to  be  done  when  pas- 
sing their  accounts,  I  think  a  ratepayer  cannot  complain. 

If  on  the  other  hand  they  have  been  guilty  of  misfeas- 
ance, fraud,  or  collusion  in  connection  with  it,  the  ratepayers 
are  not  without  remedy,  any  more  than  shareholders  are  as 
against  their  directors  when  the  latter  have  been  guilty  of 
similar  misconduct  in  the  management  of  the  affairs  of  the 
company. 

T  do  not  see  that  In  re  Dawson,  6  Jur.  N.  S.  878,  28  Beav. 
605,  aids  the  applicant,  as  the  order  for  taxation  in  that 
case  was  made  under  section  39  of  the  Imperial  Act,  and 
our  Act  has  no  section  which  corresponds  to  it.  But  even 
that  section  has  never  been  held,  that  I  can  find,  to  entitle 
a  shareholder  or  ratepayer,  as  being  a  third  party  liable 
or  interested,  to  tax  the  solicitor's  bill  against  the 
principal  party  chargeable.  Of  the  case  of  Re  Skinner, 
13  P.  R.  276,  447,  it  may  be  said  that  the  right  to 
tax  the  bills  was  not  disputed  ;  the  only  question  was 
whether  they  should  be  taxed  by  the  local  officer 
or  by  one  of  the  principal  taxing  officers  at  Toronto. 
It  has  however  express  authority  in  its  favour,  viz.  : 
In  re  Blackmore,  13  Beav.  154.  But  I  must  add  that 
the  facts  in  that  case  so  far  as  I  understand  them 
would  appear  to  have  warranted  an  order  under  sec- 
tion 39  (the  trustee  and  executor  section)  rather  than 
under  section  38.  The  learned  Master  of  the  Bolls  however 
expressly  treats  the  latter  section  as  being  applicable  though 
in  the  earlier  part  of  his  judgment  he  refers  to  the  applicant 
as  "  a  party  interested,"  which  is  the  expression  used  in 
section  39  ;  and  in  other  similar  cases  that  section  is  the 
one  on  which  the  application  has  been  based.  While  how- 
ever the  decision  may  justify  a  construction  of  section  32 
of  our  Act  which  will  render  the  singular  omission  there- 
from of  any  provision  similar  to  section  39  of  the  Imperial 
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Judgment.  Act  unimportant,  yet  it  cannot  for  the  reasons  already  given 
Osler,     he  looked  upon  as  an  authority  for  such  an  order  as  that 
J-  A-       now  in  question. 

As  regards  Rule  1229,  which  is  relied  upon  as  conferring 
a  new  right  independent  of  the  statute,  it  need  only  be 
said  that  if  the  applicant  is  not,  as  I  hold,  a  party  liable 
within  the  meaning  of  section  42,  that  rule  does  not 
assist  him ;  because  the  sole  object  and  scope  of  the  rule  is 
to  preserve  the  right  of  such  a  party  to  tax  under  that 
section  where  the  principal  party  chargeable  is,  by  reason 
of  payment  or  other  circumstances,  precluded  from  taxing 
the  bill.  In  such  a  case  as  that,  the  propriety  of  the  charges 
could  formerly  have  been  enquired  into  only  in  an  action 
for  account  against  the  party  principally  liable :  Re  Massey, 
34  Beav.  463  ;  Wilson  v.  Beatty — In  re  Donovan  9  A.  R. 
149,  a  course  which  the  new  rule  now  renders  unnecessary. 

On  the  whole  it  appears  to  me  that  the  appeal  must  be 
allowed,  and  my  Brother  Rose's  order  restored. 

Appeal  allowed  with  costs. 
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In  re  The  D.  A.  Jones  Company. 


-Company — Winding  up— Sale  of  assets  by  liquidator— Order  oj  County 
Court  approving — R.  S.  0.  {1SS7)  ch.  183 — Practice — Appeal— Final 
Order. 

The  liquidator  of  a  company  which  was  being  voluntarily  wound  up  under 
the  Ontario  Winding  Up  Act,  sold  the  assets  thereof  en  bloc,  without 
the  sanction  of  the  contributories,  to  a  private  individual,  and  then 
obtained  from  the  County  Court  an  order  approving  of  the  sale  and 
making  certain  provisions  for  the  disposition  of  the  purchase  moneys. 

On  appeal  it  was  held  that  the  order  was  made  without  authority,  and 
that  it  was  a  nullity. 

Such  an  order  is  a  "final  order"  as  nothing  further  remains  to  be  done 
under  it  and  therefore  is  the  subject  of  appeal. 

This  was  an  appeal  from  an  order  of  the  County  Court  statement, 
of  Simcoe,  made  in  proceedings  pending  in  that  Court  for 
the  winding-up  of  the  D.  A.  Jones  Company,  under  "  The 
Joint  Stock  Companies  Winding-up  Act,"  R.  S.  0.  (1887) 
€h.  183,  and  came  on  to  be  heard  before  Osler,  J.  A.,  in 
Chambers,  on  the  6th  of  February,  1892.  The  facts  are 
stated  in  the  judgment. 

G.  H.  Kilmer,  for  the  appellant. 
J.  A.  McCarthy,  for  the  respondent. 


February  16th,  1892.    Osler,  J.  A.  :— 

This  is  an  appeal  from  an  order  of  the  County  Judge  of 
Simcoe,  made  upon  the  application  of  the  liquidator,  ap- 
proving of  and  sanctioning  the  acceptance  by  him  of  a 
tender  of  one  R.  S.  Chaffey  for  the  purchase  of  the  assets 
of  the  company.  The  order  directs  the  payment  of  the 
purchase  money  into  Court,  subject  to  further  order  as  to 
payment  out  to  the  parties  entitled. 

The  sale  is  a  sale  en  bloc  of  the  assets  of  the  company. 

The  winding-up  order  bears  date  the  30th  of  Septem- 
ber, 1891.  It  is  drawn  up  on  reading  the  petition  of 
D.  A.  Jones,  who  appears  to  be  the  principal  share- 
holder in  the  company,  and  the  certified  copy  of  the 
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udgment.  resolution  passed  by  the  shareholders  to  wind  up  the  com- 
Osler,  pany. 

It  is  thereby  ordered,  "  that  the  voluntary  winding-up 
of  the  company  be  continued,  but  subject  to  the  super- 
vision of  the  Court,  and  any  of  the  proceedings  under  the 
voluntary  winding-up  may  be  adopted  as  the  Judge  shall 
see  fit.  And  the  contributories  and  the  liquidator  of  the 
company,  and  all  other  persons  interested,  are  to  be  at 
liberty  to  apply  to  the  Judge  at  Chambers,  as  there  may 
be  occasion." 

Clause  two  directs  that  no  proceedings  shall  be  taken 
against  the  company  without  leave  of  the  Court,  and  stays 
such  as  are  threatened  or  pending. 

Clause  three  orders  that  Jones,  the  liquidator  appointed 
by  resolution  of  the  company,  shall  furnish  security  for 
the  performance  of  his  duties  as  such  to  the  satisfaction 
of  the  clerk  of  the  Court. 

Whether  this  order  is  such  an  order  as  is  contemplated 
by  section  5  or  section  23  of  the  Act,  I  need  not  con- 
sider. So  far  as  I  can  form  an  opinion  upon  the  Act  in 
the  time  at  my  disposal,  two  courses  are  contemplated, 
and  in  a  somewhat  loose  way  provided  for,  by  it.  One  is 
a  winding  up  under  a  resolution  passed  by  the  company 
in  a  general  meeting,  section  4,  sub-section  (1) ;  or  under 
a  special  resolution,  section  4,  sub-section  (2) ;  or  under 
an  extraordinary  resolution,  sub-section  (3)  ;  and  the  other 
is  under  an  order  to  be  made  by  the  Court  under  section 
o,  on  the  application  of  a  contributory,  in  case  the  Court  is. 
of  opinion  that  it  is  just  and  equitable  that  the  company 
should  be  wound  up.  One  method  of  proceeding  is  volun- 
tary, the  other  compulsory,  and  whichever  course  is  adopted, 
the  assistance  of  the  Court  may  be  obtained  in  the  man- 
ner and  to  the  extent  mentioned  in  section  23. 

The  order  in  the  present  case,  is  not  an  order  under 
section  5. 

It  appears  that  the  liquidator  did  not  give  security  for 
the  performance  of  his  duties  as  required  by  the  order. 
He  nevertheless,  no  doubt  in  all  good  faith,  proceeded 
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in  his  efforts  to  wind  up  the  company.  His  affidavit,  on  Judgment, 
which  the  order  now  in  question  was  made,  states  that  Oslkr, 
since  his  appointment  he  has  been  making  efforts  to  effect  a  J'A* 
sale  en  bloc  of  the  assets,  and  that  in  conjunction  with  the 
inspectors  he  advertised  for  tenders  in  various  newspapers; 
that  after  giving  the  matter  every  publicity,  only  one  tender 
was  received  at  the  time  fixed  for  opening  tenders,  and  it 
did  not  cover  all  the  assets.  That  the  time  for  putting  in 
tenders  was  then  adjourned,  and  at  the  expiration  of  the 
adjourned  time,  a  tender  was  received  from  Messrs.  Barber, 
Ellis  &  Co.,  which  the  inspectors,  representing  the  unse- 
cured creditors,  approved  of,  but  which  the  liquidator,  nob 
considering  it  satisf actors7,  as  it  did  not  assume  the  pay- 
ment of  the  mortgages  on  the  premises,  rejected  on  the  31st 
of  December.  That  after  the  31st  of  December,  he  received 
another  offer  from  one  Dr.  Chaffey  of  $2,800,  for  the  whole 
of  the  assets,  agreeing  also  to  assume  the  mortgages  there- 
on, which  offer  the  liquidator,  acting  in  the  best  interests 
of  the  company,  had  accepted ;  but,  as  he  says,  "  since  I 
have,  up  to  the  present  time,  been  unable  to  furnish  satis- 
factory security  as  liquidator,  i  approved  of  the  tender 
being  accepted,  subject  to  the  sanction  of  the  County 
J udge,  the  purchase  money  to  be  paid  into  Court,  and  paid 
then  to  the  parties  entitled.  This  will  bring  about  a 
speedy  winding  up  of  the  company,  and  close  the  heavy 
daily  expense  of  carrying  it  on.  The  creditors  who,  to  all 
appearances,  alone  will  share  in  the  proceeds  of  the  sale, 
have  signified  to  me  their  willingness  to  accept  this  tender, 
and  I  have  in  myself  the  consent  of  more  than  three- 
fourths  of  a  majority  of  the  shareholders." 

This  affidavit  was  sworn  on  the  20th  of  January,  the  date 
of  the  order  complained  of. 

I  have  examined  the  Act  and  read  the  papers  before  me 
with  some  care,  and  I  have  been  unable  to  discover  under 
what  precise  authority  the  order  was  made.  If  the  liqui- 
dator had  authority  to  sell,  it  does  not  seem  that  any  order 
was  necessary  to  approve  or  sanction  the  sale.  If  he  had 
no  authority  to  sell  or  to  accept  the  tender  in  question 
9 — VOL.  XIX.  A.R. 
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Judgment*  under  the  circumstances  disclosed  upon  the  papers,  I  can- 
;Osler,  not  see  how  the  order  betters  his  position  or  gives  him 
J-A-  authority. 

Section  23  says  that  he  may  apply  to  the  Court,  (1)  to 
determine  any  question  arising  in  the  matter  of  the  wind- 
ing-up ;  or,  (2)  to  exercise  all  or  any  of  the  powers  specified 
in  the  following  seventeen  sub-sections.  The  thing  which 
the  order  purports  to  do,  is  not  one  of  those  powers,  nor 
do  I  see  how  it  can  in  any  sense  be  said  to  be  made  for  the 
purpose  of  determining  any  question  arising  in  the  matter 
of  winding  up.  The  liquidator's  power  to  dispose  of  the 
estate  is  defined  and  regulated  or  controlled  by  section 
8,  sub-section  (9)  ;  section  9,  sub-sections  (3),  (4)  and  (8) ; 
and  section  13,  which  is  confined  to  the  case  of  a  sale 
of  the  assets  to  another  company.  There  is  nothing  in 
the  Act  which  requires  the  sanction  of  the  judge  to  the  sale 
or  acceptance  of  a  tender. 

If  the  sale  is  regular  and  valid  without  the  sanction,  the 
order  is  superfluous. 

If  it  is  or  may  be  irregular,  no  order  should  be  made  to 
sanction  it,  unless  the  Act  gives  some  general  or  special 
discretionary  authority  to  do  so.  As  I  have  said,  I  find 
nothing  of  that  kind  in  the  Act. 

The  liquidator's  affidavit,  as  well  as  other  affidavits  and 
papers  before  me,  would  certainly  lead  to  the  conclusion 
that  the  sale  was  made  "  without  the  previous  sanction  of 
the  contributories  given  at  a  meeting  called  for  that  pur- 
pose ;"  and  section  9,  sub-section  3,  enacts  that  no  sale  of 
the  assets  en  bloc  shall  be  made  without  such  sanction. 
It  may  be,  and  in  all  probability  is,  a  very  good  sale,  and 
perhaps  the  best  that  can  be  made  ;  but  it  looks  as  if  the 
liquidator  had  taken  the  matter  into  his  own  hands,  and 
had  entirely  forgotten  that  he  could  no  longer  control  or 
manage  the  assets  except  as  liquidator,  and  in  the  manner 
provided  by  the  Act.  He  seems  to  have  disregarded  or 
overlooked  this  express  prohibition,  and  even  if  under  sec- 
tion 8,  sub-section  9,  he  could  in  the  absence  of  instruc- 
tion from  the  contributories,  have  received  orders  from 
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the  inspectors  to  make  such  a  sale,  his  affidavit  shows  that  Judgment, 
he  was  acting  in  opposition  also  to  his  inspectors.  Osler, 

I  have  nothing  to  do  with  determining  the  sale  to  be  JA- 
valid  or  invalid.  I  am  only  pointing  out  that  in  the  ab- 
sence of  any  authority  in  the  Act,  the  order  sanctioning  it 
was  unnecessary,  and  a  fortiori  if  there  is,  as  appears,  any 
reason  for  thinking  that  the  sale  may  be  invalid,  the  order 
ought  not  to  have  been  made.  Had  no  doubt  been  cast 
upon  the  regularity  of  the  sale,  it  might  well  be  that  the 
order  might  stand,  so  far  as  it  directs  payment  into  Court 
of  the  purchase  money,  the  liquidator  not  having  given 
security.  But  under  the  circumstances,  I  do  not  see  what 
alternative  is  open  to  me  but  to  allow  the  appeal  and 
rescind  the  order. 

Since  writing  the  foregoing,  I  have  given  the  respon- 
dent's counsel  an  opportunity  of  pointing  out,  if  he  could, 
anything  in  the  Act  wThich  would  justify  the  order,  as  the 
former  argument  proceeded  somewhat  upon  grounds  which 
did  not  cover  the  ground  on  which  I  dispose  of  the  case. 
He  has  not,  however,  succeeded  in  shewing  me  anything 
in  the  Act  which  confers  any  authority  upon  the  judge 
to  make  the  order.  I  repeat  that  I  have  nothing  to  do 
with  the  sale  which  the  liquidator  has  thought  proper  to 
make.  That  stands  upon  its  own  merits  or  demerits,  and 
I  express  no  opinion  upon  it  further  than  is  necessary  to 
show  why  the  order,  even  if  harmless,  ought  not  to  have 
been  made.  I  may  point  out  the  difference  between  sec- 
tion 9  of  our  Act,  and  section  95  of  the  Company's  Act 
of  1862,  (Imperial).  The  latter  only  enables  the  liquida- 
tor to  act  generally  in  matters  referred  to  in  the  section, 
with  the  sanction  of  the  Court,  and  thus  enables  him  to 
obtain  in  a  proper  case  the  sanction  of  the  Court  to  a  sale 
en  bloc :  Re  Oriental  Bank  Corporation,  56  L.  T.  868. 
In  our  Act,  section  9,  which  corresponds  in  a  general  way 
with  section  95,  does  not  restrain  his  action  to  those  mat- 
ters for  which  he  has  obtained  the  sanction  of  the  Court ; 
but  at  the  same  time  it  has  the  stringent  prohibition 
against  making  a  sale  en  bloc  without  the  sanction  of  the 
contributories. 
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Judgment.  Mr.  McCarthy  also  now  contends  that  an  appeal  lies 
Osler,  under  the  Act,  only  from  such  an  orcler  as  is  made  under 
JA-  section  26.  I  do  not  think  I  can  so  limit  the  language  of 
section  27,  which  enacts  that  any  party  who  is  dissatisfied 
with  any  order  or  decision  of  the  Court  in  any  proceeding 
under  the  Act,  may  appeal  therefrom,  etc. 

I  have  hesitated  somewhat  upon  the  point  whether  this 
order  could  be  said  to  be  a  final  order.  Upon  the  whole,  I 
am  of  opinion  that  it  must  be  so  regarded.  It  is  in  its  nature 
final,  and  nothing  more  remained  to  be  done  upon  or  under 
it.  It  was  obtained  for  a  single  purpose,  which  begins 
and  ends  with  itself. 

The  costs  of  the  appeal,  I  think,  considering  the  other 
and  collateral  proceedings  which  the  appellant  has  pro- 
moted or  taken,  will  be  properly  disposed  of  by  making 
no  order  in  respect  of  them. 

Appeal  allowed. 
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Ward  v.  C  ale  don. 
Algie  v.  Caledon. 

Damages — Nealigence —  License —  Third  parties  —Municipal  Corporations — 
i?.  S.  0.  (1SS7 )  ch.  184,  sec.  531. 

A  millowner  having  a  license  from  a  township  to  construct  his  mill 
dam  in  such  a  way  as  to  flood  a  part  of  the  highway  constructed  it  so 
negligently  that  it  gave  way  causing  damage  to  proprietors  below  : — 

Held,  that  the  license  to  dam  water  back  upon  the  highway  was  (except 
in  so  far  as  it  might  be  a  public  nuisance  affecting  travellers  on  the  road) 
a  lawful  thing ;  and  that  the  damage  being  caused  by  the  negligence  of 
the  millowner,  the  township  was  not  liable. 

Such  a  case  is  not  within  R.  S.  0.  (1887)  ch.  184,  sec.  531,  sub-sec.  4, 
which  gives  to  a  corporation  against  which  is  brought  an  action  to 
recover  damages  sustained  by  reason  of  any  obstruction,  etc. ,  on  a  high- 
way placed  by  any  person,  other  than  a  servant  or  agent  of  the  corpora- 
tion, the  right  to  claim  relief  over  against  such  person. 

Judgment  of  MacMahon,  J. ,  at  the  trial,  reversed. 

This  was  an  appeal  by  the  defendants,  the  township,  Statement, 
and  b}^  the  McLellands,  who  had  been  brought  in  by  the 
township  as  third  parties,  from  the  judgment  of  MacMahon", 
J.,  at  the  trial  of  the  two  actions  which  were  tried  together- 

The  plaintiffs  Ward  and  Algie  were  millowners  on  the 
river  Credit,  and  above  their  mills  stood  a  mill  and  dam  be- 
longing to  parties  named  McLelland,  whose  dam  crossed  the 
river  Credit  in  the  line  of  a  concession  road  of  the  township 
of  Caledon,  the  river  at  that  point  running  nearly  at  right 
angles  to  the  concession  road.  In  1863,  one  John  Clark  was 
the  owner  of  the  McLelland  mill  privilege,  and  in  that  year 
the  township  of  Caledon  passed  a  by-law  to  make  further 
provision  for  allowing  Clark  the  privilege  of  building  the 
breastwork  of  a  dam  at  this  point.  The  by-law  granted 
to  Clark  the  privilege  of  erecting  and  keeping  the  breast- 
work of  a  dam  where  the  river  Credit  crosses  the  road,  for 
the  term  of  forty  years  from  January,  1864,  on  the  terms 
that  Clark  was  to  build  a  good  and  substantial  bridge  on 
the  breastwork,  of  stated  dimensions,  with  a  proper  railing 
on  each  side,  and  Clark  and  his  heirs  and  assigns  were  to 
keep  the  bridge  in  repair  during  the  forty  years,  and  the 
council  agreed  to  give  to  Clark  the  sum  of  $80  to  assist 
him  in  building  the  bridge. 
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Statement.  it  was  alleged  that  after  the  McLellands  had  become 
the  owners  of  the  mill  privilege,  they  obtained  from  the 
township  of  Caledon  leave  to  continue  the  use  of  the 
highway  for  the  purposes  of  the  dam,  and  to  raise  the 
dam  so  as  to  make  it  capable  of  holding  a  larger  supply 
of  water  than  had  been  confined  by  it.  It  was  shewn  that 
the  pond  at  the  McLellands'  dam  extended  into  the  highway 
allowance  about  forty  feet,  the  roadway  over  the  weir  and 
bridge  being  that  distance  from  the  limit  of  the  allowance. 

On  the  13th  of  November,  1889,  a  portion  of  the  dam 
under  the  bridge  broke  away,  and  the  accumulated  waters^ 
escaping  from  the  pond,  carried  away  the  plaintiff  Ward's 
dam  below,  and  damaged  the  plaintiff  Algie's  property 
below  that  again.  The  McLellands'  dam  was  shewn  to 
have  been  negligently  constructed,  and  the  plaintiffs  now 
claimed  damages  against  the  corporation  of  the  township  of 
Caledon  on  the  ground  that,  having  granted  a  license  to- 
store  water  on  the  highway,  they  were  responsible  for  the 
damage  caused  by  the  negligent  manner  in  which  it  was 
stored. 

The  township  caused  the  McLellands  to  be  added  as 
third  parties  defendants  under  R.  S.  O.  (1887),  ch.  184,  sec 
531,  sub-sec.  4. 

The  action  was  tried  at  the  Orange ville  Spring  Assizes  o£ 
1890,  before  MacMahon,  J.,  who  gave  judgment  in  favour 
of  the  plaintiffs,  and  ordered  a  reference  to  enquire  and 
report  as  to  damages,  and  gave  the  township  judgment  over 
against  the  third  parties  for  the  damages  and  costs. 

The  defendants,  the  township,  and  the  McLellands,  ap- 
pealed from  this  judgment,  and  the  appeal  came  on  to  be 
heard  before  this  Court  [Hagarty,  C.  J.  O.,  Burton,. 
Osler,  and  Maclennan,  JJ.A.]  on  the  21st,  22nd,  and 
23rd  of  September,  1891. 

Mowat,  A.  G.,  Robinson,  Q.  C,  and  Langton,  Q.  C, 
for  the  appellants,  the  township.  The  only  duty  imposed 
upon  the  township  in  connection  with  the  road  allowance 
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was  the  duty  of  providing  for  the  needs  of  the  travelling  Argument, 
public  by  means  of  a  proper  road  and  bridge.  This  they 
have  provided,  and  the  accident  was  not  due  to  neglect  of 
any  duty  imposed  on  the  township.  The  mere  fact  of 
ownership  would  not  render  an  owner  of  land  liable  for  a 
nuisance  on  the  land  created  by  a  third  person  during  the 
occupancy  of  it  by  such  third  person :  Chauntler  v.  Rob- 
inson, 4  Exch.  163 ;  Regina  v.  Osier,  32  U.  C.  R.  331.  The 
permission  given  by  the  township  at  most  amounted  only 
to  a  license  to  build  a  breastwork  of  a  dam  which  was  to 
form  a  highway  and  a  bridge ;  the  weir  was  to  be  built  by 
the  licensee,  and  under  his  exclusive  control,  and  it  and 
any  water  confined  on  the  road  allowance  were  for  his  sole 
benefit,  and  not  for  any  municipal  use.  The  license  was 
for  a  lawful  act,  and  not  a  nuisance,  and  the  licensee  was 
to  have  control  of  the  weir:  White  v.  Jameson,  L.  R.  18 
Eq.  303  ;  Laugher  v.  Pointer,  5  B.  &  C.  547;  Rich  v.  Bas- 
terfield,  4  C.  B.  783,  at  p.  801 ;  Cheetham  v.  Hampson,  4 
T.  R.  318.  The  damage  arose  entirely  from  the  insuffi- 
ciency of  the  waste- weir :  Beven  on  Negligence,  p.  298. 
The  licensing  of  something  which,  if  not  properly  managed, 
will  produce  damage,  does  not  render  the  corporation  lia- 
ble: Little  v.  Madison,  49  Wis.  605;  Susquehanna  v.  Sim- 
mons, 112  Pa.  St.  384.  We  also  refer  to  Bishop  v.  Bedford 
Charity,  29  L.  J.  Q.  B.  53 ;  Price  v.  Cataraqui  bridge  Co., 
35  U.  C.  R.  314;  Pretty  v.  Bickmore,  L.  R.  8  C.  P.  401  ; 
Nelson  v.  Liverpool,  2  C.  P.  D.  311  ;  Russell  v.  Shenton,  3 
Q.  B.  449  ;  Winterbottom  v.  Wright,  10  M.  &  W.  109.  As 
to  rights  of  third  parties :  Dillon  on  Municipal  Corpora- 
tions, sec.  970 ;  Anthony  v.  Adams,  1  Met.  284 ;  Lazarus 
v.  Toronto,  19  U.  C.  R.  1,  at  pp.  13,  14. 

Moss,  Q.  C,  Meyers,  Q.  C,  and  W.  L.  Walsh,  for  the  res- 
pondents. The  corporation  authorized  the  construction  of 
this  dam  and  waste-weir,  it  is  therefore  liable  independently 
of  the  question  of  negligence :  Fletcher  v.  Rylands,  L.  R.  3 
H.  L.  330;  Bower  v.  Peate,  1  Q.  B.  D.  321 ;  Percival  v. 
Hughes,  9  Q.  B.  D.  441;  8  App.  Cas.  443;  White  v.  Jameson, 
L.  R.  18  Eq.  303;  Bailey  v.  New  York,  3  Hill  531 ;  2  Denio 
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Argument.  (N.  Y.)  433;  Wegenast  v.  Ernst,  8  C.  P.  456.  The  corpora- 
tion is  liable  as  grantors  of  a  license  ,to  the  McLellands  to 
do  the  act  complained  of :  Addison  on  Torts,  6th  ed.,  374  ; 
Laugher  v.  Pointer,  5  B.  &  C.  547.  The  corporation  having 
expressly  authorized  or  ratified  the  act  of  bringing  the 
water  on  the  highway  is  in  a  different  position  from  a  land- 
lord where  the  nuisance  is  committed  by  a  tenant  after  the 
tenancy  is  created,  and  without  the  landlord's  sanction  : 
Todd  v.  Flight,  9  0.  B.  N.  S.  377 ;  Rosewell  v.  Prior,  2 
Salk  459 ;  The  King  v.  Pedly,  1  A.  &  E.  822 ;  Rich  v.  Bas- 
terfield,  9  L.  T.  77  and  356  ;  Addison  on  Torts,  5th  ed.,  pp. 
343-5. 

Peeve,  Q.  C,  for  the  McLellands.  Section  531  of  the 
Municipal  Act,  under  which  the  township  claims  to  be 
entitled  to  recover  over  against  these  defendants,  is  not 
intended  to  apply  to  such  a  case  as  this,  but  only  to  cases 
where  the  corporation  is  liable  to  damages  resulting  from 
a  highway  being  out  of  repair,  and  where  the  want  of 
repair  is  the  result  of  the  act  of  a  third  party.  Here  it  is 
not  a  question  of  the  non-repair  of  a  highway. 

Robinson,  Q.  C,  in  reply. 

January  8th,  1892.    Hagarty,  C.  J.  0.  :— 

The  only  evidence  of  the  action  of  this  township  muni- 
cipality on  which  it  is  claimed  that  they  are  liable,  must 
be  the  by-law  of  1863. 

Beyond  the  granting  of  a  small  sum  of  $30  for  the 
repair  or  levelling  of  a  portion  of  the  public  road  leading 
to  the  bridge,  and  quite  unconnected  with  the  previous 
arrangement,  we  have  no  evidence  whatever  of  action  on 
the  part  of  the  municipality. 

My  learned  brothers  have  fully  pointed  out  the  effect 
and  extent  of  what  the  council  affected  to  grant  in  this 
by-law. 

I  think  we  must  not  extend  the  meaning  of  the  words 
used  in  the  by-law  by  any  evidence  of  alleged  knowledge 
by  the  council  of  the  purposes  to  which  Clark  was  intend- 
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tog  to  apply  the  breastwork  of  a  dam.    Especially  in  Judgment, 
municipal  matters  are  we  bound  to  look  to  the  written  Hagarty, 
proof  of  the  council's  action,  and  to  it  alone.     Here  the 
attempt  is  to  bind  the  council  and  ratepayers  of  Caledon 
to  a  heavy  liability  on  action  taken  some  twenty-five 
years  ago  by  the  then  council. 

Except  by  reference  to  oral  evidence  as  to  understand- 
ings between  individuals,  we  know  nothing  of  what  the 
council  authorized  except  what  the  by-law  expresses. 
There  was  to  be  a  breastwork  or  dam  on  which  the  bridge 
would  be  built.  It  cannot  be  inferred  from  the  words  used 
that  the  by-law  authorized  anything  more,  or  necessarily 
implied  a  right  to  raise  the  water  of  the  stream  to  any 
height  that  might  cause  injury  or  danger  to  others.  But 
the  larger  objection  must  be,  that  for  any  injury  resulting 
to  others  by  the  raising  or  holding  back  the  water,  and  its 
sudden  escape  in  unusual  force  and  violence,  the  right  to 
recover  must  be  against  the  persons  so  raising,  holding 
back  the  water,  and  thus  letting  it  escape. 

The  learned  trial  Judge  expressly  finds  negligence  lead- 
ing to  the  damages  on  the  part  of  the  occupiers  of  the  mill, 
and  defects  in  construction,  etc.,  etc. 

I  think  it  impossible  to  hold  the  original  licensors  re- 
sponsible for  any  such  defects  in  construction,  or  negligence 
in  the  management  of  a  mill  dam,  even  if  the  license 
granted  had  specially  allowed  the  damming  of  the  stream 
and  the  creation  of  the  pond.  But  for  defective  work  or 
want  of  proper  repair  or  negligent  management  of  the 
escape  of  the  water,  no  damage  need  have  happened  to  the 
plaintiffs. 


Burton,  J.  A. : — 

The  facts  fully  appear  in  the  judgment  of  the  learned 
Judge  who  tried  the  case  without  a  jury. 

There  seems  to  be  some  difference  of  opinion  as  to  the 
meaning  of  the  term  "  breastwork  of  a  dam  "  as  used  in  the 
by-law — the  one  side  contending  that  the  power  or  license 
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Judgment,    to  construct  a  waste- weir  included  the  power  to  extend 
Burton,    the  dam  by  bracket  boards,  which  they  say  was  what  was 
J. A.      intended  by  the  term ;  the  other  side  that  it  meant  the 
wooden  erection  on  each  side  of  the  waste-weir  and  flume, 
at  the  extreme  end  on  each  side  of  the  earth  works,  and 
between  them  and  the  water. 

The  only  evidence  I  can  find  on  the  subject  sustains  the 
latter  view,  and  the  language  in  reference  to  the  bridge 
which  the  licensee  was  to  build  seems  to  confirm  it,  and 
the  by-law  seems  to  have  been  very  carefully  framed  so  as- 
to  make  it,  on  its  face  at  all  events,  free  from  objection, 
which  possibly  it  might  have  been  open  to,  had  it  ex- 
pressly licensed  the  building  of  a  waste-weir  on  the 
Government  allowance,  which  was  simply  under  their 
control  for  the  purpose  of  a  highway.  In  my  view  of  the 
case  it  is  not  very  material  which  construction  is  adopted. 

Now  it  is  quite  clear  that  the  municipality  in  the  exer- 
cise of  its  corporate  powers  over  the  highway  had  the- 
right  to  raise  it  to  its  present  height  for  its  legitimate 
purposes  as  a  highway,  and  to  erect  the  bridge  across  the 
stream  in  the  manner  in  which  it  has  been  constructed ; 
and  if  so,  that  they  have  power  to  allow  others  to  do  the 
same  work  although  they  would  of  course  be  responsible 
to  the  travelling  public  for  any  injury  owing  to  any  defect 
in  it  as  a  highway  ;  but  nothing  of  that  kind  is  complained 
of.  They  might  also,  if  so  disposed,  have  raised  it  in  the- 
same  way  to  the  full  width  of  the  Government  allowance, 
but  they  were  not  bound  to  do  so. 

I  refer  to  this  because  it  is  said  that  the  township  is 
liable  in  consequence  o  a  portion  of  the  road  allowance, 
which  they  might  have  raised  but  did  not,  being  now 
covered  with  water  and  forming  part  of  McLelland's  pond 
to  the  extent  of  some  forty  feet  towards  the  east,  and  to 
which  I  shall  have  again  to  refer  when  I  come  to  deal  with 
the  doctrine  of  Fletcher  v.  Rylands,  L.  R.  3  H.  L.  330,  as 
applied  to  this  case. 

McLelland  had  an  undoubted  right  to  erect  a  milldam 
across  the  stream  on  his  own  land  immediately  to  the  south, 
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of  the  allowance  for  road  in  question,  and  the  water  then  Judgment, 
after  escaping  over  the  waste-weir  would  have  crossed  Burton 
over  the  allowance  for  road,  the  continuity  of  the  highway  J-A- 
being  preserved  by  a  bridge  in  the  same  way  as  at  present. 
The  erection  of  such  a  dam  would  have  been  perfectly 
legal,  and  the  pond  thereby  created  could  not  have  been 
treated  as  a  nuisance  ;  does  it  become  of  a  different  char- 
acter because  it  overflows  a  portion  of  the  road  allowance? 
I  mean,  in  other  words,  the  consequences  to  these  plaintiffs 
would  have  been  the  same  whether  the  McLellands  had 
erected  a  dam  upon  their  own  lands,  or  had  availed  them- 
selves of  an  embankment  used  by  the  township  as  a  high- 
way. 

If  the  embankment  had  been  made  of  the  full  width  of 
the  road  allowance  I  do  not  see  how  any  consent  or  license 
from  the  municipality  would  have  been  necessary — the 
McLellands  would  have  had  a  right  to  use  their  own  land 
as  they  thought  proper ;  and  if  any  license  in  this  case  is 
to  be  inferred,  it  seems  to  me  to  amount  to  nothing  more 
than  this — we  do  not  object  to  your  using  our  road  as  a 
dam,  but  you  will  flood  the  Government  allowance  at  your 
own  risk. 

I  have  a  very  strong  impression  that  the  parties  who 
framed  the  by-law  had  that  state  of  things  in  their  minds. 
They  said  in  effect,  so  far  as  we  are  concerned  we  raise 
no  objection  to  your  putting  up  your  w7eir  under  the  bridge  ; 
it  does  no  harm  to  any  one,  does  not  interfere  wTith  the 
use  of  the  highway,  but  we  will  not  undertake  to  make  to 
you  any  grant,  as  there  may  be  some  doubt  as  to  our 
power,  but  we  raise  no  objection.  But  assuming  it  to 
amount  to  a  license,  does  that  make  the  municipality 
responsible  for  the  manner  in  which  the  weir  is  con- 
structed, or  for  its  being  allowed  to  get  into  disrepair  ?  I 
should  require  strong  authority  for  such  a  proposition,  and, 
with  great  respect  for  the  opinion  of  the  learned  Judge,  I 
do  not  think  the  cases  he  refers  to  sustain  it. 

I  do  not  at  all  question  the  cases,  where  it  has  been  held 
that  where  the  occupier  of  land  grants  a  license  to  another 
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Judgment,  to  do  certain  acts  on  the  land  by  which  a  nuisance  is 
Burton,  created,  he  is  liable.  White  v.  Jameson,  L.  R.  18  Eq. 
JA-  303,  is  a  case  of  that  description.  The  case  of  Laugher 
v.  Pointer,  5  B.  &  C.  547,  is  referred  to  in  that  judg- 
ment, and  the  principle  stated  by  Mr.  Justice  Littledale 
is,  that  when  a  man  is  in  possession  of  fixed  property 
lie  must  take  care  that  his  property  is  so  used  and  managed 
that  other  persons  are  not  injured.  But  if  the  premises 
are  let  to  a  tenant,  unless  they  are  let  with  a  nuisance 
upon  them,  the  landlord  is  not  liable  for  anything  done  by 
the  tenant  unless  expressly  authorized,  or  in  the  nature  of 
a  nuisance  which  he  permitted.  But  in  no  case  can  the 
landlord  be  made  liable  for  the  negligence  of  his  tenant, 
and  the  principle  must  be  the  same  in  the  case  of  a  person 
in  possession  under  a  license.  But  the  erection  of  this 
weir  was  not,  and  never  has  been  complained  of  as  a  nui- 
sance, nor  do  I  think  the  case  comes  within  the  decision  in 
Whalley  v.  The  Lancashire  and  Yorkshire  R.  W.  Co.,  13 
Q.  B.  D.  131.  It  is  more  like  the  case  of  West  Cumber- 
land Lron  and  Steel  Co.  v.  Kenyon,  11  Ch.  D.  782,  where 
the  Court  of  Appeal  decided  at  p.  787,  that  the  defen- 
dant had  a  right  to  say :  "  What  is  it  to  you  what  I  have 
been  doing  on  my  own  land  ?  The  same  quantity  of 
water  leaves  my  land,  and  leaves  my  land  through  pre- 
cisely the  same  aperture,  and  gets  into  your  field  exactly 
the  same  way  as  it  did  before." 

So  here  it  might  be  said : — "  What  right  have  you  to  com- 
plain because  this  weir  has  been  erected  upon  our  land  ? 
(assuming  for  this  purpose  that  it  was  their  land) ;  if  it 
had  been  erected  a  few  feet  higher  up  the  stream  on  Mc- 
Lelland's  land  the  same  consequences  would  have  followed, 
but  it  would  have  been  because,  as  the  learned  Judge  has 
found,  there  was  negligence  in  the  construction  which 
would  have  been  the  sole  cause  of  the  injury,  whether  it 
was  on  his  own  land  or  ours." 

The  law  laid  down  by  Gray,  C.  J.,  in  Hill  v.  Boston,  122 
Mass.  344,  is  in  accordance  with  a  long  series  of  decisions 
in  our  own  Courts  that  a  municipality  is  liable  for  all 
torts  causing  a  direct  injury  to  the  property  of  another. 
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That  was,  as  I  understand,  the  rule  of  decision  in  such  Judgment, 
cases  as  Brown  v.  Samia,  11  U.  C.  R.  87,  and  Perdue  v. 
Chinguaeousy,  25  U.  C.  R.  61,  and  I  think  it  immaterial      J. A. 
in  such  a  case  whether  the  act  was  intra  or  ultra  vires. 

If  the  case  can  be  treated  as  coming  within  the  principle  of 
the  decision  in  Fletcher  v.  Rylands,  L.  R.  3  H,  L.  330,  it  fol- 
lows that  all  the  millowners  in  this  country  who  have  erect- 
ed milldams  across  streams  for  the  purpose  of  collecting  the 
water  in  sufficient  quantities  for  the  proper  working  of  their 
mills,  are  liable  in  damages  to  the  owners  of  propert}7  below 
them  on  the  stream  for  the  breaking  away  of  their  dam, 
although  guilty  of  no  negligence.    This  is  a  very  startling- 
proposition,  although  I  am  not  prepared  to  say  that  it  may 
not  be  law.    I  suppose  it  cannot  now  be  questioned  that  if 
any  person  had  suffered  under  similar  circumstances  to 
those  which  were  in  evidence  in  Fletcher  v.  Rylands,  by 
the  McLellands  collecting  this  larger  quantity  of  water  for 
their  own  purposes,  he  could  have  maintained  an  action 
against  them  without  proof  of  negligence ;  the  damage  in 
such  case  would  be  caused  directly  by  the  water  being 
brought  there,  and,  although  unintentionally,  poured  into 
their  property  ;  but  the  facts  of  this  case  are  very  different. 
The  millowner  has  a  right  by  law  to  erect  a  dam,  and,  as 
I  have  always  understood  the  law,  he  is  bound  to  use  care 
in  its  construction  proportioned  to  the  extent  of  the  injury 
likely  to  result  to  third  persons,  provided  it  should  prove 
insufficient.    In  Lapham  v.  Curtis,  5  Vt.  371,  where  the 
dam  had  raised  a  body  of  water  about  a  mile  in  length, 
and  varying  in  width  from  a  few  rods  to  half-a-mile,  and 
the  dam  gave  way  when  there  had  been  no  unusual  fall  of 
rain,  the  Court  held  that  the  maxim  sic  utere  applied, 
and  to  comply  with  this  requisition  of  the  common  law  it 
was  the  duty  of  the  defendant  to  have  used  ordinary  care 
and  diligence  in  making  repairs  to  the  dam,  or  in  drawing 
off  the  water  from  his  pond  to  prevent  injuries  to  the 
plaintiff's  furnace.    If  the  defendant  did  not  use  this  care 
and  diligence  he  was  guilty  of  negligence  and  liable  for 
consequential  damages,  but  he  was  not  liable  for  inevitable 
accident. 
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Judgment.  That  has  always,  I  think,  been  considered  the  law  in 
Burton,  this  Province  previous  to  the  decision  in  Fletcher  v. 
J-A-  Rylands.  The  right  to  use  streams  in  this  way  has  been 
expressly  recognized  by  the  Legislature,  and  is  undoubtedly 
the  law  in  some  of  the  States  of  the  Union.  It  is  unneces- 
sary to  express  any  opinion  in  this  case  because  although 
the  millowner  may  be  liable  the  municipality  even  if  a 
license  were  established  would  not  be  liable  for  his  negli- 
gence. 

On  these  grounds  I  think  that  the  plaintiffs  have  failed 
to  make  out  a  case  against  the  municipality,  and  the 
appeal  should,  in  my  judgment,  be  allowed. 

Osler,  J.  A. : — 

The  plaintiffs  were  possessed  of  certain  mill  sites,  mill 
dams,  and  mills  on  one  of  the  branches  of  the  river  Credit. 
The  defendants  Joseph  McLelland  and  Chester  McLel- 
land,  were  owners  of  another  mill  site  higher  up  the  river, 
which  they  utilized  by  means  of  a  dam  built  across  the 
river  where  the  latter  crosses  the  highway  between  the 
fourth  and  fifth  concessions,  west  of  Hurontario  street,  in 
the  township  of  Caledon.  Their  dam  is  built  in  the  line 
of  the  highway,  about  forty  feet  from  the  west  side  there- 
of, on  which  side  the  lands  of  the  McLellands  lie.  A  part, 
therefore,  of  the  highway  is  necessarily  covered  by  a  pond 
caused  by  the  dam. 

On  the  13th  of  November,  1889,  the  waters  in  the  Mc- 
Lellands' pond  escaped  therefrom  in  such  quantities  that 
many  dams  lower  down  the  river,  including  those  of  the 
two  plaintiffs,  were  unable  to  retain  or  resist  them,  and 
they  were  thereby  carried  away  and  destroyed  ;  and  the 
plaintiffs'  mills  and  other  property  were  greatly  damaged. 

The  learned  Judge,  by  whom  the  actions  were  tried 
without  a  jury,  in  effect  found  that  the  waste- weir  in  the 
McLellands'  dam,  through  which  the  waters  had  escaped, 
had  been  negligently  constructed,  and  had  in  consequence 
thereof  broken  and  given  way,  being  unable  to  resist  the 
pressure  of  the  waters  in  the  pond. 
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The  actions,  however,  were  not  brought  against  the  Judgment. 
McLellands,  but  against  the  township  of  Caledon  and  Oslek, 
substantially  on  the  ground  that  they  had  authorized  and  J-A- 
permitted  the  McLellands  and  their  predecessors  in  the 
ownership  of  the  mill  site,  to  erect  the  dam  on  the  high- 
way, and  to  use  a  portion  of  the  latter  as  part  of  their 
reservoir  or  pond  ;  that  they  had  no  power  to  do  this,  and 
that  by  doing  it,  and  in  thus  causing  and  permitting  a 
dangerous  body  of  water  to  accumulate  in  the  highway, 
they  had  become  answerable  for  the  damage  caused  by  the 
defective  and  ne^lio-ent  construction  of  the  dam.  This 
view  of  the  case  was  adopted  by  the  learned  trial  Judge, 
and  from  his  judgment,  the  defendants,  the  township  of 
Caledon,  now  appeal.    I  lay  aside  for  the  present  the  case 
of  the  other  defendants,  the  McLellands. 

The  facts  bearing  on  the  township's  connection  with  the 
dam,  may  be  very  briefly  stated. 

They  begin  with  a  by-law  passed  by  the  council  on  the 
26th  of  December,  1863,  entituled  "By-law  to  repeal  by-law 
145  "  (the  purport  of  which  was  not  further  disclosed),  "  and 
to  make  further  provision  for  allowing  John  Clark  the 
privilege  of  building  the  breastwork  of  a  dam  opposite 
lot  24,  on  the  4th  line  west  of  Caledon." 

Clark  was  one  of  the  defendants'  predecessors  in  title  to 
the  mill  site.  The  by-law  recites  that  Clark  had  applied 
to  the  council  for  liberty  to  erect  or  build  the  breastwork 
of  a  dam  opposite  lot  24,  in  the  4th  line  west,  where  the 
river  Credit  crosses  the  road  ;  that  Clark  for  himself,  his 
heirs  and  assigns,  had  agreed  to  build  a  good  and  sub- 
stantial bridge  on  the  said  breastwork,  to  be  sixteen  feet 
in  width,  and  at  least  fourteen  feet  in  height  from  the 
channel  or  bed  of  the  river,  with  proper  railing  on  each 
side ;  that  he,  his  heirs  and  assigns  had  agreed  to  keep  the 
bridge  in  good  repair,  and  to  rebuild  'the  same  when 
necessary  at  his  or  their  expense  for  forty  years  from  the 
1st  of  January,  1864,  if  the  council  would  grant  him  the 
privilege  of  keeping  the  breastwork  of  a  dam  at  the  place 
named  for  that  time;  and  would  also  contribute  $80  to 
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Judgment,  assist  in  building  the  bridge,  and  that  it  was  desirable  and 
Osler,     expedient  to  grant  such  request. 

J,A-  The  by-law  then  enacts  that  Clark,  his  heirs  and  assigns 

be  granted  the  privilege  of  erecting,  building,  and  keeping 
the  breastwork  of  a  dam  at  the  place  named  for  the  term 
of  forty  years  from  the  1st  January,  1864,  upon  the  terms 
and  conditions  mentioned  in  the  preamble :  And  that  if  at 
any  time  during  the  term,  he,  his  heirs  or  assigns  should 
make  default  in  any  of  the  conditions  and  stipulations  in 
the  by-law,  the  privilege  thereby  granted  was  to  cease, 

Clark  appears  to  have  erected  the  dam  very  soon  after 
the  passing  of  the  by-law,  and  there  it  has  remained  until 
the  present  time.  It  was  constructed  with  a  waste-weir 
and  flume,  breastworks  of  cedar  and  stone  being  extended 
on  each  side  as  far  as  was  necessary.  The  waste-weir  was 
a  little  more  than  fourteen  feet  in  width,  and  across  it,, 
though  not  as  part  of  it,  the  bridge  was  constructed,  on 
each  side  of  which,  and  of  the  embankment  of  the  dam,, 
the  railing  required  by  the  by-law  was  placed.  The  bridge 
and  embankment  or  breastworks  thus  formed  part  of  the 
travelled  road  along  the  front  of  the  millpond. 

In  1886,  the  defendants  the  McLellands  became  the 
owners  of  the  mill  site,  though  not  by  deed  immediately 
from  Clark.  Whether  in  the  deed  to  Clark's  immediate 
vendee  or  in  any  of  the  subsequent  deeds  down  to  that  to  the 
defendants  there  is  any  reference  to  the  dam  or  the  rights 
and  obligations  mentioned  in  the  by-law,  does  not  appear. 
In  1887,  the  council  ordered  that  $30  should  be  expended 
in  repairs  to  the  hill  leading  down  to  the  dam,  in  doing 
which  the  earth  removed  from  the  hill  in  cutting  it  down 
was  placed  on  the  dam  ;  but  no  reference  is  made  to  the 
dam  or  bridge  in  the  minutes  of  the  council. 

These  repairs  were  performed  by  the  McLellands  who 
at  the  same  time  repaired  and  made  some  alterations  in 
the  construction  of  the  waste- weir.  There  are,  I  think, 
no  other  facts  which  need  be  noticed  as  bearing  on  the 
liability  of  the  township. 

It  was  stoutly  contended  on  the  argument,  and  the  point 
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is  taken  in  the  third  reason  of  appeal,  that  the  by-law  Judgment. 

conferred  no  authority  upon  Clark  to  build  a  dam ;  that  it  oslkr„ 

only  authorized  him  to  build  certain  embankments  from 

one  to  the  other  of  which  the  bridge  was  to  be  built ;  and 

that  the  erection  of  the  waste-weir,  and  the  damming  back 

of  the  water,  were  not  included  in  the  permission  actually 

in  terms  given  by  the  by-law,  but  that  these  were  acts 

done  by  Clark  without  any  express  authority  from  the 

council  for  which,  and  for  any  injuries  resulting  therefrom* 

the  council  would  not,  under  any  circumstances,  be  liable. 

The  council,  it  was  said,  might  themselves  have  built  the 

embankment  on  part  of  the  road,  and  made  the  bridge 

over  the  intervening  space,  and  they  conferred  no  other 

rights  upon  Clark. 

This  construction  of  the  by-law,  however,  seems  to  me,, 
with  all  respect,  more  ingenious  than  tenable. 

The  kind  of  clam  which  was  to  be  built,  was  not  de- 
fined, nor  the  manner  in  which  the  water  was  to  pass  into 
the  stream  below  the  dam.  It  might  be  allowed  to  do  so  by 
means  of  a  waste-weir  or  by  any  other  feasible  arrange- 
ment, such  for  example,  as  that  adopted  by  the  plaintiff 
Algie. 

The  breastwork  might  have  been  constructed  as  a  single 
entire  work  across  the  whole  space  necessary  to  be  filled, 
in  order  to  make  such  a  dam  as  would  raise  the  water  to 
the  level  of  Clark's  own  land  ;  and  it  is  impossible  to  say 
that,  because  Clark  constructed  the  breastwork  in  two 
parts  with  a  space  between  them,  in  which  he  placed  the 
waste-weir,  the  by-law  is  to  receive .  the  illusory  con- 
struction the  defendants  contend  for,  and  to  be  read  as  if 
the  council  never  intended  to  confer  the  right  to  dam  back 
or  confine  the  water  of  the  river  at  all.  The  bridge  was 
to  be  built  on  the  breastwork.  It  was  built  on  it  and  over 
the  space  in  the  breastwork  occupied  by  the  weir,  and  the 
breastwork  forms,  as  railed  in,  part  of  the  travelled  road. 
But  if  Clark  had  built  a  tight  cut  stone  dam  from  one  end 
to  the  other,  allowing  the  water  to  find  its  way  over  the 
top  any  where  it  could  do  so,  could  it  be  argued  that  he 
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Judgment.  was  exceeding  the  authority  conferred  by  the  by-law  ?  In 
Osler,  my  opinion  it  could  not.  The  bridge  in  that  case  might 
J- A-      have  been  longer,  but  I  think  that  is  all  that  can  be  said. 

In  this  state  of  things  the  question  arises,  what  obliga- 
tions the  defendants  have  incurred  towards  those  persons 
in  the  position  of  the  plaintiffs  and  others  whose  premises 
are  situate  below  the  dam  in  question,  and  who  sustain 
Injury  in  consequence  of  its  giving  way. 

If  Clark  had  constructed  the  dam  for  the  purposes  of  his 
mill  on  the  extreme  limit  of  his  own  land,  and  immediately 
adjoining  the  highway,  he  would,  of  course,  have  done 
nothing  but  what  he  had  a  legal  right  to  do.  "The  water 
which  every  riparian  proprietor  is  entitled  to,  consists  of 
the  difference  of  level  between  the  surface  water  where, 
in  its  natural  state,  it  first  touches  his  land,  and  the  sur- 
face where  the  stream  leaves  his  land  :"  Dickson  v.  Bum- 
ham,  14  Gr.  594.  And  that  the  landowner  has  the  right 
to  use  the  water  of  a  running  stream  passing  through  his 
land  by  damming  it  back  to  that  extent,  so  long  as  the 
rights  of  other  proprietors  above  or  below  him  are  not 
interfered  with,  cannot  be  denied :  Commissioners  of 
French  Hoeh  v.  Hugo,  10  App.  Cas.  336;  Shearman  and 
Bedfield  on  Negligence,  4th  ed.,  sec.  730. 

If  he  thus  stores  water  on  his  own  land,  and  uses  all 
reasonable  means  to  keep  it  safely  there,  then,  as  the  Court 
of  Appeal  held  in  Nichols  v.  Marsland,  2  Exch.  D.  1,  he 
is  not  liable  for  damages  effected  by  an  escape  of  the  water 
if  the  escape  be  caused  by  the  act  of  God  or  vis  major,  e.  g.f 
by  an  extraordinary  rainfall  which  could  not  reasonably 
have  been  anticipated,  although  if  it  had  been  anticipated 
the  effect  might  have  been  prevented.  See  also  Angell  on 
Water-courses,  6th  ed.,  sec.  336  ;  Shearman  and  Redfield 
on  Negligence,  4th  ed.,  sec.  732;  Lapham  v.  Curtis,  5 
Yt.  371. 

Whether  the  user  of  land  for  the  purpose  of  storing 
thereon  the  water  of  a  running  stream  passing  through  it 
for  the  use  of  a  mill  may  not  be  regarded  as  a  natural 
user  of  the  land,  and  an  exercise  of  his  ordinary  rights  by 
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the  millowner,  whose  liability  therefore  should  be  held  to  Judgment, 
be  of  an  even  more  restricted  character,  and  dependent  Osler, 
not  upon  act  of  God  or  vis  major,  but  upon  negligence 
only,  I  need  not  consider  ;  for,  on  the    assumption  on 
which  this  case  is  to  be  disposed  of,  there  was  negligence 
in  the  construction  of  the  dam. 

The  construction  of  the  dam  and  the  storing  of  the  water 
on  Clark's  own  land  would  therefore  have  been  lawful, 
though  the  danger  to  the  plaintiffs  in  the  events  that 
have  happened  would  have  been  precisely  the  same.  The 
making  or  keeping  a  millpond  or  reservoir  is  not  a  wrong- 
ful act  in  itself.  The  wrongful  act  is  the  negligence  in 
consequence  of  which  the  waters  are  caused  or  allowed  to 
escape  and  do  damage. 

Instead  of  making  the  dam  on  his  own  land,  Clark  made 
it,  and  made  it  with  the  permission  of  the  defendant  cor- 
poration, on  the  public  highway,  on  their  land  or  land 
which  is  under  their  jurisdiction  or  control;  and  so,  it  is 
said,  they  must  be  answerable  for  his  negligence  or  the 
negligence  of  the  McLellands  who  have  made  or  kept  it 
up  under  the  original  authority,  an  allegation  the  accuracy 
of  which  T  will  for  the  purpose  of  the  case  assume. 

The  ground  on  which  this  liability  is  asserted  seems  to 
be  that  the  construction  of  the  dam  and  the  storing  of  the 
water  on  the  highway  was  a  nuisance,  and  that  the  corpo- 
ration having  thus  authorized  or  permitted  a  nuisance  to 
be  placed  upon  the  highway,  are  of  necessity  responsible. 

It  may  be  conceded  that  the  consequence  of  the  con- 
struction of  the  dam  was  the  creation  of  a  nuisance  in  the 
highway  by  partially  flooding  it  with  the  water  confined 
by  the  dam.  But  that  is  not  the  nuisance  of  which  the 
plaintiff  complains ;  the  water  on  the  highway  so  long  as 
it  remained  there,  was  no  injury  to  him,  neither  was  the 
dam.  At  most  it  was  a  public  nuisance,  which  caused  him 
no  injury  or  damage  beyond  what  he  might  sustain  in 
•common  with  the  rest  of  the  lieges  from  being  unable  to 
use  the  flooded  part  of  the  road.  The  corporation  or 
person  maintaining  the  dam  might  have  been  liable  to  an 
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ulgment-   indictment,  but  not  to  a  civil  action  at  the  suit  of  the 
Osler,     plaintiff  as  regards  interference  with  the  highway,  nor 
would  the  plaintiff'  have  had  any  right  to  destroy  the  dam 
and  let  out  the  water,  his  convenient  use  of  the  highway 
not  being  in  fact  obstructed  by  it.    In  the  Mayor  of  Lon- 
don v.  Charlton,  7  Q.  B.  339,  where  property  was  placed 
in  the  channel  of  a  public  navigable  river,  so  as  to  create  a 
public  nuisance,  it  was  held  that  a  person  navigating  the 
river  was  not  justified  in  running  his  vessel  against  it  if 
he  had  room  to  pass  without  so  doing ;  for  an  individual 
cannot  abate  a  nuisance  if  he  is  not  otherwise  injured  by 
it  than  as  one  of  the  public,  and  therefore  the  fact  that 
such  property  was  a  nuisance  was  no  excuse  for  running 
upon  it  negligently:  Dimes  v.  Pctley,  15  Q.  B.  276;  Hop- 
kins v.  Crombie,  4  N.  H.  520  ;  Harroiver  v.  Eitson,  37  Barb. 
301 ;  Burnham  v.  Hotchkiss,  14  Conn.  311 ;  Lallande  v. 
The  Steamboat  G.  D.  Jr.,  1  Newberry's  Adm.  501. 

If  then  the  mere  construction  of  the  dam  and  the  con- 
sequent flooding  of  the  highway  gave  the  plaintiff  no  cause 
of  action  by  reason  of  acts  which,  quoad  the  highway,  caused 
him  no  damage,  the  case  resolves  itself  into  this,  namely  : 
whether  the  defendants  have  allowed  their  property  to  be 
used  or  managed  so  as  to  cause  injury  to  another ;  and  it 
would  seem  to  follow-  that  this  action  is  not  maintainable 
against  them  without  proof  that  the  defective  or  negligent, 
method  in  which  the  dam  was  constructed  or  maintained 
was  authorized  by  or  known  to  them,  since  it  was  such 
defect  or  negligence  alone  which  proximately  caused  the 
damage.     The  plaintiffs  have  proved  only  that  the  corpo- 
ration defendants  authorized  or  permitted  Clark  or  their 
co-defendants   to  construct    a  dam  on  their  property,, 
namely,  on  the  highway,  which  as  regards  the  highway, 
may  have  been  or  may  have  created  a  public  nuisance,  but 
which  unless  negligently  or  defectively  constructed,  would 
not,  as  the  natural  or  necessary  consequence  of  its  exis- 
tence have  caused  any  private  nuisance,  damage,  or  injury 
to  any  one.    The  highway  being  in  the  legal  possession 
and  under  the  control  of  the  corporation,  it  may  well  be 
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that  an  action  would  have  lain  against  them  if  they  had  Judgment, 
authorized  the  dam  to  be  constructed  in  a  defective  or  negli-  Osler, 
<rent  manner,  or  had  allowed  it  to  be  maintained  in  such  a  J,A~ 
condition  after  notice  of  the  defect.    That,  however,  is  not 
this  case,  which,  I  think,  under  the  circumstances,  must  be 
regarded  just  as  if  the  dam  had  been  erected  by  the  license 
or  permission  of  a  third  party  on  his  own  land,  without 
regard  to  the  fact  that  the  principal  defendants  are  a 
municipal  corporation,  and  that  the  dam  was  erected  on 
the  highway. 

What  was  done  was  the  act  of  the  McLellands  in 
negligently  doing  an  act  which,  had  it  been  done  in  the 
only  way  in  which  it  was  authorized  to  be  done,  would 
have  caused  the  plaintiff  no  damage,  and  of  which  he 
could  not  have  complained. 

I  refer  to  Rich  v.  Basterfielcl,  4  C.  B.  783  ;  Harris  v. 
James,  45  L.  J.  Q.  B.  545 ;  Todd  v.  Flight,  9  C.  B.  N.  S. 
377 ;  Saxby  v.  Manchester  and  Sheffield  R.  W.  Co.,  L.  R.  4 
€.  P.  198 ;  Box  v.  Jubb,  4  Exch.  D.  76  ;  Morris  Canal  and 
Banking  Co.  v.  Ryerson,  3  Dutcher  457  ;  Cromelin  v.  Coxe 
&  Co.,  30  Ala.  318  ;  Pollock  on  Torts,  2nd  ed.,  349,  350, 
371,  372. 

The  case  of  White  v.  Jameson,  L.  K  18  Eq.  303,  cited 
and  relied  upon  in  the  Court  below,  is  distinguishable. 
There  the  act  which  the  defendants  had  licensed  a  third 
person  to  do  upon  his  property,  of  which  he  was  in  posses- 
sion, was  the  very  act  which  caused  the  nuisance  and 
injury,  just  as  in  Harris  v.  James,  45  L.  J.  Q.  B.  545,  there 
was  a  demise  for  the  express  purpose  of  burning  lime,  the 
natural  result  of  which  wras  to  cause  a  nuisance  to  the 
plaintiff.  Here  the  wrongful  act  was  the  defective  con- 
struction of  the  dam  which  was  not  authorized  by  the 
defendants,  and  but  for  which  the  injury  in  question 
would  not  have  happened.  Therefore,  I  think  the  corpora- 
tion are  not  liable,  and  that  the  judgment  against  them 
must  be  reversed. 

Then  as  to  the  other  defendants.  The  plaintiffs  have 
not  sued  them  or  stated  any  case  or  claim  against  them. 
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Judgment.    They  have  been  brought  into  the  action  and  retained 
Osler,     there  solely  by  and  at  the  instance  and  for  the  benefit  of 
J-A-       the  corporation  who  contend  that  they  have  a  right  to 
indemnity  from  them  in  case  they  should  themselves  be 
made  liable,  and  they  have  obtained  per  incuriam,  and 
without  argument  as  was  stated  by  counsel,  a  judgment 
to  recover  from  the  defendants  so  made  parties  by  them 
the  amount  of  the  damages  to  be  ascertained  on  the 
reference  which  was  directed  against  themselves.  The 
dismissal  of  the  action  against  the  corporation  of  course- 
involves  under  those  circumstances  its  dismissal  also- 
against  the  parties  so  brought  in  by  them  ;  but  in  consider- 
ing how  the  costs  of  these  parties  should  be  disposed  of,  it  is 
proper  to  point  out  that  sec.  531,  sub-sec.  4,  of  the  Municipal 
Act,R.  S.  0.(1887)  ch.  184,upon  which  the  corporation  relied 
as  a  justification  for  the  course  they  pursued,  does  not  war- 
rant it.    That  section  provides  that  the  corporation  shall  be 
civilly  responsible  for  any  damages  sustained  by  them  by 
reason  of  any  default  on  their  part  in  keeping  the  roads 
of  the  municipality  in  repair  ;  and  sub-sec.  4,  as  it  stood 
when  this  action  was  brought,  enacts  that  in  case  an  action 
is  brought  against  the  corporation  to  recover  damages 
sustained  by  reason  of  any  obstruction,  excavation  or 
opening  on  a  public  highway  placed,  made,  left  or  main- 
tained by  any  person  other  than  a  servant  or  agent  of  the 
corporation,  the  latter  shall  have  a  remedy  over  against 
such  person  for  the  damages  which  may  be  recovered 
against  them  in  the  action,  provided  such  other  person  is 
or  shall  be  made  a  party  to  the  action,  which  may  be  done 
at  the  instance  of  the  corporation.    It  is  manifest  that  the 
present  action  is  not  such  an  action  as  is  mentioned  in  the 
section,  which  relates  only  to  injuries  caused  by  the  non- 
repair of,  or  by  obstructions,  etc.,   on  highways,  and 
therefore  that   the  corporation  were  in  error  in  pro- 
curing the  McLellands  to  be  made  parties  to  it.  It 
would  not  be  reasonable  or  just  to  inflict  upon  the  unsuc- 
cessful plaintiffs  the  consequences  of  that  error ;  and  there- 
fore in  my  opinion  the  proper  order  to  make  is  that  the 
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McLellands  should  be  discharged  from  the  action,  and  Judgment, 
that  their  costs  of  the  action  and  of  the  appeal  should  be  Maclennan, 
borne  and  paid  by  their  co-defendants,  the  corporation.  J'A' 

Maclennan,  J.  A. : — 

A  riparian  proprietor  has  the  right  to  dam  the  stream 
for  the  purpose  of  a  mill,  provided  he  do  not  thereby 
interfere  with  the  rights  of  other  proprietors,  either  above 
or  below  him:  Miner  v.  Gilmour,  12  Moo.  P.  C.  131; 
Commissioners  of  French  Hoek  v.  Hugo,  10  App.  Cns. 
33G.  And  he  may  not  detain  the  water  unreasonably,  or 
let  it  off  in  unusual  quantities  to  the  annoyance  of  his 
neighbour :  3  Kent's  Com.  12th  ed.,  441 ;  Embrey  v.  Oiven, 
6  Exch.  369. 

Therefore,  John  Clark  had  a  right  to  dam  this  stream 
for  the  purpose  of  his  mill,  as  against  the  plaintiffs,  so 
lono-  as  he  did  not  divert  the  water,  or  detain  it  unreason- 
ably  or  discharge  it  in  unusual  quantities  to  their  pre- 
judice. He  was  bound  to  make  and  keep,  and  manage  his 
dam,  so  that  apart  from  vis  major,  or  mischievous  or 
malicious  injury  by  strangers  without  his  knowledge  or 
consent,  or  other  causes  beyond  his  control,  the  plaintiffs 
were  not  injured ;  Fletcher  v.  Rylands,  L.  R.  3  H.  L.  330 ; 
Nichols  v.  Marsland,  2  Exch.  D.  1 ;  Whalley  v.  Lancashire 
&  Yorkshire  R.  W.  Co.,  13  Q.  B.  D.  131. 

In  constructing  and  maintaining  a  dam  upon  the  stream, 
therefore,  he  was  in  no  sense  committing  or  maintaining  a 
nuisance,  but  exercising  an  ordinary  right  of  property,  of 
which  no  one  could  complain.  This  would  clearly  have 
been  his  legal  position  if  he  had  constructed  his  dam  and 
his  mill  pond  on  his  own  land.  I  know  of  no  principle  on 
which  his  rights  or  liabilities,  as  between  him  and  the 
plaintiffs,  would  be  different,  if  his  title  to  the  land  on 
which  he  made  his  dam  were  defective,  or  if  he  were  a  mere 
squatter.  His  title  is  a  question  between  him  and  the 
true  owner  alone,  with  which  third  persons  have  nothing 
to  do.    Nor  am  I  able  to  see  that  it  would  make  any 
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Judgment,  difference  that,  either  by  mistake  or  design,  he  built  his 
Maclennan,  dam  upon  a  road  allowance.  The  Crown,  as  owner  of  the 
J. A.  freehold,  might  object,  and  require  its  removal,  or  the 
township,  as  the  local  authority  having  the  control  of 
the  allowance,  as  a  highway,  in  the  interests  of  the  public, 
might  equally  object ;  but  in  the  absence  of  interference 
by  either  the  Crown  or  the  municipality  it  does  not  appear 
to  me  that  there  is  any  ground  on  which  the  plaintiffs  could 
object  or  complain.  If  this  dam  was  a  nuisance,  it  was  so 
merely  as  an  interference  with  a  highway,  and  was  not  a 
private  but  a  public  nuisance,  and  could  only  be  abated  by 
indictment  or  information  at  the  suit  of  the  Attorney- 
General. 

It  is  clear  that  a  private  person  who  is  only  injured  as 
one  of  the  public  cannot  himself  abate  a  nuisance  any 
more  than  he  can  bring  an  action  :  Mayor  of  Colchester  v. 
Brooke,  7  Q.  B.  339 ;  Dimes  v.  Petley,  15  Q.  B.  276 ;  Bate- 
man  v.  Black,  18  Q.  B.  870 ;  and  there  being  no  suggestion 
that  the  dam  interferes  in  any  way  with  the  use  of  the 
highway  for  public  travel,  the  plaintiffs  themselves  could 
not  pull  it  down  or  remove  it. 

In  my  judgment,  therefore,  this  appeal  is  to  be  deter- 
mined exactly  as  if  the  defendants  had  been  any  ordinary 
corporation  or  person,  and  as  if  the  allowance  had  been 
an  ordinary  freehold. 

It  was  contended  before  us  that  the  dam  had  been  re- 
paired and  raised  by  the  defendants  in  the  year  1887,  and 
that  their  doing  so  tended  to  establish  their  liability,  but 
the  learned  Judge  has  not  found  the  fact  as  contended  for 
by  the  plaintiffs,  and  I  do  not  think  the  evidence  supports 
the  contention.  There  is  evidence,  certainly,  of  repairs 
done  to  the  bridge  by  the  defendants,  but  none,  I  think,  of 
repairs  to  the  dam  as  such,  and  the  liability  of  the  defen- 
dants if  any,  must,  in  my  opinion,  depend  upon  the  by-law 
of  the  26th  of  December,  1863. 

This  by-law  enacted  that  John  Clark  should  be  granted 
the  privilege  of  erecting,  building,  and  keeping  the  breast- 
work of  a  dam,  on  the  allowance,  where  the  river  Credit 


XIX.] 


WARD  V.  CALEDON. 


89 


crosses  it,  for  forty  years,  on  the  terms  that  he  should  build  Judgment. 

a  o-ood  and  substantial  bridge  on  the  breastwork,  of  certain  Maclennan, 

width  and  height,  with  railing  on  each  side  and  perfectly  JA- 

safe  for  public  travel;  and  he  and  his  heirs  and  assigns 

were  to  keep  the  bridge  in  good  repair,  and  to  rebuild  the 

same  when  necessary,  for  forty  years.    The  township  was 

also  to  pay  Clark  $80  to  assist  in  building  the  bridge,  and 

it  was  also  provided  that,  in  case  of  any  default  by  Clark, 

the  privilege  granted  to  him  should  cease,  as  if  the  by-law 

had  never  been  passed. 

It  is  not  suggested  that  any  deed  was  executed  by  the 
corporation,  or  by  Clark,  to  carry  this  by-law  into  effect. 
But  a  dam  and  bridge  were  built,  and  the  money  was  paid 
by  the  council,  soon  after  the  date  of  the  by-law.  and 
doubtless  all  in  pursuance  of  it,  and  I  shall  therefore  con- 
sider the  case  as  if  a  deed  had  been  executed  between  the 
parties  in  terms  of  the  by-law. 

I  do  not  think  it  makes  any  difference  whether  this 
instrument  is  to  be  regarded  as  a  lease  or  as  a  mere  license  ; 
it  was  an  authorization  of  certain  acts  to  be  done  on  the 
defendants'  land,  or  on  the  land  over  which  they  had  or 
assumed  to  have  authority  and  control ;  and  the  question 
is  whether  it  was  an  authorization  of  the  acts  of  which 
the  plaintiffs  complain. 

It  is  necessary,  therefore,  to  consider  just  what  the  by- 
law did  authorize.  It  was  to  erect  and  keep  on  the  allow- 
ance the  breastwork  of  a  dam.  Now  there  is  no  particular 
description  of  the  intended  breastwork.  Clark  might 
have  built  it  in  various  ways.  He  might  have  made  it 
solid  and  of  a  uniform  height  all  the  way  across  the  stream, 
so  that  the  water  should  flow  over  its  crest  in  a  sheet  from 
side  to  side.  He  might  have  built  it  with  several  piers 
and  abutments,  and  gates  between  ;  or  he  might  do  it  as 
he  did,  with  two  embankments,  extending  one  from  each 
shore,  with  an  interval  between,  through  which  alone  the 
water  was  intended  to  pass,  and  over  which  the  bridge  was  to 
be  constructed.  So  also  he  might  have  covered  the  allowance 
to  its  full  width  with  the  embankment,  so  that  no  part  of  his 
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Judgment.  m\\\  p0nd  should  be  upon  it,  and  so  that  the  gate  or  weir 
Maclennan,  for  the  passage  of  the  water  might  be  close  to  his  own  land. 

He  was  not  limited  either  as  to  the  height  of  the  breast- 
work. But  whatever  plan  of  breastwork  he  adopted,  and 
to  whatever  height  he  raised  it,  he  was  to  build  a  good 
and  substantial  bridge  upon  the  breastwork,  of  a  certain 
width  and  height  above  the  channel,  or  bed  of  the  river, 
with  proper  railing  on  each  side.  He  was  left  entirely- 
free  as  to  the  breastwork,  but  not  as  to  the  bridge.  The 
latter  was  to  be  of  denned  width  and  height ;  was  to  be 
railed  ;  was  to  be  good  and  substantial  and  perfectly  safe  for 
public  travel.  Its  length  is  not  denned.  That  would  have  to 
depend  on  the  plan  of  the  breastwork.  It  appears  to 
me  that  in  whatever  way  the  whole  structure  was  built, 
and  whatever  structural  connection  there  might  be 
between  the  dam  or  breastwork  and  the  bridge,  the  two 
things  were  distinct.  The  defendants  were  not  concerned 
in  the  dam  as  such,  nor  whether  it  was  made  or  kept  high 
or  low,  or  strong  or  otherwise,  or  was  used  at  all  as  a  dam 
so  long  as  the  bridge  was  maintained  ;  that  was  Clark's 
concern  exclusively,  with  which  the  defendants  had  no- 
thing to  do.  They  never  had  or  assumed  any  charge  or 
control  over  it,  and  he  was  in  no  sense  their  servant  or 
agent  in  continuing  or  maintaining  it.  He  was  building, 
the  bridge  for  the  corporation,  but  he  was  building  the 
dam  not  for  the  corporation  but  for  himself  ;  as  regards 
the  bridge  he  was  a  mere  contractor,  but  as  regards  the 
dam  he  was  doing  an  independent  work  for  his  own  use 
and  benefit. 

I  think  these  considerations  are  conclusive  of  this 
appeal.  What  was  proved  is  that  the  dam  built  by  Clark 
stood  till  1887,  at  which  time  the  mill  and  mill  privilege 
and  mill  dam  had  passed  away  from  Clark,  into  the  posses- 
sion of  the  McLellands.  In  that  year  the  McLellands 
rebuilt  that  part  of  the  dam  between  the  embankments 
containing  the  flume  and  waste-gate,  and  it  seems  to  have 
been  built  of  inferior  materials  and  of  insufficient  strength. 
The  result  was  that  on  the  14th  of  November,  1889,  that 
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part  gave  way  and  the  flood  did  the  damage  to  the  plain-  Judgment, 
tiffs  which  is  complained  of.  Maclennan, 

Now  whose  fault  was  that  ?  How  can  it  be  said  to  be  J  A- 
the  fault  of  the  defendants  ?  The  damming  of  the  water 
and  filling  the  millpond  were  lawful  acts.  If  it  is  admit- 
ted that  the  defendants  authorized  Clark,  not  as  a  master 
authorizing  a  servant,  or  a  principal  authorizing  an  agent, 
but  as  owners  of  land  authorizing  a  stranger  to  do  a  law- 
ful act  upon  the  land  for  his  own  use  and  benefit,  it 
follows,  as  I  think,  with  great  deference,  as  the  result  of 
the  authorities,  that  the  municipality  is  not  liable,  but  they 
alone  who  did  the  acts  in  such  a  manner  as  to  cause  dam- 
age. The  dam  might  have  been  made  strong  and  safe,  and 
the  persons  who  constructed  it  were  bound  to  make  it  so. 
The  cause  of  action  is  not  the  making  of  a  dam  or  the 
raising  of  the  water ;  these  were  lawful  acts  ;  but  it  was 
letting  the  water  go  down  in  a  flood,  and  that  was  something 
which  the  township  never  authorized. 

With  great  deference,  I  think  the  cases  relied  upon  in  the 
judgment  are  quite  distinguishable.  White  v.  Jameson,  L. 
R.  18  Eq.  303,  was  the  case  of  a  license  to  burn  bricks,  the 
necessary  effect  of  which  is  the  generation  of  noxious  gases. 
But  of  the  numerous  cases  to  which  we  were  referred,  I  do 
not  think  the  law  governing  this  case,  is  better  expressed 
in  any  than  it  is  in  a  later  case  than  White  v.  Jameson. 
I  refer  to  Harris  v.  James,  35  L.  T.  N.  S.  240,  in  which 
the  principal  judgment  was  delivered  by  Lord  Blackburn, 
who  took  part  in  the  decision  of  Fletcher  v.  Rylands,  L. 
R.  1  Exch.  265,  some  years  before  in  the  Exchequer  Court, 
and  whose  judgment  in  the  Harris  v.  James  case  is  quoted 
with  approval  in  the  House  of  Lords,  by  Lord  Cairns, 
in  Rylands  v.  Fletcher,  L.  R.  3  H.  L.  339-40.  It  was 
the  case  of  a  field  full  of  limestone,  which  was  let  by 
the  owner  to  a  tenant,  for  the  purpose  of  being  used  as  a 
lime  quarry ;  and  it  was  held  that  the  landlord  was  liable 
for  the  smoke  and  vapours,  which  were  the  natural  and 
necessary  result  of  the  workings,  but  not  for  what  was 
negligently  and  improperly  done.     In  the  course  of  his 
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judgment,  judgment,  Lord  Blackburn  uses  the  following  language  : 
Maclennan,  "  Where  one  person  authorizes  and  requests  a  person  to  do 
J-A-  certain  things,  he  is  liable  for  any  consequences  that  arise 
therefrom.  If  the  authority  is  given  in  a  lease,  the  person 
who  gives  that  authority,  is  no  less  liable  on  that  account. 
I  do  not  think  the  lessor  can  be  said  to  require  every  thing 
the  occupier  may  do  ;  for  example,  if  a  man  demises  land 
on  an  agricultural  lease,  and  requires  that  it  should  be 
cultivated  in  the  best  manner  possible,  and  the  tenant 
exercising  his  discretion,  brings  on  to  the  farm  a  quantity 
of  odoriferous  manure,  so  as  to  create  a  nuisance  to  the 
neighbourhood,  I  do  not  think  in  a  case  of  that  kind  that 
the  landlord  would  be  liable,  because  I  do  not  think,  that 
he  could  be  said,  in  any  way,  to  request  or  authorize  what 
had  been  done.  So  too  in  the  case  of  a  lease  of  building 
land,  the  lessee  might  so  build  as  to  obstruct  a  neighbour's 
lights  ;  but  the  lessor  would  not  be  liable,  for  although  he 
may  have  enabled  the  lessee  so  to  build,  he  did  not  request 
him  to  do  it.  But  in  the  case  before  us,  the  lime  field  was 
let  for  the  very  purpose  of  burning  lime.  No  doubt  for 
any  mischief  arising  from  a  careless  or  negligent  use  of 
the  field,  the  landlord  would  not  be  liable  ;  but  for  any 
mischief  that  arises  from  the  natural  and  necessary  result 
of  what  the  landlord  authorized  and  required,  or  even 
authorized  and  did  not  require,  I  think  the  landlord  must 
be  held  liable." 

In  the  present  case,  the  township  gave  permission  for  a 
lawful  act  to  be  done,  which  could  and  ought  to  have  been 
done  without  injury  to  any  one.  The  persons  so  autho- 
rized did  the  act  in  such  a  way  as  to  injure  the  plaintiffs. 
I  think  the  principle  established  by  the  cases,  and  which 
is  illustrated  by  the  one  from  which  I  have  quoted,  is  that 
in  such  a  case,  and  in  the  absence  of  such  a  relation  be- 
tween the  parties  as  makes  the  act  an  act  done  either  by, 
or  for  the  benefit  of,  the  person  giving  the  authority,  the 
latter  is  not  liable  for  the  injury. 

As  I  have  pointed  out,  the  injurious  act  in  the  present 
case  was  permitting  the  water  to  descend  upon  the  plain- 
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tiffs  in  a  flood.    It  was  caused  by  the  defective  maimer  in  Judgment 
which  the  gate  was  constructed  ;  it  was  not  made  of  suffi-  Maclenna 
cient  strength  ;  but  it  might  have  been  caused  deliberately  J,A- 
and  intentionally  by  the  mill  men  opening  the  gates  for 
repairs,  without  sufficiently  considering  the  consequences 
to  the  people  below.    The  mill  men  would  be  liable  in 
either  case,  and  for  the  same  reason  ;  but  I  think  the  town- 
ship would  no  more  be  liable  in  the  one  case  than  in  the 
other. 

Thus  far  I  have  considered  the  case  as  if  the  defective 
dam  had  been  built  by  Clark,  who  was  the  person  to  whom 
the  authority  was  given  by  the  by-law.  If  there  is  difficulty 
in  holding  the  defendants  liable  for  the  injurious  acts  of 
Clark,  that  difficulty  is  still  greater  when  it  is  sought  to 
hold  them  responsible  for  the  acts  of  the  McLellands. 
This  difficulty  seems  to  have  been  felt  by  the  pleader,  who 
thought  it  necessary,  in  his  statement  of  claim,  to  allege 
that  the  McLellands  applied  to  the  council,  and  for  valu- 
able consideration  obtained  their  leave  to  continue  the  use 
of  the  highway  for  a  dam,  and  to  put  it  in  a  better  state 
than  before  for  holding  water  ;  and  that  with  such  per- 
mission, and  by  and  with  the  aid  of  the  defendants  they 
did  so.    This  allegation,  however,  was  not  proved. 

For  these  reasons,  I  am  of  opinion,  with  great  respect, 
that  the  appeal  should  be  allowed,  and  that  the  action 
should  be  dismissed  with  costs. 

As  to  the  cross-appeal  of  the  defendants,  the  McLellands, 
who  were  made  parties  at  the  instance  of  the  township  in 
order  toclaim  a  remedy  over  against  them  under  section  531, 
sub-sec.  4,  of  the  Municipal  Act,  R.  S.  0.  (1887),  ch.  184,  I 
think  Mr.  Reeve's  contention  must  be  upheld,  that  this 
case  is  not  within  that  sub-section,  and  that  the  township 
could  have  had  no  remedy  over  against  them.  I  think, 
therefore,  the  cross-appeal  should  be  allowed,  and  that  the 
issue  raised  between  the  McLellands  and  the  township 
should  be  found  in  favour  of  the  former  with  costs. 


Appeal  allowed  with  costs. 
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OSLER  ET  AL.  V.  MUTER. 

Execution — Exemptions — Insurance  Moneys — Receiver — R.  S.  0.  ch.  64. 

A  judgment  creditor  cannot  obtain  by  a  receiving  order  money  payable  to 
his  debtor  in  respect  of  insurance  upon  exempted  chattels.  The  money 
takes  the  place  of  the  chattels  and  is  subject  to  the  same  protection. 

Statement.  This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  the  County  Court  of  Wentworth  and  came  on  to  be 
heard  before  this  Court  [Hagarty,  C.  J.  0.,  Burton,  and 
Maclennan,  J  J.  A.]  on  the  22nd  of  January,  1892. 

W.  G.  McBrayne,  for  the  appellants. 
W.  Bell,  for  the  respondent. 

March  1st,  1892.  The  judgment  of  the  Court,  in  which 
the  facts  appear,  was  delivered  by 

Hagarty,  C.  J.  0. : — 

The  point  for  decision  may  be  thus  briefly  stated : 

The  defendant  had  his  furniture,  etc.,  insured.  All  the 
personal  property  was  exempt  from  seizure  in  execution. 
It  was  destroyed  by  fire  and  the  loss  was  adjusted.  The 
company  had  the  right  to  replace  the  articles  destroyed 
and  the  defendant  wished  them  to  replace  the  goods  but 
they  elected  to  pay  the  loss  at  an  agreed  sum. 

The  plaintiffs  had  an  execution  against  the  defendant  and 
through  a  receiver  attempted  to  seize  the  money  not  yet 
paid  over  by  the  company.  On  a  special  case  the  learned 
County  Court  Judge  decided  that  such  money,  representing 
the  destroyed  exempted  chattels,  was  protected  from  exe- 
cution and  the  plaintiffs  appeal. 

The  point  is  peculiar  and  apparently  without  any  ex- 
press authority  in  our  Courts. 

The  learned  Judge  refers  to  some  American  cases  which 
bear  out  his  view. 

On  the  whole  I  am  of  opinion  that  we  should  not  inter- 
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fere  with  his  decision,  it  being,  as  it  seems  to  me,  in  accord-  Judgment 
ance  with  the  spirit  of  the  legislation  on  this  question  of  Hagarty 
exemption.  C.J.O. 

It  is  considered  right  that  this  description  of  property 
should  be  left  to  a  debtor  for  the  support  of  himself  and  his 
family  and  to  be  free  from  the  claims  of  creditors. 

If  he  die,  they  remain  exempt  with  his  widow  or  family 
and  they  are  free  also  if  he  become  an  absconding  debtor. 
He  remains,  however,  liable  to  have  exempted  articles 
seized  for  a  debt  contracted  for  their  purchase. 

When  he  insures  such  goods  he  obtains  an  indemnity  if 
destroyed  by  fire,  and  it  appears  to  be  but  reasonable  that 
such  indemnity  when  recovered  shall  stand  in  the  place  of 
the  exempted  goods,  to  enable  him  to  replace  the  articles 
properly  protected  by  the  statute. 

Here,  if  the  company  had  exercised  their  right  to  re- 
place these  goods,  the  exemption  would  at  once  apply.  If 
the  indemnity  money,  secured  by  the  thrift  of  the  debtor, 
-can  be  intercepted  by  execution,  the  whole  object  of  in- 
demnity to  the  debtor  under  the  statute  and  his  care  in 
securing  such  indemnity  are  lost. 

Section  3  of  "  The  Execution  Act  "  throws  some  light  on 
the  intention  of  the  Legislature.  It  provides  that  a  debtor 
may,  in  lieu  of  his  exempted  goods,  elect  to  receive  the  pro- 
ceeds of  an  execution  sale  thereof  up  to  $100,  which  the  offi- 
cer selling  shall  pay  to  the  debtor  in  satisfaction  of  his  right 
to  redemption, and  the  money  so  paid  to  him  shall  be  exempt 
from  attachment  or  seizure  at  the  instance  of  a  creditor. 

We  may  assume  here  that  this  money  will  stand  with 
the  debtor  as  the  value  of  the  goods  destroyed,  most  prob- 
ably to  be  devoted  to  the  replacement  of  such  necessary 
articles.  We  are  not  concerned  with  any  possible  diver- 
sion of  it  for  other  purposes.  It  is  sufficient  to  hold  that  the 
plaintiffs'  seizure  of  it  under  their  execution  cannot  suc- 
ceed and  the  appeal  must  be  dismissed.* 

Appeal  dismissed  with  costs. 
*  See  Temperance  Ins.  Co.  v.  Coombe,  28  C.  L.  J.  88  :  Rep. 
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BRITTON  ET  AL.  V.  MlLSOM  ET  AL. 

Bills  of  exchange  and  promissory  notes — Presentment — Notice  of  dishonour — 

Waiver. 

A  statement  by  the  endorser  of  a  dishonoured  note  to  the  holder  that  he 
would  see  the  maker  about  it,  and  his  subsequent  statement  that  he  had 
seen  the  maker  who  promised  to  pay  as  soon  as  he  could,  with  a  request 
not  to  "crowd  the  note"  are  not  in  themselves  sufficient  evidence  of 
waiver  of  notice  of  dishonour. 

What  is  sufficient  evidence  of  such  waiver  discussed. 

Statement.        This  was  an  appeal  from  the  first  Division  Court  of 
Middlesex,  and  came  on  to  be  heard  before  Osler,  J.  A.,  in 
Chambers,  on  the  7th  of  February,  1892. 
The  facts  are  stated  in  the  judgment. 

Ar.  W.  Rowell,  for  the  appellant. 
T.  H.  Purdom,  for  the  respondents. 

February  13th,  1892.    Osler,  J.  A.  :— 

The  action  is  brought  on  a  promissory  note  by  the  holders 
against  the  maker  and  endorser.  The  latter  denies  present- 
ment and  notice  of  dishonour.  On  the  trial  the  plaintiffs  had 
judgment,  and  a  new  trial  was  refused.  The  endorser 
appeals.  The  evidence  as  taken  down  by  the  Judge  and 
returned  with  the  papers  is  extremely  meagre.  The  plain- 
tiffs are  the  executors  of  Britton,  the  endorsee  of  the  note, 
who  died  very  shortly  after  it  became  due.  Calcutt,  one 
of  the  plaintiffs,  said,  that  on  the  10th  of  January,  1891,  he 
saw  Poole  (I  suppose  about  the  note),  that  Poole  said  he 
would  see  Milsoin.  Next  Wednesday  he  said  he  had  seen 
Milsom,  and  he  (that  is  Milsom)  said  he  would  pay  as  soon 
as  he  could,  and  requested  that  we  would  not  crowd  the 
note.  Poole  said  that  the  first  he  knew  of  the  note  not 
being  paid  was  the  1st  of  March;  that  it  was  then  Calcutt 
spoke  to  him  about  it ;  that  he  did  not  promise  to  pay  it  : 
that  in  September  (?  1891)  they  wanted  me  to  see  Milsom; 
did  not  promise  Mrs.  Britton  to  pay.  I  might  have  told 
them  to  wait  seeing  I  went  to  Milsom's  at  their  request. 
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There  is  no  doubt  a  clear  contradiction  between  Poole  Judgment, 
and  Calcutt  as  to  the  date  of  the  interview  at  which  Poole  Osler, 
said  he  would  see,  or  had  seen  Milsom.    In  any  case  it  was  JA* 
a  considerable  time,  a  month  or  three  months,  after  the 
note  fell  due.    But  if  the  fullest  credence  and  effect  is 
given  to  Calcutt's  evidence  it  amounts  to  no  more  than 
that  the  endorser  said  he  would  see  the  maker  about  pay- 
ing the  note ;  that  he  did  see  him,  and  then  reported  to 
the  holder  that  the  maker  said  he  would  pay  as  soon  as  he 
could,  adding  a  request,  whether  speaking  for  Milsom,  or 
for  Milsom  and  himself,  does  not  appear,  that  the  holders 
would  not  "  crowd  "  the  note.    I  cannot  gather  from  this 
either  a  promise  by  the  endorsee  to  pay  the  note,  or  evi- 
dence of  waiver  of  notice,  or  an  admission  that  notice  had 
been  duty  given. 

In  Story  on  Bills,  sec.  320,  there  is  a  passage  which  has 
been  approved  of  in  more  than  one  English  authority. 

"  In  general,  it  may  be  stated  that  a  party,  who  is  once 
discharged,  by  want  of  notice,  *  *  is  always  discharged, 
and  he  cannot  be  made  again  liable  unless  by  his  own 
voluntary  act.  But  *  *  he  may  waive  his  right  to  take 
the  exception,  and  confirm  his  original  obligation.  If  he 
makes  such  a  waiver,  in  ignorance  of  the  facts,  he  will  not 
be  bound  thereby.  *  *  Indeed  a  promise,  by  the  party 
entitled  to  notice,  to  pay  the  bill,  is  deemed  a  full  and  com- 
plete waiver  of  the  want  of  due  notice.  *  *  But,  then 
in  all  cases  of  this  sort  [that  is  of  waiver]  the  promise 
must  be  unequivocal,  and  amount  to  an  admission  of  the 
right  of  the  holder  ;  or  the  act  done  must  be  of  a  nature 
clearly  importing  a  like  admission  of  his  right.  If  it  be 
defective  in  either  respect,  *  *  the  holder  has  no  right 
to  insist  upon  it  as  a  waiver." 

In  Woods  v.  Dean,  3  B.  &  S.  101,  Cockburn,  C.  J.,  . 
arguendo,  said :  "  An  admission  of  liability  is  evidence  of  a 
waiver  of  the  right  to  notice  ;"  and  in  giving  judgment, 
Blackburn,  J.,  after  referring  to  Story  on  Bills,  sec.  320,  said: 
"  Where  a  promise  to  pay  is  made  by  an  endorser  of  a  bill 
with  full  knowledge  of  the  facts,  and  he  is  aware  that  he 
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Judgment.  has  had  n0  notice  of  dishonour,  that  is  equivalent  to  agree- 
Osler,     ing  that  he  will  not  take  advantage  of  the  want  of  notice ; 
J.  A.      -n  0tner  Words,  is  a  waiver  of  the  right  to  notice.    I  take 
this  to  be  established  law,  subject  to  the  qualification  in 
the  text  books,  viz.,  that  a  promise  to  pay  after  the  bill 
has  been  dishonoured,  is  not  conclusive  evidence  of  waiver." 

In  that  case  there  was  an  express  promise  to  pay  after 
the  bill  had  become  due.  So  also  in  Cordery  v.  Colvin,  14 
C.  B.  N.  S.  374.  The  defendant  subsequently  to  the  bill 
becoming  due  "  made  repeated  promises  to  pay  the  amount 
when  he  should  be  able."  Byles,  J. — "  A  promise  to  pay  is 
an  acknowledgment  of  liability.  Here,  the  subsequent 
promise  was  either  evidence  of  the  fact  of  notice  having 
been  received,  or  that  it  had  been  waived." 

In  Kilby  v.  Rochussen,  18  C.  B.  N.  S.  357,  no  formal 
notice  of  dishonour  of  the  bill  had  been  sent  to  the  defen- 
dant, but  shortly  after  the  bill  had  become  due,  and  had 
been  dishonoured,  the  plaintiff  saw  the  defendant  and  told 
him  that  Wright,  the  acceptor,  was  unable  to  pay  it,  to 
which  the  defendant  replied,  "  I  think  he  is  ;  I  suppose  I 
must."  This  was  held  to  amount  to  an  unqualified  promise 
to  pay.  Willes,  J.,  said,  p.  358  :  "  The  result  of  the  authorities 
upon  the  subject  seems  to  be,  that  a  promise  to  pay  the 
bill  is  an  absolute  waiver  of  notice  of  dishonour,  and  gives 
the  go  by  to  the  question  whether  notice  has  or  has  not 
been  given." 

Such  a  promise,  as  stated  in  the  leading  text  book  on 
the  subject,  entirely  dispenses  with  proof  of  presentment 
or  notice,  and  throws  upon  the  defendant  the  double  bur- 
den of  proving  laches,  e.  g.,  non-presentment,  and  that  he 
was  ignorant  of  it  when  he  made  the  promise :  Byles,  7th 
-    ed.,  p.  304. 

The  cases  on  the  subject  are  very  numerous,  and  as 
Bramwell,  B.,  said  in  Rabey  v.  Gilbert,  6  H.  &  N.  536,  not 
easy  to  reconcile.  Many  of  them  turn  upon  the  distinction 
which  formerly  prevailed  between  using  the  subsequent 
promise  as  a  waiver  of  notice  and  evidence  of  the  fact  of 
notice. 
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In  the  case  before  me  there  is  clearly  no  evidence  Judgment, 
of  an  express  promise,  and  therefore  no  evidence  of  a  waiver  Osler 
of  notice.    But  though  the  plaintiff  may  be  unable  to  prove  ^-A- 
an  express  promise  it  appears  from  many  authorities,  of 
which  it  will  be  enough  to  cite  Booth  v.  Jacobs,  3  N.  &  M. 
351  ;  Wilhins  v.  Jadis,  1  Moo.  &  Rob.  41  ;  Curlewis  v. 
Corfield,  1  Q.  B.  814;  Campbell  v.  Webster,  15  L.  J.  C.  P. 
4 ;  Jackson  v.  Collins,  17  L.  J.  Q.  B.  142,  that  something 
less  than  an  express  promise,  and  any  admission  of  liability, 
may  constitute  evidence  from  which  the  Court  or  Judge 
may  infer  that  notice  was  actually  received  by  the  defen- 
dant, if  his  language  and  conduct  in  relation  to  the  act  are 
such  as  fairly  to  lead  to  that  conclusion,  and  to  shew  that 
he  considered  that  all  was  right,  and  was  conscious  that  he 
had  no  defence. 

Here  again  the  evidence  at  the  trial  falls  far  short  of 
justif}ang  any  inference  of  that  kind.  I  assume  that  Mrs. 
Britton's  evidence  was  not  acted  upon.  So  far  as  it  affects 
the  defendant  it  is  mere  hearsay,  a  repetition  of  what  her 
deceased  husband  told  her. 

The  appeal  must  therefore  be  allowed.  But  after 
some  consideration  I  am  of  opinion  that  I  ought  not 
to  enter  judgment  for  the  defendant  but  to  direct 
a  new  trial  in  the  alternative  term  of  his  application 
in  the  Court  below.  There  seems  to  have  been  some 
misapprehension  at  the  trial,  owing  to  which  the  evidence 
was  not  fully  taken  down,  and  the  affidavits  filed 
on  the  motion  for  the  new  trial  indicate  that  evidence 
may  be  forthcoming  at  another  trial  which  will  clear  up 
the  matter  in  one  way  or  the  other.  I  refer  to  the  affidavit 
of  Mrs.  Britton  referring  to  the  visit  of  the  defendant's  son 
to  Britton  soon  after  the  note  fell  due,  and  to  the  affidavit 
of  Milsom ;  neither  of  these  persons  was  examined  at  the 
last  trial,  and  their  evidence  will  probably  be  important  on 
the  question  of  actual  presentment  of  the  note  for  pay- 
ment, and  what  instructions  the  defendant's  son  had  on 
the  subject  of  the  note  on  the  occasion  of  the  visit  referred 
to. 
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Judgment.      The  plaintiff  must  pay  the  usual  costs  of  the  appeal. 
Osler,     The  costs  of  the  last  trial  should  abide  the  event  and  be 
payable  to  the  party,  plaintiff  or  defendant,  ultimately 
successful. 

It  may  be  noticed  that  the  case  of  Bank  of  Montreal 
v.  Scott,  24  U.  C.  R.  115,  is  not  in  point,  as  the  conversa- 
tion relied  on  as  an  admission  was  held  not  necessarily  to 
refer  to  the  note  which  was  in  question,  but  might  have 
referred  to  the  other  notes  sued  on,  and  in  respect  of  which 
notice  of  dishonour  had  been  given. 


Appeal  allowed  with  costs. 
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In  re  Lilley  and  Allin  et  al. 

Mandamus — Revising  Officer — Electoral  Franchise  Act,  R.  8.  G.  ch.  5 — • 
Objection  to  name  on  list — Notice — Grounds  of  objection. 

The  Queen's  Bench  Division  (21  0.  R.  424)  having  ordered  a  mandamus 
to  issue  directing  a  revising  officer  to  consider  the  objections  to  the 
qualification  of  certain  persons  whose  names  appeared  on  the  preliminary 
voters'  lists,  and  the  revising  officer  having  obeyed  the  mandamus,  this 
Court  declined  to  consider  the  question  of  the  right  to  grant  the  man- 
damus. 

A  notice  of  application  to  have  a  name  removed  from  the  voters'  lists  giving 
as  the  ground  of  objection  only  the  statement  "not  qualified "  is 
sufficient.    Per  Hagarty,  C.  J.  O. ,  Burton,  and  Maclennan,  JJ.  A. 

This  was  an  appeal  by  Messrs.  Allin,  Glass,  and  Moore.  Statement, 
from  the  order  of  the  Queen's  Bench  Division,  directing  a 
mandamus  to  issue  to  J.  H.  Fraser,  a  revising  officer,  com- 
manding him  to  consider  objections  taken  to  the  right  of 
certain  persons  placed  by  him  on  the  preliminary  voters1  lists 
to  remain  on  the  lists.  The  judgment  of  the  Queen's  Bench 
Division  is  reported,  21  0.  K.  424. 

The  revising  officer  obeyed  the  mandamus  and  dealt  with 
the  objections. 

The  appeal  from  the  judgment  of  the  Queen's  Bench 
Division  came  on  to  be  heard  before  this  Court  [Hagarty, 
C.  J.  0.,  Burton,  Osler,  and  Maclennan,  JJ.A.]  on  the 
28th  and  29th  of  January,  1892. 

/.  F.  Hellmuth,  and  H.  D.  Gamble,  for  the  appellants. 
Aylesworth,  Q.  C,  for  the  respondent. 
M.  D.  Fraser,  for  the  revising  officer. 

February  18th,  1892.    Hagarty,  C.  J.  0.  :— 

I  am  of  opinion  that  on  the  facts  before  us  in  this  case 
we  are  not  called  upon  to  decide  the  very  serious  question 
whether  the  Court  of  Queen's  Bench  had  the  power  to 
award  the  writ  of  mandamus.  It  directs  the  revising 
officer  to  proceed  to  hear  and  dispose  of  the  objection  of 
F.  W.  Lilley  against  the  names  of  Allin,  Glass,  and  Moore 
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Judgment,  continuing  on  the  list  of  voters  for  the  city  of  London, 
Hagarty,  under  the  provisions  of  the  Electoral'  Franchise  Act.  This 
C.J.O.  mandate  has  been  obeyed,  and  the  revising  officer  has 
allowed  Glass  and  Moore  to  remain  on  the  list,  and  has 
removed  Allin  therefrom. 

We  understand  that  appeals  are  now  pending  before  the 
County  Judge  thereon.  So  the  object  in  issuing  the  writ 
has  been  fully  attained,  and  if  the  writ  be  set  aside  it 
would  not  in  any  way  affect  the  present  position  of  the 
case  or  the  final  disposition  of  the  claims  of  these  three 
persons.  I  can  therefore  see  no  reason  whatever  for  this 
Court  entering  into  a  wholly  speculative  enquiry  involving 
no  right  yet  undisposed  of.  and,  whatever  our  decision 
might  be,  in  no  way  affecting  the  position  of  the  franchise 
of  these  persons. 

To  require  us  to  enter  upon  a  discussion  which  has 
already  involved  a  divergence  of  judicial  opinions  there 
ought  at  least  to  be  some  object  to  be  attained  and  some- 
thing to  be  decided  as  to  the  parties  before  us. 

I  think  it  more  than  probable  that  Parliament  in  its 
wisdom  will  not  be  slow  to  declare  its  decision,  or  possibly 
to  give  the  Courts  the  right  to  command  all  officers  en- 
trusted with  the  performance  of  duties  directed  by  the 
Electoral  Franchise  Acts  and  Parliamentary  Elections  Acts 
to  perform  such  duties  as  commanded. 

Eight  or  ten  years  ago  our  Court  of  Queen's  Bench 
refused  to  command  a  County  Judge  to  proceed  to  a  re- 
count. 

By  an  A  ct  of  last  session,  54  Vic.  ch.  19  (D.),  (sec.  11  especi- 
ally) a  Superior  Court  was  authorized  to  command  a  County 
Judge  to  comply  with  the  requirements  of  the  Act  as  to 
re-count.  In  the  same  spirit  it  may  be  expected  that  a 
remedy  may  be  provided  for  such  cases  as  that  before  us. 

Both  parties  united  in  requesting  the  opinion  of  this 
Court  as  to  the  disputed  sufficiency  of  the  notices  served 
on  the  parties  whose  qualification  was  challenged,  and 
with  some  hesitation  we  have  thought  it  better  that  we 
should  comply  with  such  request. 
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The  voters'  list  is  to  contain,  according  to  form  B.  of  the  Judgment 
Act,  R.  S.  C.  ch.  5,  in  separate  columns  the  name,  occupa-  Hagarty, 
tion,  nature  of  qualification,  and  description  of  property.  C.J.O. 

The  first  notices  to  the  three  persons  named  gave  each 
name,  address,  occupation,  qualification  and  residence. 

Alliii's  qualification  is  entered  as  "  income "  ;  Glass's 
qualification  "owner'';  Moore's  occupation  "  tenant,"  and 
the  grounds  of  objection  in  each  case  are  stated  "  not 
qualified." 

Allin's  notice  was  not  amended. 

The  notices  to  Glass  and  Moore  were  amended  under  the 
power  given  to  the  revising  officer  thus :  "  Glass,  owner, 
not  owner  within  the  Act "  ;  "  Moore,  tenant,  not  a  tenant 
within  the  Act." 

The  Act  provides  that  notice  be  given  "  in  the  form  D." 

Form  D.  prescribes  that  the  name  objected  to  be  stated 
"  with  the  grounds  therefor." 

Section  26  gives  large  powers  to  the  revising  officer  to 
amend  where  he  sees  fit  any  of  the  proceedings  in  reference 
to  any  list  of  voters  *  *  and  he  is  not  to  be  bound  by 
strict  rules  of  evidence  *  *  but  shall  hear  and  determine 
all  matters  coming  before  him  in  a  summary  manner  so  as 
in  his  judgment  to  do  justice  to  all  parties  concerned. 

Section  16  enacts  that  if  the  name  or  qualification  of 
the  person  objected  to  is  incorrectly  entered  on  the  list,  but 
he  possesses  a  qualification  entitling  him  to  be  registered  his 
name  shall  be  retained,  the  necessary  corrections  being 
made. 

We  cannot  obtain  much  assistance  from  English  authority 
as  to  the  requirements  of  a  notice  of  objection.  The  statutes 
differ  much  from  ours  in  this  respect.  A  perusal  of  such 
cases  as  Bennett  v.  Brumfitt,  L.  R.  4  C.  P.  407,  will  exhibit 
the  difficulties  felt  by  the  Judges. 

One  Alderson  was  put  in  the  list  by  the  overseers  as  a 
person  entitled  to  vote  as  occupier,  owner,  or  tenant  of 
lands  of  the  rateable  value  of  £12  or  upwards,  etc.  The 
notice  to  him  merely  stated  that  there  was  objection  to  his 
name  being  retained  on  the  list  of  voters  for  the  south-west 
division  of  the  county  of  Lancaster. 
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Judgment.      This  was  held  by  the  Court  to  be  insufficient,  as  the 
Hagarty,  column  of  the  list  on  which  the  objection  was  grounded 
C.J.O.     was  not  named,  as  required  by  the  statute,  which  specially 
referred  to  county  voters  on  a  new  franchise.    The  general 
Act  had  also  to  be  considered.    The  Court  said  the  inter- 
pretation of  the  Acts  was  full  of  difficulty  (per  Byles,  J.). 

Keating,  J.,  made  the  same  remark  and  expressed  much 
doubt  as  to  the  sufficiency  of  the  notice.  Brett,  J.,  said 
that  taking  the  Acts  together  it  might  be  said  generally 
that  persons  on  the  register  were  only  entitled  to  a  general 
notice.  They  held  that  as  Alderson  was  put  on  by  the 
overseers  he  was  not  "  a  claimant,"  and  must  have  a  specific 
notice. 

In  Ckorlton  v.  Johnson — Ree's  Case,  L.  R.  4  C.  P.  400, 
the  notice  was  held  sufficient,  where  it  stated  that  it  was 
objected  that  his  name  should  be  retained  as  a  voter  for,  etc., 
and  proceeded  :  "I  ground  my  objection  on  the  third  column 
of  the  register,  and  the  objection  is  to  the  nature  of  jTour 
interest  in  the  qualifying  property  and  to  the  value  of  the 
qualifying  property." 

The  form  of  notice  under  the  Act,  28  Vic.  ch.  36,  (Imp.) 
as  to  county  voters,  was  held  to  be  followed.  The  objection 
after  mentioning  the  column  in  the  register  stated  that  it 
related  "  to  the  nature  of  your  interest  in  the  qualifying 
property,  and  to  the  value  of  the  qualifying  property." 

This  seems  to  be  in  accordance  with  section  6  of  the  Act 
as  to  objections. 

The  Registration  Act  of  1843,  6  Vic.  ch.  18,  (Imp.)  seems 
to  allow  a  notice  in  a  general  form,  11,  schedule  B.,  not 
stating  any  ground  of  objection. 

These  cases  are  only  referred  to  as  illustrating  the  spirit 
in  which  these  notices  have  been  dealt  with. 

Subsequent  legislation  has  in  1884  and  1885,  assimi- 
lated the  practice  in  counties  and  boroughs :  Rogers  on 
Registration,  p.  246  et  seq. 

Simey  v.  Dixon,  L.  R.  7  C.  P.  190,  is  instructive.  Under 
a  notice  objecting  to  "  the  nature  of  your  interest  in  the 
qualifying  property,"  which  was  on  the  list  "  The  Rectory, 
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Bishopwearmouth,  freehold  benefice,"  Willes,  J.,  held  that  Jud^meut- 
evidence  could  be  given  that  the  qualifying  property  was  Hagarty, 
in  another  Electoral  Division.    This  was  included  in  "  the  CJ-°- 
nature  of  the  interest."    Byles  and  Brett,  J  J.,  concurred. 

The  nature  of  the  interest  is  distinct  from  an  objection 
to  the  value  of  the  property. 

I  am  of  opinion  that  the  amendment  allowed  by  the 
revising  officer  was  within  his  power,  and  that  the  notices 
so  amended  sufficiently  comply  with  the  statute.  The 
columns  as  to  the  character  in  which  the  voter  is  on  the 
list,  "owner,"  "tenant,"  must  be  read  into  the  notice,  and 
I  think  it  sufficient  to  state  "  not  owner  within  the  Act," 
or  "  not  tenant  within  the  Act." 

The  distinction  seems  made  in  the  Imperial  Act  as  to 
objections  to  the  nature  of  the  interest,  and  to  the  value, 
as  discussed  in  Simey  v.  Dixon,  L.  R.  7  C.  P.  190. 

Our  Act  does  not  draw  this  distinction,  and  I  do  not 
think  we  can  hold  these  amended  notices  insufficient. 
They  specifically  attack  the  voter's  interest,  that  is  his 
position  as  owner  or  tenant,  and  his  right  to  that  character 
as  defined  in  the  Franchise  Act.  Under  such  a  notice  he 
would  not,  I  conceive,  be  liable  to  attack  on  a  merely 
personal  ground,  as  being  a  post-office  clerk  or  customs 
officer,  etc.,  etc. 

The  unamended  notice  appears  to  me  to  be  more  open 
to  argument.  It  amounts  to  this :  "  You  are  on  the  list  as 
assessed  on  'income,'  I  object  that  you  are  not  qualified." 

It  may  be  urged  that  this  is  substantially  the  same  as  if 
amended  like  the  other  cases. 

It  is  in  effect :  "  You  are  assessed  for  income  and  your 
income  (if  any)  does  not  meet  the  requirements  of  the 
Act;"  or  "You  cannot  fill  the  character  of  one  qualified 
to  vote  on  income." 

It  seems  rather  difficult  to  point  out  a  reliable  distinction, 
and  I  feel  a  difficulty  in  attempting  so  to  distinguish. 

I  think,  on  the  whole,  that  the  unamended  notice  should 
be  held  sufficient.    If  the  Legislature  have  not  expressed 
their  views  with  sufficient  clearness  to  place  the  case 
14 — VOL.  XTX.  A.R. 
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Judgment,  beyond  reasonable  doubt  it  will  doubtless  amend  the 
Hagarty,  Franchise  Act. 

C.J.O.  jn  a  case  0f  ci0llbt,  as  is  certainly  apparent  in  this  case, 
I  think  our  wisest  course  is  to  lean  against  an  over-strict- 
ness of  construction. 

The  appeal  is  not  entertained — no  judgment  given  or 
costs  awarded. 


Burton,  J.  A. : — 

I  intimated  very  shortly  after  the  opening  of  the  argu- 
ment in  this  appeal  that  in  my  opinion  we  ought  not  to 
entertain  it,  as,  whether  the  Court  of  Queen's  Bench  was 
right  or  wron^  in  cranting  the  writ  of  mandamus,  it  was 
no  longer  of  any  consequence,  as  the  revising  officer  had 
submitted  to  it,  and  proceeded  with  the  revision  of  the 
lists  instead  of  contesting  the  jurisdiction  of  the  Court, 
and  his  decision  was  now  final  unless  reversed  on  appeal 
to  the  County  Judge.  The  whole  matter  was,  however, 
argued  out  for  nearly  two  days,  and  although  it  is  not 
usual  or  desirable  for  a  Court  to  give  a  mere  opinion  upon 
questions  not  before  them  in  a  manner  to  be  enforced  by  a 
judgment,  I  think  that  under  the  circumstances  we  may, 
without  impropriety,  make  this  an  exception  to  the  rule 
and  yield  to  the  urgent  request  made  to  us  by  the  counsel 
on  both  sides  to  express  our  opinion  as  to  the  sufficiency 
of  the  original  notice  of  the  objection  which  was  alone 
before  the  Queen's  Bench,  and  I  abstain  from  offering  any 
opinion  upon  the  new  or  amended  notice. 

Speaking  for  myself  I  cannot  say  that  I  feel  any  doubt 
as  to  the  sufficiency  of  the  notice  of  objection  read  as  a 
whole. 

The  list  contains : 

1st;  The  name  and  address  of  the  voter. 
2nd.  His  occupation. 

3rd.  His  qualification  whether  as  landlord  or  tenant. 

4th.  The  description  of  the  property. 

To  this  the  complainant  in  his  notice  after  setting  forthi 
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the  same  particulars  objects  that  the  party  so  referred  to  Judgment* 
is  not  qualified.  Burton, 

If  he  had  added  "  as  alleged,"  I  cannot  conceive  how  a      J  A- 
more  precise  and  definite  issue  could  be  framed. 

But  surety  it  cannot  be  expected  that  these  notices 
should  be  framed  with  all  the  niceties  and  formalities  of  a 
plea  in  the  old  days  of  pleading  where  such  an  issue  with- 
out the  words  "as  alleged"  could  only  have  been  objected 
to  by  special  demurrer. 

As  to  the  suorp-estion  that  the  revising  officer  could  under 
it  enter  upon  the  consideration  of  another  and  distinct 
ground  of  disqualification,  my  inclination  is  against  it, 
although  it  is  unnecessary  to  venture  a  final  opinion ;  but, 
— to  call  in  aid  again  the  old  system  of  pleading  and  the 
reasoning  by  analogy  upon  it — I  think  it  would  have 
assumed  the  shape  of  a  plea  in  confession  and  avoidance. 
Thus :  We  admit  you  are  apparently  qualified  as  a  land- 
lord, but  we  set  up  that  you  are  disqualified  as  an  alien, 
or  as  one  of  the  parties  disqualified  under  the  Act,  and 
possibly  without  such  an  affirmative  statement  the  objection 
would  not  be  open ;  but  there  is  much  force  in  the  view 
entertained  by  some  that,  looking  at  the  unlimited  powers 
of  amendment,  and  the  fact  that  if  unqualified  the  party 
whose  vote  is  objected  to  must  know  it  and  cannot  be 
taken  by  surprise,  the  whole  question  may  be  open  on 
the  general  denial  of  qualification,  the  intention  of  the  Act 
being  to  afford  the  greatest  facilities  to  purge  the  list  of 
those  not  entitled  to  be  upon  it. 

I  think  we  ought  not  to  entertain  the  appeal  for  the 
reasons  stated. 

Osler,  J.A. : — 

The  writ  of  mandamus  issued  by  the  Queen's  Bench 
Division  to  the  revising  officer,  Mr.  Fraser,  commanding 
him  forthwith  to  hear  and  dispose  of  the  objection  and 
complaint  of  the  applicant  against  the  names  of  Allin^ 
Glass  and  Moore,  continuing  on  the  list  of  voters,  has  been 
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Judgment,  obeyed  by  the  revising  officer.  He  has  in  accordance  with 
Gslee,  the  opinion  expressed  by  the  Queen's  Bench  treated  the 
J,A-  notice  of  objection  as  sufficient,  and  has  tried  and  disposed 
of  the  complaint,  with  the  result  that  Allin's  name  has 
been  struck  off  the  list,  and  those  of  Glass  and  Fraser 
retained  upon  it.  Whether  Allin  has  appealed  to  the 
County  Judge  from  the  decision  of  the  revising  officer,  as 
he  probably  has  the  right  to  do  under  the  Act,  we  do  not 
know.  If  he  has  done  so  the  Judge  has  the  decision  of  the 
Queen's  Bench,  so  far  as  the  appeal  may  depend  upon  the 
objection  to  the  sufficiency  of  the  notice,  to  guide  him, 
though  the  whole  question  appears  to  rest  in  his  j  urisdic- 
tion  without  further  appeal,  whatever  view  he  may  take 
■of  the  sufficiency  of  the  notice ;  and  the  determination  of 
this  appeal  to  us  by  Allin  from  the  judgment  of  the  Queen's 
Bench,  ordering  the  mandamus,  cannot  affect  him  or  with- 
draw the  appeal  from  the  revising  officer  from  his  juris- 
diction. 

If,  on  the  other  hand,  Allin  has  not  appealed  to  the 
County  Judge,  the  reversal  by  this  Court  of  the  judgment 
of  the  Queen's  Bench  would  be  equally  futile.  The 
officer  to  whom  the  writ  was  directed  has  acted  upon 
it.  Its  force  is  spent.  We  cannot  undo  what  has  been 
done,  or  restore  Allin  to  the  list  from  which  the  revis- 
ing officer  has  removed  him.  His  only  remedy  for 
that — a  remedy  of  which  the  mandamus  did  not  deprive 
him  and  which  our  reversal  or  affirmance  of  the  judgment 
neither  deprives  him  of  nor  confers  upon  him — is  the 
appeal  to  the  County  Judge.  He  has  not  been  ordered  to 
pay  costs.  Thus,  from  every  point  of  view  from  which  this 
appeal  can  be  regarded,  it  is  inofficious,  and  any  opinion 
we  may  express  is  simply  an  obiter  dictum  having  no  more 
binding  authority  upon  the  County  Judge  than  has  the 
authority  of  the  Queen's  Bench  Division. 

Under  such  circumstances  it  seems  to  me,  with  all  defer- 
ence, to  be  a  plain  duty  to  refrain  from  expressing  an  opinion 
upon  any  of  the  important  questions  which  have  been 
argued  before  us,  and  the  more  so  as  some  of  them  have 
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been  recently  decided  by  the  Chancery  Division  in  In  re  Judgment, 
North  Perth,  21  0.  K  538,  where  that  Court  held  that  Osler, 
they  had  no  jurisdiction  under  circumstances  similar  to  J-A- 
those  in  which  the  Queen's  Bench  Division  came  to  an 
opposite  conclusion  in  the  case  before  us.    On  the  ground 
therefore  that  the  mandamus  is  spent  I  think  the  appeal 
should  be  dismissed  and  without  costs. 


Maclennan,  J.A. : — 

I.  agree  that  we  ought  not  to  express  any  opinion  upon 
the  question  whether  mandamus  lies  to  a  revising  officer, 
for  the  reason  that  we  were  informed  by  counsel  for  all  the 
parties  that  the  writ  had  been  obeyed,  and  the  rights  of  the 
parties  can  no  longer  be  affected  by  any  decision  of  ours. 

We  were,  however,  requested  to  give  our  opinions  upon 
the  validity  of  the  notices  in  question,  and  in  deference 
to  that  request  I  have  considered  them,  and  I  have  no 
hesitation  in  saying  that  I  consider  the  notices  sufficient. 

The  notice  must  be  read  with  the  list  to  which  it  refers, 
just  as  a  statement  of  defence  is  to  be  read  with  reference 
to  the  statement  of  claim,  and  that  being  so,  the  objection 
"  not  qualified  "  clearly  and  distinctly  traverses  the  quali- 
fication specified  in  the  list. 

It  is  not  necessary  to  go  so  far  to  uphold  the  present 
notices,  but  I  am  unable  to  see  why  such  a  specification  of- 
objection  as  we  have  here,  should  not  be  sufficient  to  nega- 
tive not  merely  the  property  or  other  qualification  men- 
tioned in  the  list,  but  all  the  qualifications  mentioned  in 
section  three  of  the  Act  entitled  "  qualification  of  voters,'' 
for  the  voter  can  never  be  taken  by  surprise  by  any  of 
these  objections,  seeing  that  the  knowledge  in  respect  of 
them  all  must  be  within  his  own  breast.  The  object  of  the 
proceedings  of  the  revising  officer  is  to  purge  the  roll  of 
persons  not  entitled  by  law  to  exercise  the  franchise,  and 
the  attainment  of  that  object  should  not  be  hindered  or 
defeated  by  technical  objections,  or  by  a  narrow  construe- 
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Judgment,  tion  of  the  legislation,  but  should  be  promoted  as  far  as 
Maclexxan,  possible,  without  doing  violence  to  the  language  of  the 
J-A-  enactments.  It  would  be  an  intolerable  scandal  if  in  an 
ordinary  action  in  the  High  Court  such  an  objection  as  we 
have  here  under  consideration  could  be  allowed  to  defeat 
the  rights  of  any  of  the  parties,  and  I  do  not  see  why  it 
should  not  be  equally  so  in  a  proceeding  concerning  the 
franchise.  The  very  large  powers  conferred  on  the  officers 
by  sections  24  and  26  of  the  Act,  shew  that  Parliament 
intended  that  the  administration  of  the  Act  should  not  be 
frustrated  by  objections  of  form. 


No  order  made. 
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Cole  v.  Porteous. 

Assignments  and  Preferences—Bankruptcy  and  Insolvency — P.  S.  0.  ch. 
1$4,  sec.  2 — 54  Vic.  ch.  20  ( 0.) — Statute — Time  of  Passing — Relation 
back. 

Acts  of  Parliament  take  effect  in  law  from  the  earliest  moment  of  the 
day  on  which  they  are  passed,  and  the  Act  54  Vic.  ch.  20  amending 
the  Assignments  Act,  R.  S.  O.  ch.  124,  to  which  the  Royal  Assent  was 
given  at  three  o'clock  in  the  afternoon,  was  therefore  held  to  apply  to 
a  chattel  mortgage  executed  and  registered  before  twelve  o'clock  on 
the  same  day. 

Where  an  instrument  made  by  a  person  in  insolvent  circumstances  has 
the  effect  of  giving  one  creditor  a  preference  over  others  and  the  instru- 
ment is  attacked  within  sixty  days  after  it  is  made  there  is  under  this 
amended  enactment  an  incontrovertible  statutory  presumption  that  the 
instrument  has  been  made  with  intent  to  give  an  unjust  preference  and 
it  is  void. 

An  interpleader  issue  to  determine  the  rights  of  a  claimant  under  a 
chattel  mortgage  and  an  execution  creditor  is  a  "proceeding"  taken 
to  impeach  the  mortgage. 

This  was  an  appeal  from  the  First  Division  Court  of  Statement. 
Brant  and  came  on  to  be  heard  before  Osler,  J. A.,  in 
Chambers,  on  the  28th  of  October,  1891.    The  facts  ap- 
pear in  the  judgment. 

A.  J.  Wilkes,  Q.C.,  for  the  appellant. 
W.  H.  Blake,  for  the  respondent. 

November  23rd,  1892.    Osler,  J.A.  :— 

Judgment  was  recovered  against  the  debtor  in  the  action 
on  the  4th  of  May,  1891,  for  $193.50  and  costs. 

On  the  20th  of  May,  1891,  the  goods  in  question  in  the 
interpleader  were  taken  in  execution  under  the  warrant 
issued  on  the  judgment.  They  were  claimed  by  Mrs.  Por- 
teous, and  on  the  30th  of  July,  1891,  the  usual  interpleader 
summons  was  issued.  The  interpleader  suit  was  tried  on 
the  15th  of  September,  and  on  3rd  of  October  judgment  was 
given  in  favour  of  the  claimant  against  the  execution 
creditor.    A  new  trial  was  afterwards  refused. 

The  claimant's  title  is  a  chattel  mortgage  made  to  her  by 
her  husband  on  the  4th  of  May,  1891,  on  the  morning  of  the 
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Judgment,  day  on  which  the  creditor  recovered  judgment  against  him. 
Osler,     The  bond  fides  of  the  debt  to  secure  which  it  was  given 
J-A-       is  not  disputed,  but  it  is  contended  that  the  mortgage  is 
void  against  the  execution  creditor  under  the  Assignments 
and  Preferences'  Act,  R.  S.  O.  (1887),  ch.  124,  sec.  2,  or  the 
amending  Act,  54  Vic.  ch.  20. 

If  the  former  Act  is  the  one  to  be  regarded,  I  think  there 
is  nothing  in  the  evidence  which  compels  me  to  hold  that 
the  learned  judge's  decision,  upholding  the  mortgage,  is 
wrong.  I  am  not  sure  that  I  should  have  arrived  at  the 
same  conclusion,  but  there  is  probably  enough  stated 
in  the  evidence  to  justify  the  inference  that  the  mort- 
gage was  in  fact  given  in  consequence  of  the  claimant's 
request  for  payment  or  security,  even  though  the  request 
may  not  have  been  made  immediately  before  it  was  given. 
I  think  the  learned  judge  holds  that  it  was  given  because 
of  the  request  and  in  compliance  with  it.  No  doubt  the 
delay  in  doing  so  until  the  very  morning  of  the  day  on 
which  the  case  was  to  be  tried,  and  on  which  judgment 
was  recovered,  has  an  awkward  appearance ;  but  in  point  of 
law  there  was  no  reason  why  the  mortgage  might  not  have 
been  then  validly  given,  and  if  it  was  not  a  preference 
within  the  meaning  of  the  Act  as  interpreted  in  Molson's 
Bank  v.  Halter,  18  S.  C.  R.  88,  that  is  to  say,  a  pre- 
ference given  by  the  insolvent  of  his  own  mere  motion 
and  as  a  favour  or  bounty  proceeding  voluntarily  from  him- 
self, it  must  be  supported  on  the  finding  of  fact  below 
which,  as  I  have  said,  I  do  not  feel  called  upon  to  quarrel 
with. 

The  case  therefore  turns  upon  the  question  whether  the 
54  Vic.  ch.  20  must  not  be  regarded  as  having  been  in 
force  when  the  mortgage  was  given,  and,  if  so,  how  it  is  to 
be  construed  as  operating  upon  the  rights  of  the  parties. 

The  learned  judge  below  merely  says  as  to  this  that  he 
thinks  the  Act  does  not  apply,  and  that  if  it  did  it  would 
not  affect  his  conclusion.  This,  I  think,  is  because  he  was 
of  opinion  that  the  mortgage  was  given  in  pursuance  of  a 
contract  or  agreement  on  the  part  of  the  husband  to  give 
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the  mortgage,  and  that  the  Act  would  not  affect  a  security  Judgment, 
given  under  such  circumstances.  Osler, 

It  appears  to  me,  however,  that  there  was  no  evidence  J,A- 
whatever  of  an  agreement  to  give  this  particular  mortgage. 
If  there  ever  was  an  agreement  to  give  one  it  was  completed 
when  a  former  mortgage,  which  the  claimant  neglected  to 
renew,  was  oriven.  The  husband  was  not  bound  to  give 
the  one  now  in  question.  The  former  was  as  between  the 
parties  a  perfectly  valid  and  binding  security  and  might 
have  been  enforced  by  the  claimant  by  taking  possession 
under  it.  The  new  one,  if  it  can  stand  at  all,  must  do  so 
as  having  been  given  in  consequence  of  the  request  to  pay 
or  give  a  fresh  security  which  could  be  registered,  in  short, 
upon  the  application  of  the  doctrine  of  pressure. 

The  Act,  54  Vic.  ch.  20,  was  assented  to,  as  may  be  seen 
by  the  "Official  Gazette"  at  3  p.m.  on  the  4th  of  May.  The 
mortgage  in  question  was  registered  at  11  a.m.  on  the  same 
day. 

I  thought  it  possible  that  some  modern  authority  might 
be  found  which  would  warrant  me  in  holding  that  the  rule 
that  an  Act  of  Parliament  takes  effect  in  law  from  the 
earliest  moment  of  the  day  on  which  it  is  passed,  had  been 
relaxed,  and  that  for  the  purpose  of  upholding  a  contract 
made  on  the  same  day,  the  very  punctum  temporis  at 
which  it  received  the  royal  assent  might  be  enquired 
into.  1  have  not,  however,  succeeded  in  finding  any  case, 
which  I  can  follow,  in  that  direction. 

The  rule  is  stated  as  applying  equally  to  judicial  acts, 
and  Acts  of  Parliament,  and  as  to  the  former,  Brett,  L.  J., 
in  Clarice  v.  Bradlaugh,  8  Q.  B.  D.  63,  declares  it  to  be  an 
artificial  rule  of  the  Common  Law  and  that  he  knows  of 
no  principle  on  which  it  is  founded.  It  is  nevertheless  too 
firmly  fixed  in  our  jurisprudence  for  me  to  cavil  at 
it,  but  I  may  refer  shortly  to  the  cases  and  authori- 
ties which  I  have  looked  at  on  the  subject.  In  Max- 
well on  Statutes,  2nd.  ed.,  p.  518,  Hardcastle,  p.  192,  Sedg- 
wick, 2nd.  ed.,  pp.  65,  67,  the  rule  is  stated  without  qualifica- 
tion ;  also  in  Wilberforce,  p.  154,  where  the  recent  case  of 

15 — VOL.  XIX.  A.R. 


114 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment.  Tomlinson  v.  Bulloch,  4  Q.  B.  D.  230,  is  referred  to.  In 
Osler,  that  case  an  Act  was  said  to  relate  to  the  earliest 
J. A.  period  of  the  day  on  which  it  was  passed,  for  the  purpose 
of  conferring  certain  rights  upon  the  mother  of  a  bastard 
child  born  on  that  day.  In  our  own  Courts  the 
leading  case  is  Converse  v.  Michie,  16  C.  P.  167, 
where  the  rule  was  applied  so  as  to  cut  out  an  execu- 
tion creditor  whose  ft.  fa.  had  been  lodged  in  the 
sheriff's  hands  on  the  day  on  which  an  Act  to  amend  the 
Insolvent  Act  of  1864  was  passed  and  before  the  Act  was 
assented  to.  It  was  held  that  the  fi.  fa.  could  not  be 
treated  as  having  been  issued  and  delivered  to  the  sheriff 
before  the  Act  came  into  force,  and  it  came  into  force  on 
the  day  on  which  it  was  passed.  Decisions  both  ways 
may  be  found  in  United  States  (Federal)  Courts  :  In  re 
Richardson,  2  Story  571,  a  case  relating  to  custom  duties 
where  the  Court,  enquired  into  the  precise  time  at  which 
the  Act  was  passed ;  and  In  re  Welman,  20  Vt.  657 
(Circuit  Court),  a  case  under  the  Bankrupt  Act  where  the 
question  is  very  fully  examined  and  the  reasons  for  and 
the  policy  of  the  rule  are  very  ably  expounded  and  en- 
forced. The  latest  case  on  the  subject  is  Louisville  v.  Sav- 
ings Bank,  104  U.  S.  469  (1882).  The  State  of  Illinois  had 
on  the  20th  of  July,  1870,  passed  a  constitutional  amend- 
ment providing  that  no  municipality  should  grant  a  bonus 
to  a  railway.  On  the  same  day  a  township  in  the  State 
passed  an  ordinance  or  by-law  granting  such  a  bonus.  It 
was  held  that  the  by- J  aw  and  debentures  issued  for  the 
bonus  were  valid,  the  former  having  been  passed  at  an 
earlier  hour  of  the  day  than  the  constitutional  amendment. 
See  also  Glarke  v.  Bradlaugh,  7  Q.  B.  D.  151 ;  Mallory  v. 
Hiles,4i  Mete.  53  ;  In  re  Ankrim,  3  McLean,  285  ;  Barrett 
v.  Merchants'  Bank,  26  Gr.  409. 

The  rule  may  indeed  be  said  to  rest  upon  that  provision 
of  the  Interpretation  Act,  sec.  6,  the  origin  of  which  is 
33  Geo.  III.  ch.  13,  which  requires  the  clerk  of  the 
Assembly  to  endorse  on  every  Act  the  day,  month,  and 
year  when  the  same  was  assented  to  by  the  Lieutenant- 
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-Governor.    The  endorsement  is  a  part  of  the  Act,  and  the  Judgment, 
date  of  the  assent  is  the  date  of  the  commencement  of  the  Osler, 
Act,  if  no  later  commencement  is  therein  provided.    No  J-A* 
divisions  of  the  day  are  implied  or  contemplated. 

The  Act  must  therefore  be  taken  to  have  been  in  force 
when  the  mortgage  was  executed.  The  mortgagor  was 
then,  I  think,  evidently  insolvent  or  unable  to  pay  his 
debts  in  full.  The  section  which  the  new  Act  substitutes 
for  section  2  of  the  Assignments  and  Preferences'  Act  now 
provides  (section  2,  sub-section  2),  that  every  gift,  convey- 
ance, agreement,  or  transfer  *  *  of  goods  *  *  made 
by  a  person  when  he  is  in  insolvent  circumstances  or 
unable  to  pay  his  debts  in  full  *  *  to  or  for  a  creditor 
'with  intent  to  give  such  creditor  an  unjust  preference 
over  his  other  creditors,  or  over  any  one  or  more  of  them, 
shall  as  against  the  creditor  or  creditors  injured,  delayed, 
prejudiced,  or  postponed,  be  utterly  void. 

Then  clause  (a)  which  follows,  enacts  that,  subject  to  the 
provisions  of  section  3  (i.e.  of  ch.  124),  if  the  transaction 
with  or  for  a  creditor  has  the  effect  of  giving  that  creditor 
a  preference  over  the  other  creditors  of  the  debtor  *  * 
it  shall  in  and  with  respect  to  any  action  or  proceeding 
which  within  sixty  days  thereafter  is  brought,  had  or 
taken  to  impeach  or  set  aside  such  transaction,  be  presumed 
to  have  been  made  ivith  the  intent  aforesaid  and  to  be  an 
unjust  preference  within  the  meaning  hereof,  whether  the 
same  be  made  voluntarily  or  under  pressure. 

Here  then  we  have  a  mortgage  made  on  the  4th  of  May  by 
a,  person  in  insolvent  circumstances,  or  unable  to  pay  his 
debts,  to  a  creditor,  which  has  the  effect  of  giving  that 
creditor  a  preference  over  other  creditors  of  the  debtor. 
The  interpleader  was  commenced  on  the  3rd  of  July  follow- 
ing. That  was,  in  my  opinion,  within  the  very  words  of  the 
Act,  a  proceeding  brought,  had,  or  taken  within  sixty  days 
after  the  date  of  the  mortgage  to  impeach  or  set  it  aside. 
Therefore,  by  force  of  clause  (a),  it  must  be  presumed  to 
have  been  made  with  the  intent  to  give  the  creditor  an 
unjust  preference  and  to  be  an  unjust  preference  within 
the  meaning  of  the  Act,  and  is  consequently  utterly  void. 
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Judgment.  There  is  no  escape,  as  it  seems  to  me,  from  this  conclusion,. 
Osler,  for  the  presumption  of  the  wrongful  intent  which  arises 
JA-  under  the  circumstances  is  a  statutory  one,  or  presumptio 
juris  et  de  jure,  and  is  incontrovertible.  The  intent  to 
give  the  forbidden  preference  shall  he  presumed  when  the 
instrument  which  has  the  effect  of  giving  a  preference  is 
attacked  within  sixty  days  after  it  has  been  made.  Con- 
ceding or  proving  the  fact  of  insolvency  or  inability  to- 
pay  a  statutory  presumption  arises  which  cannot  be 
repelled  :  Campbell  v.  Barrie,  31  U.  C.  K.  279 ;  David- 
son v.  Boss,  24  Gr.  22. 

There  is  nothing  in  section  3  of  the  new  Act  which 
assists  the  claimant.  It  declares  that  nothing  in  the  Act,, 
shall  affect  any  "  action,  suit  or  proceeding,"  now,  that  is 
at  its  date,  pending  and  that  every  such  action,  suit  or  pro- 
ceeding shall  in  all  respects,  and  for  all  purposes  be  adjudi- 
cated upon,  and  the  said  Act,  i.  e.  ch.  124,  be  construed  as. 
as  if  the  amending  Act  had  not  been  passed.  Mr.  Blake 
argued,  citing  Coulson  v.  Spiers,  9  P.  K  491,  that  as  the 
interpleader  was  a  proceeding  in  the  original  action,  the 
action  was  pending  when  the  Act  was  passed.  I  doubt 
if  a  Division  Court  interpleader  is  analogous  to  an  inter- 
pleader in  an  action  in  the  High  Court  in  this  respect. 
But  assuming  that  it  is,  the  action  was  not  brought 
for  the  purpose  of  attacking  the  mortgage,  nor  was  any 
action,  suit  or  proceeding  pending  at  the  date  of  the  Act  for 
that  purpose.  It  is  only  such  an  action,  suit  or  proceeding 
which  is  referred  to  by  the  section.  So  far  as  the  actio  a 
was  concerned  it  was  disposed  of  and  adjudicated  upon  as 
if  the  Act  had  not  passed,  the  Act  having  no  bearing 
whatever  upon  it.  The  interpleader  was  a  subsequent 
proceeding,  and  quite  outside  the  saving  of  the  section. 

The  appeal  must  therefore  be  allowed,  and  judgment 
given  for  the  execution  creditor  in  the  Court  below.  I  do 
not  think  it  a  case  for  costs  of  the  appeal.  The  circum- 
stances are  peculiar,  and  the  language  of  the  new  Act,  not 
less  than  that  of  its  predecessors,  provokes  doubt  and 
invites  discussion. 

Appeal  allowed  without  costs. 
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McCloherty  v.  The  Gale  Manufacturing  Company. 

Master  and  servant — Negligence — Machinery — "Defect" — "Arrange- 
ment"—  Volenti  non  fit  injuria — Workmen's  Compensation  for  Injuries 
Act,  R.  S.  0.  (1887)  ch.  Ul—52  Vic.  ch.  23(0.) 

The  plaintiff  was  employed  in  the  laundry  department  of  the  defendants' 
factory,  and  while  she  was  standing  on  a  bench  to  open  a  window  for 
the  purpose  of  letting  steam  and  hot  air  escape  her  hair  was  caught  by 
an  unguarded  revolving  horizontal  shaft  which  passed  through  the 
room  near  the  ceiling  and  in  front  of  the  window,  and  she  was  severely 
injured  : 

Held  (Burton,  J.  A.,  dissenting),  affirming  the  judgment  of  the  Queen's 
Bench  Division  in  favour  of  the  plaintiff,  that  she  could  not  be  said  to 
have  been  doing  an  act  so  entirely  unconnected  with  her  employment 
and  duties  as  to  be  regarded  as  a  mere  volunteer  and  as  such  outside 
the  protection  of  the  Act,  and  that  there  was  a  "  defect  in  the  arrange- 
ment "  of  the  machinery  within  the  meaning  of  the  Amending  Act,  52 
Vic.  ch.  23,  sec.  3  (O. ),  that  is,  an  element  of  danger  arising  from  the 
position  and  collocation  of  machinery  in  itself  perfectly  sound  and  well 
fitted  for  the  purpose  to  which  it  is  to  be  applied  and  used. 

The  effect  of  section  7  of  that  Act  and  what  is  meant  by  voluntarily 
incurring  risk  of  injury  considered. 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement 
ment  of  the  Queen's  Bench  Division,  affirming  the  judg- 
ment of  Sir  Thomas  Galt,  C.  J.,  at  the  trial,  in  favour  of 
the  plaintiff,  and  came  on  to  be  heard  before  this  Court, 
{Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
JJ.A.]  on  the  26th  of  November,  1891.  The  facts  are 
stated  in  the  judgment. 

W.  Resbitt,  and  F.  J.  Dunbar,  for  the  appellants. 
N.  Murphy,  Q.  C,  for  the  respondent. 

February  12th,  1892.    Osler,  J.  A.  :— 

The  plaintiff  sues  for  an  injury  sustained  by  her  while 
engaged  in  the  defendants'  employment  in  the  laundry 
department  of  the  factory  carried  on  by  them.  The  action 
is  brought  under  the  "  Workmen's  Compensation  for  Inju- 
ries' Act." 

The  evidence  shewed  that  a  revolving  horizontal  shaft 
passed  through  the  room  in  which  the  plaintiff  was  at 
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Judgment,  work,  some  little  distance  below  the  ceiling,  and  in  front 
Osler,  of  the  upper  part  of  one  of  the  windows.  The  plaintiff, 
J.  A.  jn  or(jer  to  open  the  window,  got  up  on  the  bench  at  the 
wall,  her  head  being  then  between  the  shaft  and  the 
window,  and  while  standing  on  or  getting  down  from  the 
bench,  her  hair  became  caught  in  or  entangled  by  the 
shaft,  which  was  not  fenced  or  guarded,  the  result  being 
that  she  sustained  a  severe  injury  to  the  scalp  and  a  general 
shock  to  her  system. 

The  accident  occurred  on  the  18th  of  June,  1890,  and  the 
building  in  which  it  happened  was  then  a  factory  within 
the  meaning  of  the  Ontario  Factories'  Act,  K.  S.  0.  (1887), 
ch.  208,  as  amended  by  52  Vic.  ch.  23. 

The  case  was  tried  before  Sir  Thomas  Gait,  C.  J.,  and  a 
jury,  at  the  Toronto  Winter  Assizes,  1891.  Two  questions 
were  submitted  to  the  jury. 

1.  Did  the  accident  occur  owing  to  any  defect  in  the 
condition  or  arrangement  of  the  machinery  ? 

2.  If  it  did,  was  the  plaintiff  guilty  of  any  contributory 
negligence,  that  is  to  say,  was  the  accident  due  to  any 
want  of  care  on  the  part  of  the  plaintiff  ? 

The  jury  answered  both  questions  in  the  plaintiff's 
favour,  and  assessed  the  damages  at  the  sum  of  $624. 

On  these  findings  judgment  was  directed  to  be  entered^ 
for  the  plaintiff,  and  the  motion  subsequently  made  by  the 
defendants  to  set  it  aside  was  discharged  by  the  Divisional 
Court. 

The  only  question  open  to  the  defendants  on  this  appeal, 
in  my  opinion,  is  whether  there  was  evidence  for  the  jury 
on  the  first  question  submitted  to  them — viz.,  whether  the 
accident  was  owing  to  any  defect  in  the  condition  or 
arrangement  of  the  machinery. 

There  was  contradictory  evidence  as  to  the  purpose  for 
which  the  plaintiff  had  gone  to  the  window;  her  account 
being  that  she  had  done  so  in  order  to  open  it,  the  room 
being  warm  and  close  by  reason  of  the  steam  arising  from 
the  tubs  at  wThich  she  and  her  fellow  servants  had  been 
working  ;  while  another  witness  said  that  she  and  the 
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plaintiff  were  amusing  themselves  at  the  window  with  Judgment, 
the  passers  by  on  the  street.    Looking  at  the  charge  of  osler, 
the  learned  Chief  Justice,  I  think  the  jury  must  be  taken  J-A- 
to  have  adopted  the  plaintiff's  version  of  the  occurrence, 
and  to  have  found  that  in  getting  up  on  the  bench  for  the 
purpose  of  opening  the  window  she  could  not  be  said  to 
be  doing  an  act  so  entirely  unconnected  with  her  employ- 
ment and  duties  in  the  particular  room  in  which  she  was 
working,  as  to  be  regarded  as  a  mere  volunteer,  and  as  such 
outside  the  protection  of  the  statute. 

The  machinery  which  caused  the  accident  was  in  the 
room  in  which  her  duties  required  her  to  be  ;  and  the 
opening  of  a  window  was,  under  the  circumstances,  a 
natural  and  reasonable  thing  for  her  to  do,  and  what  it 
might  be  thought  any  workwoman  would  be  likely  to  do  for 
her  convenience  and  benefit  in  the  course  of  her  employ- 
ment, just  as  she  might  for  any  casual  and  lawful  purpose 
move  from  the  tub  at  which  she  was  standing  to  go  from 
one  part  of  the  room  to  another.  I  agree  witli  Falcon- 
bridge,  J.,  in  his  judgment  on  this  part  of  the  case. 

I  do  not  see  that  the  defendants  have  anything  to  com- 
plain of  in  the  direction  of  the  learned  Chief  Justice  as  to 
contributory  negligence.  It  was  left  to  the  jury  to  say 
whether  the  accident  was  owing  to  any  want  of  proper 
care  on  the  plaintiff's  part,  a  direction  which,  as  the  House 
of  Lords  held  in  Radley  v.  London  and  Northwestern  R. 
W.  Co.,  1  App.  Cas.  754,  was  too  wide,  and  not  favourable 
enough  to  the  plaintiff,  but  which  certainly  covers  the 
objection  made  by  the  defendants  to  the  charge  that  the 
plaintiff  could  not  recover,  if  she  could  by  the  exercise  of 
such  care  and  skill  as  she  was  bound  to  exercise,  have 
avoided  the  consequences  of  the  defendants'  act — (omis- 
sion was  probably  the  word  intended  to  be  used). 

It  was  further  objected  to  the  charge  that  the  plaintiff 
having  been  working  for  over  three  months  near  the  shaft- 
ing, the  jury  should  have  been  told  that  she  must  be 
assumed  to  have  known  of  any  defect  in  its  condition  or 
arrangement,  and  was  debarred  by  not  having  given  the 
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Judgment.  notice  under  section  5,  sub-section  3  of  the  Workmen's 
Oslerj  Compensation  Act,  which  enacts  that  the  workman  shall 
J'A"  not  be  entitled  to  compensation  in  any  case  when  he  knew 
of  the  defect  or  negligence  which  caused  his  injury,  and 
failed  within  a  reasonable  time  to  give  information  thereof 
to  the  employer,  unless  he  was  aware  that  the  employer 
already  knew  of  it.  The  learned  Chief  Justice  seems  to 
have  been  of  the  opinion  that  there  was  no  evidence  that 
the  plaintiff  knew  of  the  absence  of  a  guard,  or  that  its 
absence  was  a  defect,  and  that  the  defendants  did  know  of 
it,  so  that  there  was  nothing  to  submit  to  the  jury  on  the 
point.  But  the  proper  answer  to  the  objection,  as  it  seems 
to  me,  is  that  furnished  by  section  7  of  52  Vic.  ch.  23,  passed 
on  the  23rd  of  March,  1889,  "  The  Workmen's  Compensation 
for  Injuries'  Amendment  Act,"  1889,  (not  referred  to  at  the 
trial),  which  enacts  that  in  an  action  against  his  employer, 
a  workman  shall  not,  by  reason  only  of  his  continuing  in 
the  employment  with  knowledge  of  the  defect,  negligence, 
act,  or  omission  which  caused  his  injury,  be  deemed  to 
have  voluntarily  incurred  the  risk  of  the  injury.  This 
section  may  almost  be  said  to  have  declared,  as  it  were, 
by  anticipation  (for  there  is  no  corresponding  section  in 
the  English  Act),  the  law  as  laid  down  by  the  House  of 
Lords  in  the  recent  case  of  Smith  v.  Baker,  (1891)  A.  C.  325. 

Here  beyond  the  fact  that  the  plaintiff  continued  in  the 
employment  with  knowledge,  if  she  had  knowledge,  of 
the  defect,  there  is  no  evidence  that  she  voluntarily  ran 
the  risk  of  injury  from  the  unguarded  shaft.  The  defect 
was  one  which  could  have  been  remedied  by  a  trifling 
expenditure,  or  the  danger  obviated  by  the  simplest  pre- 
caution, which  the  plaintiff,  if  she  thought  about  it  at  all, 
might  well  suppose  the  defendants  would  have  made  or 
taken,  and  thus  there  could  be  nothing  to  suggest  to  her 
that  if  she  remained  in  the  employment,  she  would  be 
relying  on  skill  or  caution  to  avoid  the  danger,  or  taking 
a  risk  which  it  would  be  unreasonable  to  expect  the  mas- 
ter to  prevent. 

The  Chief  Justice  was  not  asked  to  put  it  to  the  jury 
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whether  the  plaintiff,  apart  from  the  fact  of  her  merely  Judgment, 
continuing  in  the  employment  with  the  knowledge,  if  she  Osler, 
had  knowledge,  of  the  defect,  had  voluntarily  incurred  the  JA- 
risk  of  injury  from  the  machinery.    I  do  not  see  any  evi- 
dence from  which  they  could  have  so  found.    But  at  all 
events,  upon  the  objection  as  made  at  the  trial  and  re- 
newed in  the  reasons  of  appeal,  there  is  no  reason  to 
interfere. 

This  brings  me  to  what  I  said  appeared  to  be  the  only 
question  really  open  to  the  defendants,  viz.,  whether  there 
was  evidence  of  any  defect  in  the  condition  or  arrangement 
of  the  machinery. 

The  words  '■'  or  arrangement,"  were  added  by  the  amend- 
ment made  to  section  3  of  the  principal  Act  b}T  the  3rd 
section  of  the  Act  of  1889.  The  defect  alleged  and  com- 
plained of  at  the  trial  was  the  absence  of  a  guard  or  fence 
to  the  shaft ;  and  in  the  discussion  before  the  learned  trial 
Judge,  and  in  his  charge  to  the  jury,  the  question  mainly 
considered  was  whether  the  arrangement  of  the  shaft  was 
defective  on  that  ground. 

It  is  evident,  nevertheless,  from  the  objections  to  the 
-charge,  that  the  question  had  also  been  raised  whether 
there  was  any  duty  to  fence  the  shaft  under  the  Factory 
Act. 

Taking  the  question  in  the  first  place  as  one  of  the  de- 
fective arrangement  of  the  machinery  : — This  expression 
seems  to  me  calculated,  as  it  was  probably  intended,  to 
stamp,  as  a  defect,  the  element  of  danger  arising  from  the 
position  and  collocation  of  machinery  in  itself  perfectly 
sound  and  well  fitted  for  the  purpose  to  which  it  is  to  be 
applied  or  used.  This,  I  think,  was  the  view  taken  by  the 
learned  trial  Judge ;  and  the  only  objection  taken  to  his 
ruling  on  this  point  is,  that  the  first  question  should  have 
referred  directly  to  the  condition  or  arrangement  of  the 
shaft  itself  and  not  of  the  machinery  generally.  But, 
although  the  form  of  the  question  may  be  open  to  that 
criticism,  1  think  the  charge  must  have  made  it  quite  clear 
to  the  jury  that  what  they  had  to  consider  was  the  shaft 
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Judgment.  and  nofc  any  other  part  of  the  machinery  in  the  establish- 
OSLER,  ment.  The  jury  had  a  view  of  the  locality,  and  it  was 
J.  A.  explained  to  them  that  it  was  the  arrangement  of  the  shaft 
itself  which  they  were  to  consider  and  determine  whether, 
having  regard  to  its  locality  and  position  in  the  room 
where  the  plaintiff  and  others  were  employed,  it  could  be 
considered  defective,  the  absence  of  a  guard  or  fence  being 
admittedly  the  only  reason  why  the  arrangement  of  the 
shaft  could  be  so  considered.  This,  the  jury  have  found 
against  the  defendants,  and  I  think  upon  sufficient  evi- 
dence, and  their  finding  should  not  be  disturbed. 

I  do  not  think  that  the  plaintiff  is  obliged  to  rely  upon 
the  provisions  of  the  Factory  Act  and  amendments  as  to 
fencing  of  machinery,  although  they  may  properly  be 
invoked  in  support  of  the  judgment.  I  think  the  ques- 
tion whether  the  shafting  was  machinery,  which  under  the 
Act  was  required  to  be  fenced,  wras  raised  at  the  trial,  but 
not  in  the  view  of  maintaining  the  action  as  one  for 
injuries  caused  by  negligence  consisting  in  the  omission  to 
comply  with  a  statutory  duty.  The  Act  requires  such  a 
piece  of  machinery  as  that  in  question  to  be  as  far  as 
practicable  securely  guarded.  That  being  so,  I  can  see  no 
reason  why  the  absence  of  a  guard,  where  the  Act  requires 
it,  should  not  be  deemed  a  defect  in  the  condition  or 
arrangement  of  the  machinery,  and  thus  the  finding  of  the 
jury  may  also  be  supported,  not  necessarily  upon  the 
meaning  to  be  given  to  the  term  "  arrangement,"  as  used 
in  the  Workmen's  Act,  but  as  a  finding  that  the  condition 
or  arrangement  of  the  machinery  was  defective  by  reason 
of  the  omission  to  comply  with  the  provisions  of  the  Fac- 
tory Act.  See  Baddeley  v.  Earl  Granville,  19  Q.  B.  D. 
423. 

I  think  the  appeal  should  be  dismissed. 


Hagarty,  C.  J.  0.,  and  Maclennan,  J.  A.,  concurred. 
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Burton.  J.  A. :—  Judgment. 

Burton, 

I  regret  that  I  am  unable  to  agree  with  the  judgment 
of  my  learned  brothers,  and  as  the  question  is  one  of  im- 
portance, I  think  it  is  proper  that  I  should  state  my  reasons 
for  coming  to  a  different  conclusion  ;  and  I  may  add  that 
my  regret  is  increased,  owing  to  the  sympathy  which  one 
cannot  avoid  feeling  for  the  plaintiff,  whose  sufferings 
must  have  been  extreme. 

I  assume,  for  the  purpose  of  the  argument,  that  the 
jury  adopted  the  plaintiff's  version  of  how  the  accident 
occurred,  and  that  in  going  to  open  the  window  she  was 
doing  something  which  it  was  reasonable  and  proper  for 
her  to  do  in  the  course  of  her  employment. 

I  do  not  enter  upon  the  discussion  of  whether  an  action 
would  be  maintainable  for  a  violation  of  any  of  the  pro- 
visions of  the  Factories'  Act,  because  the  claim  of  any  right 
of  action  under  that  statute  was  deliberately  abandoned 
at  the  trial,  and  the  learned  Chief  Justice  expressly  held 
that  there  was  no  cause  of  action  under  that  Act,  and  no 
such  case  was  presented  to  the  jury. 

The  question  arose  under  sub-section  1  of  section  3  of 
the  "  Workmen's  Compensation  for  Injuries'  Act,"  as  amend- 
ed by  the  insertion  of  the  word  arrangement,"  whatever 
that  may  mean,  in  addition  to  the  word  "  condition." 

It  is  not  clear  whether  the  Divisional  Court  intended  to 
place  so  wide  an  interpretation  upon  it,  as  to  mean  that 
the  machinery  must  be  properly  guarded ;  if  so,  it  appears 
to  me  to  be  a  very  liberal  interpretation ;  or  whether  they 
meant  that  there  could  be  a  recovery  for  a  violation  of  the 
provisions  of  the  Factories'  Act,  overlooking  the  fact  that 
that  had  been  formally  abandoned  before  the  case  went  to 
the  jury  ;  but  if  that  is  the  proper  interpretation  it  was 
not  so  explained  to  the  jury,  who  were  simply  asked 
whether  it  was  placed  in  a  proper  locality — "  properly 
placed." 

But  the  ground  on  which  I  feel  compelled  to  hold  that 
the  judgment  ought  not  to  stand  is,  that  the  question  of 
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Judgment,  negligence  was  never  submitted  to  the  jury  at  all.  The 
Burton,  learned  trial  Judge  seems  to  have,  assumed  that  all  that 
J,A-  was  necessary  to  show  was,  that  there  was  a  defect  in  the 
arrangement  or  condition  of  the  machinery,  and  that  a 
finding  upon  that  issue  was  sufficient  to  fix  the  defendants 
with  liability.  In  so  doing,  I  think  the  learned  Judge 
erred,  but  he  erred  in  good  company,  as  that  appears  to 
have  been  the  view  at  one  time  entertained  by  Lord  Esher, 
who  in  Walsh  v.  Whiteley,  21  Q.  B.  D.  371,  at  p.  377, 
said :  "  The  sole  question  is  whether  there  was  evidence 
of  a  defect  in  the  machine  within  the  meaning  of  the  Act," 
but  the  majority  of  the  Court  of  Appeal  held  that  that 
was  not  the  law,  and  in  delivering  judgment  these  passages 
occur  :  "  It  is  said  there  is  evidence  of  the  machine  being 
dangerous.  So  are  most  machines,  so  is  even  an  ordinary 
sharp  knife,  unless  used  with  care  "  :  (p.  379).  "  The  Act 
is  not  directed  against  dangerous  machines,  but  against  the 
negligence  of  employers":  (p.  380). 

I  do  not  say  that  if  the  interpretation  of  the  word 
"  arrangement,"  is  so  wide  as  to  import  into  the  Workmen's 
Compensation  Act  those  clauses  of  the  Factories'  Act  which 
provide  for  the  guarding  of  the  machinery,  or  even  if  it 
is  to  receive  a  more  restricted  meaning,  as  the  learned 
J udge  at  the  trial  appears  to  have  thought — and  at  present 
I  regard  that  as  the  more  reasonable  interpretation  of  the 
word  used — that  there  might  not  be  sufficient,  taken  in  con- 
nection with  other  facts  in  evidence,  to  go  to  a  jury  to 
imply  negligence ;  but  no  such  case  was  submitted  to 
them,  and  there  is  no  finding  of  negligence ;  and  it  was 
for  them,  not  for  us,  to  decide  that.  We  have  no  power  to 
assume  these  functions,  and  in  the  absence  of  any  finding 
of  negligence,  I  think  that  there  is  no  foundation  for  the 
verdict  which  has  been  rendered. 

Appeal  dismissed  with  costs,  Burton,  J.  A.,  dissenting. 
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In  re  The  Essex  Centre  Manufacturing  Company. 

Company — Winding  up — Director — Illegal  transaction — Summary  applica- 
tion to  set  aside — B.  S.  0.  ch.  183,  sec.  23,  sub-sec.  17. 

Sub-section  17  of  section  23  of  R.  S.  0.  ch.  183,  which  provides  for  sum- 
mary proceedings  in  the  course  of  winding  up  a  company  against 
directors  and  other  officers  in  respect  of  alleged  misfeasance  or  breach 
of  trust  is  not  wide  enough  to  authorize  the  setting  aside  as  a  breach  of 
trust,  on  the  summary  application  of  the  liquidator,  of  a  sale  of  lands 
by  the  Company  to  a  director,  especially  where  the  lands  have  at  the 
director's  request  been  conveyed  by  the  Company  to  the  director's  wife. 

The  scope  of  the  sub-section  considered. 

This  was  an  appeal  by  John  Milne  and  his  wife  from  an  Statement, 
order  of  the  County  Court  of  Essex,  and  came  on  to  be 
heard  before  Osler,  J.  A.,  in  Chambers,  on  the  21st  of 
December,  1889. 

S.  H.  Blake,  Q.  C,  for  the  appellants. 
C.  Robinson,  Q.  C,  for  the  respondent. 

January  30th,  1890.    Osler,  J.A. : — 

The  proceedings  which  are  brought  in  question  on  this 
appeal  were  taken  under  the  Joint  Stock  Companies' Wind- 
ing up  Act  of  Ontario,  R.S.O.  (1887),  ch.  183. 

The  company  was  incorporated  by  charter  in  1880,  and 
was  placed  in  liquidation  on  the  30th  of  October,  1888,  by 
a  resolution  passed  on  that  day  at  a  meeting  of  the  stock- 
holders. 

One  Mr.  Lang  was  then  appointed  liquidator.  He  re- 
signed on  the  12th  of  September,  1889,  and  the  present 
liquidator,  Henry  Richardson,  was  appointed  in  his  stead. 

On  the  4th  of  October,  1889,  the  liquidator  presented  a 
petition  to  the  Court  under  the  23rd  section  of  the  Act 
setting  forth  a  number  of  facts  tending  to  shew  that  the 
company  was  insolvent  so  far  back  as  October,  1886,  and 
seeking  to  undo  a  transaction  entered  into  in  that  month 
with  one  John  Milne,  then  and  still  a  director  of  the  com- 
pany, and  his  wife  Barbara  A.  Milne,  which  was  in  effect 
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Judgment.  as  follows:  Milne  was  the  holder  of  115  shares  of  the 
Osler,  stock  of  the  company.  A  meeting  of  the  directors,  as  it 
J-A-  would  seem,  was  held  on  the  13th  of  October,  1886,  at  which 
a  resolution  was  carried  by  a  majority  to  sell  certain  wild 
lands  of  the  company,  in  all  230  acres,  to  Milne,  for  the 
sum  of  $5,000,  which  was  to  be  paid  by  his  assuming  the 
mortgages  thereon,  amounting  to  $3,000,  and  by  the 
application  of  the  balance  of  $2,000  upon  his  stock,  when 
the  company  should  be  wound  up.  The  company  agreed 
to  pay  the  interest  upon  the  mortgages  until  the  1st  of 
November  and  the  1st  of  December,  1886,  and  Milne  was 
to  give  a  bond  to  the  company  "  that  he  would  stand 
a  shrinkage  on  all  of  his  stock."  This  expression,  as 
extended  in  the  bond,  dated  the  14th  of  October,  appears 
to  mean,  so  far  as  the  extension  explains  itself,  that  the 
$2,000  being  chargeable  to  Milne  on  the  final  distribution 
of  the  assets  among  the  shareholders,  he  should  share  any 
loss  there  might  be  on  the  whole  amount  of  his  stock  pro- 
portionately with  the  other  shareholders,  and  in  case  in  the 
final  distribution  of  assets  the  amount  due  to  him  should 
be  less  than  $2,000,  he  would  pay  the  deficiency  to  the 
company. 

The  lands  were  not  conveyed  to  Milne  himself  pursuant 
to  the  resolution,  but,  by  his  direction,  to  his  wife,  Barbara 
A.  Milne,  by  deed  bearing  date  the  13th  of  October,  1886. 

She  subsequently  executed  a  mortgage  upon  part  of  the 
.same  land  for  $1,000  to  the  London  and  Canadian  Loan 
Company,  which  is  still  undischarged. 

The  relief  sought  in  respect  of  this  transaction  is  that 
the  pretended  sale  to  Milne  and  his  wife  may  be  declared 
void  and  that  they  may  be  ordered  to  reconvey  the  lands 
to  the  Company  free  from  the  mortgage,  and  that  an  in- 
junction may  be  issued  restraining  them  from  alienating 
-or  encumbering  the  land,  and  from  cutting  and  selling  the 
timber,  etc..  and  that  an  account  may  be  taken  of  their 
dealings  with  the  land  since  October,  1886,  and  that  they 
may  be  ordered  to  pay,  etc. 

Another  transaction  impeached  by  the  petition  relates  to 
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a  mortgage  made  to  the  Company  by  one  De  Cew  on  the  Judgmen 
22nd  of  September,  1886,  for  $5,000.  O^r, 

This  mortgage  was  assigned  by  the  Co*   ^any  to  Milne  J-A- 
in  February,  1887,  as  collateral  security  for  s  "  promissory 
notes  made  by  them  to  him  for  $500  each,  upon  which  he 
advanced  them  $3,000. 

The  petition  alleges  that  Milne  has  received  on  account 
of  the  mortgage  enough  to  pay  his  advances  in  full,  but 
refuses  to  reassign  the  mortgage,  claiming  to  be  entitled  to 
hold  it  in  respect  of  a  further  indebtedness  of  the  company, 
though  it  was  assigned  solely  as  security  for  the  notes 
referred  to.  The  relief  prayed  is  that  an  account  may  be 
taken  of  the  amount  received  by  Milne  on  account  of  the 
mortgage,  and  that  he  may  be  ordered  to  pay  the  com- 
pany whatever  shall  be  found  to  be  due  "by  him  in  respect 
thereof  and  to  reassign,  the  mortgage,  etc.,  etc. 

The  petition  was  accompanied  by  a  formal  affidavit  of 
the  liquidator  stating  that  it  was  true,  except  as  to  matters 
which  were  stated  be  on  his  knowledge  and  belief,  and  as 
to  such  matters  that  he  believed  it  to  be  true. 

Notice  of  the  petition  was  served  upon  Milne  and  his 
wife  on  the  9th  of  October,  1889. 

The  former  filed  an  affidavit  in  answer,  the  first  six 
paragraphs  of  which  have  no  material  bearing  on  the 
question  to  be  decided.  The  seventh  to  the  fifteenth  relate 
to  the  impeached  sale  of  the  company's  lands,  in  effect 
denying  that  the  company  was  then  insolvent  and  insisting 
upon  the  validity  and  regularity  of  the  transaction ;  the  sub- 
stance of  the  answer  being  that  it  was  made  and  carried  out 
with  the  approval  of  the  shareholders  in  the  course  of  and 
as  a  part  of  a  sort  of  informal  winding  up  of  the  company 
by  means  of  a  sale  and  distribution  of  assets.  It  is  further 
alleged  that  Mrs.  Milne  had  made  permanent  improvements 
upon  the  property  to  the  extent  of  about  $1,000,  and  had 
paid  interest  and  loans,  and  had  also  before  any  objection 
had  been  taken  by  the  liquidator  to  the  validity  of  the 
sale  to  her  entered  into  a  binding  contract  for  the  sale  of 
sixty  acres  of  the  lands. 
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Osler,  As  regards  the  De  Cew  mortgage,  the  respondent  says 
J,A-  that  in  addition  to  the  sum  of  $3,000  referred  to  in  the 
petition,  he  had  made  further  large  advances  to  the  com- 
pany on  the  security  of  another  assignment  of  the  mortgage 
bearing  date  the  29th  of  November,  1888,  "  which  was  duly 
executed  by  the  then  liquidator  of  the  company,  and  was- 
delivered  to  him  as  security  for  the  said  advances,"  and 
that  there  still  remains  due  and  owing  to  him  on  account 
thereof  $2,282.26. 

Affidavits  were  filed  in  reply  by  the  liquidator  to  which 
it  is  unnecessary  to  refer. 

The  learned  Judge  found  that  the  company  "  was  insol- 
vent, or  at  least  unable  to  carry  on  business,"  on  the  13th  of 
October,  1886.  He  seems  to  have  been  under  the  impres- 
sion that  the  winding  up  of  the  company  had  then  com- 
menced, and  that  the  sale  to  Milne  or  his  wife  therefore 
conflicted  with  sec.  8,  sub-sec.  1,  of  ch.  183,  because  of  the 
arrangement  involved  in  it  with  respect  to  his  shares.  On 
this  point  there  is  some  misapprehension  with  regard  to 
the  facts. 

It  is  true  that  on  the  18th  of  August,  1886,  at  a  special 
meeting  of  stockholders  called  "  for  consultation,"  it  was 
resolved  that  "  the  affairs  of  the  company  be  voluntarily 
wound  up  as  soon  as  the  same  can  be  done  to  the  best 
advantage,"  but  this  was  not  either  in  its  form  or  in  the 
manner  of  calling  the  meeting  at  which  it  was  passed  an 
"  extraordinary  "  resolution  for  winding  up  the  company 
within  the  meaning  of  section  3,  sub-section  4,  and  section 
4,  sub-section  1,  of  the  Act. 

Again,  at  a  meeting  of  the  shareholders  held  on  the  4th  of 
September,  1886,  a  resolution  was  passed,  apparently  with- 
out reference  to  the  resolution  at  the  meeting  of  the  18th 
of  August,  "  that,  after  carefully  considering  our  affairs,  we 
consider  it  would  be  in  the  best  interest  of  the  share- 
holders to  wind  up  the  business  and  affairs  of  the  company, 
and  this  resolution  is  made  to  wind  up  the  said  business 
voluntarily,  in  accordance  with  the  provisions  of  the  Act," 
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etc.    This  resolution  also  is  not  in  form  an  extraordinary  Judgment, 
resolution,  and  it  does  not  appear  that  the  meeting  was  one  Osler, 
at  which  such  a  resolution  could  by  law  be  proposed  and  J,A* 
passed,  no  notice  having  been  given  in  the  notice  calling 
such  meeting  of  the  intention  to  propose  it  (section  3,  sub- 
section 4).  Assuming,  however,  that  notice  had  been  given 
and  that  the  meeting  was  competent  to  pass  a  preliminary 
special  resolution  to  wind  up  the  company,  within  the 
meaning  of  section  3,  sub-section  5,  and  section  4,  sub- 
section 2,    yet  such  resolution  was  not  confirmed  as 
required  by  section  3,  sub-section  5,  but,  on  the  contrary, 
at  a  subsequent  meeting  of  the  shareholders,  held  on  the 
28th  of  September,  it  was  resolved  that  it  was  not  advis- 
able to  ratify  it. 

The  learned  Judge  held  that  the  liquidator  was  entitled 
to  the  lands  in  question  freed  from  any  encumbrances 
placed  thereon  by  Milne  and  his  wife,  and  to  an  account  of 
any  profits  made  by  them  out  of  the  lands  since  the  con- 
veyance. 

The  judgment,  if  I  rightly  understand  it,  proceeds  upon 
two  grounds  :  first,  that  the  conveyance  was  made  after  the 
commencement  of  the  winding  up  proceedings;  and  secondly, 
that  the  sale  to  Milne  was  authorized  by  a  resolution  passed 
at  a  meeting  of  the  directors  of  the  company,  held  on  the  13th 
of  October,  1886,  and  was  therefore  practically  a  sale  by  the 
directors  to  one  of  their  own  number,  and  as  such  a  direct 
"breach  of  trust  as  regards  the  company. 

The  first  reason  is  not  founded  on  fact  as  I  have  already 
pointed  out,  and  as  to  the  second,  it  appears  to  have  been 
overlooked  that  at  a  general  meeting  of  shareholders  held 
on  the  19th  of  July,  1887,  the  sale  was  ratified  by  the  com- 
pany, though  this  would  have  been  of  no  avail,  if  the  first 
objection  held  good  in  point  of  fact. 

It  is  unnecessary,  however,  to  determine  whether  the 
company  was  in  a  position  to  make  or  to  ratify  such  sale, 
because  I  am  of  opinion  that  the  Court  had  not  power  to 
grant  the  relief  sought  by  the  petition  in  respect  of  that 
particular  transaction.    The  sale  may  be  void  on  one  or 
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Judgment.   all  0f  the  grounds  stated  in  the  petition,  but  if  so  it  must 
Osler,     be  attacked  in  another  way. 

J.A.  The  proceeding  is  taken  under  section  23,  sub-sec.  17,  of 

the  Winding-up  Act,  a  section  which,  as  has  been  said,  gives 
a  summary  method  of  enforcing  rights  which  exist  inde- 
pendently of  it,  but  does  not  create  any  new  rights.  The 
section  enacts  that  where  in  the  course  of  winding  up  a 
company,  it  appears  that  any  director  has  :  (1)  misapplied,, 
or  (2)  retained  in  his  own  hands,  or  (3)  become  account- 
able for  moneys  of  the  company  or  (4)  been  guilty  of  any 
misfeasance  or  breach  of  trust  in  relation  to  the  company,  the 
Court  may  on  the  application  of  the  liquidator  examine  into 
the  conduct  of  such  director,  and  compel  him  (a)  to  repay 
the  moneys  so  misapplied  or  retained  or  for  which  he  has 
become  accountable  with  interest,  etc.  (b)  to  contribute 
such  sums  of  money  to  the  assets  of  the  company  by  way 
of  compensation  in  respect  of  such  misapplication,  retainer, 
misfeasance  or  breach  of  trust,  as  the  Court  thinks  just. 

This  summary  jurisdiction  is  of  an  extremely  stringent 
and  comprehensive  kind.  Its  scope  cannot  be  better  stated 
than  in  the  following  observations  of  Sir  G.  M.  GifFard,  L. 
J.,  in  one  of  the  leading  decisions  upon  the  corresponding- 
section  165  of  the  Companies'  Act,  1862  (Imperial). 
Speaking  of  that  section  and  of  section  101,  most  of  which 
is  found  in  section  23,  sub-section  17,  of  our  Act,  he  says  (at 
p.  493)  :  "  I  think  that  those  clauses  were  introduced  in 
order  that  by  means  of  proceedings  under  the  Act,  without 
any  double  process  or  double  set  of  proceedings,  complete 
justice  might  be  done  between  the  parties,  and  a  complete 
winding-up  effected  ;  and  I  think  the  instances  are  rare  in 
which  the  jurisdiction  ought  not  to  be  exercised.  No  doubt 
there  are  some  cases  (as  for  instance,  where  you  have  parties 
concerned  some  of  whom  are  not  amenable  to  the  jurisdiction 
of  winding  up,  and  it  is  not  right  and  just  to  have  a  piece- 
meal litigation)  when  it  is  proper  that  a  bill  should  be  filed. 
*  *  Wherever  upon  notice  of  motion,  and  upon  affidavit, 
and  due  examination  of  witnesses,  you  can  properly  arrive 
at  a  conclusion,  I  can  see  no  reason  whatever  why  a  bill  should 
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be  filed.  *   *   The  evidence  can  be  taken  under  the  wind-  Judgment, 
ing-up  just  in  as  many  ways  as  it  can  be  taken  upon  bill  filed ;  Osler, 
and, what  is  more  important,  there  are  thesamemeans  of  hear-  J,A* 
ing  in  the  Court  below,  and  the  same  means  of  appeal  to  this 
Court  and  to  the  House  of  Lords.    Therefore,  I  can  see  no 
reason  why  any  narrow  construction  should  be  put  upon 
the  Act,  and  I  think  it  would  be  to  the  disadvantage  of 
the  public  that  a  narrow  construction  should   be  put 
upon  it :  "  Stringers  Case,  L.  R.  4  Ch.  475.  These  observa- 
tions, with  one  exception,  apply  to  the  section  of  our  own 
Act.    The  exception  relates  to  the  right  of  appeal  which 
is  no  doubt  very  much  restricted,  a  circumstance  which 
may  perhaps  sometimes  induce  the  Court,  where  large 
interests  are  involved,  to  decline  jurisdiction  and  leave  the 
liquidator  to  proceed  in  the  ordinary  way. 

Other  important  and  leading  cases  upon  the  application 
of  the  section,  and  the  rights  of  the  liquidator,  and  the 
liability  of  directors,  are  Ranee's  Case,  L.  R.  6  Ch.  104  ; 
In  re  National  Funds  Assurance* Co.,  10  Ch.  D.  118; 
Coventry  and  Dixon's  Case,  14  Ch.  D.  660  ;  In  re  Anglo- 
French  Co-operative  Society,  21  Ch.  D.  492  ;  Filter  off  s 
Case,  21  Ch.  D.  519;  and  Cavendish- Bentinck  v.  Fenn,  12 
App.  Cas.  652. 

Now,  what  the  liquidator  seeks  by  means  of  this  pro- 
ceeding is  not  an  order  for  the  payment  by  Milne  of  the 
$2,000  of  the  purchase  money  which  was  credited  upon 
his  stock.  That  would  have  been  clearbv  within  the  sec- 
tion, and,  as  at  present  advised,  I  hardly  see  what  answer 
could  have  been  made  to  it,  for  a  more  irregular  transac- 
tion it  is  hardly  possible  to  conceive  of,  except  perhaps 
some  of  the  others  which  have  been  disclosed  in  connection 
with  this  company.  Nor  is  it  said  that  the  property  was 
by  reason  of  any  misfeasance  or  breach  of  trust  acquired 
by  Milne  or  Mrs.  Milne  for  less  than  its  value,  i.  e.,  that  it 
was  worth  more  than  the  amount  of  the  assumed  mortgages 
and  the  $2,000,  and  an  order  asked  for  payment  by  the 
director  of  the  difference  between  $5,000  and  the  real  value. 
The  section  may  perhaps  extend  to  granting  relief  of  that 
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Judgment,  kind,  at  all  events  where  the  defaulting  director  has  sold 
Osler,      the  property  and  realized  an  ascertainable  profit. 
J. A.  What  is  sought  is  that  the  conveyance  may  be  declared 

void,  and  that  Mrs.  Milne  may  be  ordered  to  convey  free  and 
clear  of  encumbrances,  and  that  she  and  her  husband  may 
be  made  to  account  for  the  rents  and  profits.  This,it  appears 
to  me,  is  just  that  kind  of  relief  to  which  the  section  does 
not  extend,  because  it  cannot  be  granted  without  affecting 
the  rights  of  parties  who  are  not  amenable  to  the  jurisdic- 
tion of  the  winding  up,  who,  in  this  case,  are  Mrs.  Milne 
and  her  mortgagees,  and  the  person  to  whom  it  was  said 
she  has  contracted  to  sell  part  of  the  land. 

This  branch  of  the  petition  therefore  fails. 

The  DeCew  mortgage  stands  in  a  different  positions 
The  respondent  is  of  course  entitled  to  retain  it  as  security 
for  repayment  of  the  $3,000  originally  advanced  under  the 
agreement  of  the  10th  of  February,  1887.  He  claims  to  hold' 
it  also  for  the  further  advances  on  the  security  of  the 
assignment  of  the  29th  of  November,  1888.  This  assign- 
ment was  made  after  the  commencement  of  the  winding; 
up  and  was  executed  by  the  former  liquidator. 

The  learned  judge  disposes  of  this  part  of  the  case  by 
saying  that  "the  same  principles  are  involved"  as  in  the  for- 
mer case,  and  he  adjudges  the  respondent  to  be  a  trustee- of 
all  moneys  received  by  him  on  account  of  the  mortgage  and 
"  that  he  reassign  the  mortgage  on  repayment  of  the  money 
bond  fide  advanced  by  him  on  account  thereof."  This 
appears  to  leave  it  all  at  large.  The  case  is  incomplete.. 
The  learned  Judge  should  enquire  into  the  circumstances 
under  which  the  second  assignment  was  made.  If  it  was 
merely  given  as  security  for  money  due  and  owing  by  the 
company  to  the  respondent  for  advances  or  otherwise  not 
covered  by  the  first  assignment,  I  cannot  see  that  the  Act, 
gives  the  liquidator  any  authority  to  prefer  a  creditor  by 
making  such  an  assignment.  In  that  case  I  think  the  defen- 
dant cannot  retain  the  mortgage  except  in  respect  of  the 
advances  under  the  first  assignment,  and  if  he  has  received 
on  account  of  the  mortgage  more  than  sufficient  to-  repay 
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the  $3,000  he  must  pay  it  over  to  the  liquidator,  with  Judgment, 
interest,  without  regard  to  any  other  claim  which  he  may  Osler, 
have  against  the  company.  J,A- 

If,  on  the  other  hand,  the  second  assignment  appears  to 
have  been  given  as  security  for  new  advances  then  or 
thereafter  to  be  made,  the  circumstances  must  be  enquired 
into,  and  the  respondent  being  a  director  of  the  company, 
the  necessity  for  and  the  propriety  of  the  advances  must 
be  determined  having  regard  to  that  fact.  The  Act, 
section  9,  authorizes  the  liquidator  to  carry  on  the  business 
of  the  company  so  far  as  may  be  necessary  for  the 
beneficial  winding  up  of  the  same  (sub-section  2) ;  and  to 
raise  upon  the  security  of  the  assets  of  the  company  from 
time  to  time  any  requisite  sum  or  sums  of  money  (sub- 
section 5). 

It  was  therefore  within  the  general  powers  of  the  liqui- 
dator to  execute  the  second  assignment  for  the  purposes 
mentioned  in  sub-sections  2.  and  5,  and  for  all  that  appears  it 
may  have  been  in  good  faith  executed  for  those  purposes, 
and  the  new  loans,  if  they  were  made  in  fact,  may  have 
been  necessary  and  proper.  The  matter  must  be  referred 
back  to  the  learned  J udge  on  this  point  for  further  enquiry 
and  determination,  and  if  anything  is  due  from  the  respon- 
dent to  the  liquidator,  it  must  be  ascertained  and  the 
amount  ordered  to  be  paid. 

I  wish  to  add  that  in  proceedings  under  this  section, 
except  in  cases  of  the  most  simple  kind,  the  enquiry 
should  be  had  in  the  ordinary  way  by  examination  of 
witnesses,  etc. 

The  unsatisfactory  nature  of  affidavit  evidence  is  well 
illustrated  in  the  present  case. 

As  to  costs : — The  appellants  substantially  succeed,  and 
although  the  proceedings  from  first  to  last  disclose  great 
irregularity,  I  see  nothing  to  indicate  dishonesty.  I  think 
therefore  the  appellants  must  have  their  costs  out  of  the 
estate. 


Appeal  allowed  with  costs. 
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Robinson  v.  Harris. 

Specific  performance— Speculative  character  of  property — Time— Notice  to 
complete — Reasonable  notice — Mection. 

Statement.  This  was  an  appeal  by  the  defendant  from  the  judgment 
of  the  Queen's  Bench  Division,  reported  21  O.R  43,  and 
came  on  to  be  heard  before  this  Court  [Hagarty,  0.  J.  0., 
Burton,  Osler,  and  Maclennan,  JJ.  A.]  on  the  27th  of 
November,  1891. 

J.  Reeve,  Q.  C,  for  the  appellant. 
F.  E.  Hodgins,  for  the  respondent. 

Judgment.  January  8th,  1892.  The  appeal  was  dismissed  with 
costs,  the  Court  being  equally  divided,  the  decision  turn- 
ing on  questions  of  fact. 
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White  v.  Sage.- 

Fraud  and  misrepresentation — Deceit — Damage. 

In  order  that  a  representation  may  be  actionable  it  must  be  fraudulently- 
made.  Where,  therefore,  in  an  action  to  recover  damages  for  falsely 
representing  that  a  forged  cheque  was  genuine,  the  jury  answered  in 
the  negative  the  question  "  Did  the  defendant  falsely,  fraudulently  and 
deceitfully  represent  the  signature  to  the  cheque  to  be  genuine,  when  in 
truth  and  in  fact  it  was  a  forgery  ?  "  the  action  was  held  not  maintain- 
able, though  in  answer  to  other  questions  they  found  that  the  defendant 
made  the  representation  without  knowing  whether  it  was  true  or  false, 
without  a  reasonable  belief  in  its  truth  and  without  making  proper 
enquiries. 

Judgment  of  the  County  Court  of  Oxford  reversed. 

This  was  an  appeal  by  the  defendant  from  the  judg- Statement, 
ment  of  the  County  Court  of  Oxford. 

The  action  was  brought  to  recover  as  damages  the  amount 
of  a  forged  cheque  paid  by  the  plaintiffs  to  the  forger, 
introduced  to  them  by  the  defendant,  who  stated  at  the 
same  time  that  the  cheque  was  "  all  right." 

The  action  was  tried  before  Finkle,  Co.  J.,  at  Woodstock, 
on  the  9th  of  June,  1891,  and  on  the  answers  of  the  jury  to 
certain  questions  judgment  was  entered  in  favour  of  the 
plaintiffs. 

The  questions  and  answers  were  as  follows : — 

1.  Did  the  plaintiff  White  advance  the  money  on  the 
cheque  in  consequence  of  the  representations  made  by  the 
defendant  Sage  ?  Yes. 

2.  Did  the  defendant  falsely,  fraudulently  and  deceitfully 
represent  the  signature  to  the  cheque  to  be  genuine  when 
in  truth  and  in  fact  it  was  a  forgery  ?  No. 

3.  If  the  defendant  did  not  falsely  and  deceitfully  repre- 
sent the  cheque  to  be  genuine,  did  he  make  the  proper 
inquiries  before  representing  the  cheque  to  be  all  right  ? 
No. 

4.  If  the  defendant  represented  the  cheque  to  be  all  right, 
did  he  do  so  bond  fide  under  a  reasonable  belief  of  its 
truth  ?  No. 
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Statement.        5.  Did  the  defendant  make  the  representation  without 
knowing  whether  it  was  true  or  false  ?  Yes. 

A  motion  in  term  to  set  aside  this  judgment  was  unsuc- 
cessful, and  an  appeal  by  the  defendant  came  on  to  be 
heard  before  this  court  [Hagarty,  C.  J.  O.,  Burton,  Osler, 
and  Maclennan,  J  J.  A.]  on  the  21st  of  January,  1892. 

Aylesworth,  Q.  C,  for  the  appellant. 
0.  J.  Eolman,  for  the  respondents. 

March  1st,  1892.    Burton,  J.  A.  :— 

The  sole  question  before  us,  I  take  it,  on  this  appeal,  is 
whether  the  judgment  rendered  by  the  learned  Judge  is 
warranted  by  the  findings  of  the  jury. 

The  jury  in  their  second  finding  acquit  the  defendant  of 
fraud  or  deceit,  and  that  finding,  as  it  seems  to  me,  puts  an 
end  to  the  case. 

I  cannot  state  my  view  of  the  law  more  clearly  than  it 
is  put  by  Lord  Watson  in  the  now  famous  case  of  Derry  v. 
Peek,  14  App.  Cas.  337.  He  there  says  :  (p.  345)  "  (The 
Court  of  Appeal)  seem  to  have  held  that  a  man  who  makes 
a  representation  with  the  view  of  its  being  acted  upon,  in 
the  honest  belief  that  it  is  true,  commits  a  fraud  in  the  eye 
of  the  law,  if  the  court  or  a  jury  shall  be  of  opinion  that 
he  had  not  reasonable  grounds  for  his  belief.  I  have  no 
hesitation  in  rejecting  that  doctrine,  for  which  I  can  find 
no  warrant  in  the  law  of  England." 

That  decision,  which  commends  itself  fully  to  my  sense 
of  justice,  puts  an  end  to  the  difference  of  opinion  as  to 
whether  an  action  for  negligent  misrepresentation  as 
distinguished  from  fraudulent  misrepresentation  could  be 
maintained,  and  I  think  very  properly  holds  that  it  cannot, 
and  that  there  must  be  proof  of  fraud,  and  that  nothing 
short  of  that  will  suffice. 

The  jury  having  negatived  fraud,  the  answers  to  the 
third,  fourth  and  fifth  questions  become  immaterial.  If 
the  defendant  did  honestly  believe  the  representation,  it 
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"becomes  of  no  consequence  whether  he  ought  reasonably  to  Judgment, 
have  entertained  that  belief.  Burton, 

Lord  Herschell,  in  the  same  case  says  :  (p.  375)"  In  my  J>A* 
opinion  making  a  false  statement  through  want  of  care  falls 
far  short  of,  and  is  a  very  different  thing  from,  fraud,  and 
the  same  may  be  said  of  a  false  representation  honestly 
believed  though  on  insufficient  grounds." 

If  a  false  statement  be  made,  but  is  so  made  without 
the  matter  being  present  to  one's  mind  or  is  made  carelessly , 
that  is  not  fraud,  but  carelessness  for  which  no  action  lies. 

And  I  think  it  is  eminently  proper  that  it  should  be  so. 
The  legislature  has,  I  think,  wisely  held  that  to  make  a 
person  liable  for  a  representation  as  to  the  character  and 
solvency  of  another,  the  representation  should  be  in  writ- 
ing ;  and  I  have  a  strong  impression  that  if  the  representa- 
tion imputed  to  the  defendant  had  been  reduced  to  writing 
it  would  have  shown  that  all  that  he  intended  to  represent 
was  that,  if  this  was  the  cheque  of  George  Rice,  it  was 
perfectly  good. 

In  dealing  with  the  present  question  I  am  of  course 
assuming  that  he  was  representing  the  genuineness  of  the 
cheque,  but  I  doubt  whether  I  should  have  come  to  that 
conclusion,  but  assuming  the  correctness  of  that  finding  the 
jury  have  found  that  he  was  guilty  of  no  fraud. 

As  to  a  new  trial,  it  seems  to  me  that  it  would  be  con- 
trary to  principle  to  interfere  with  a  jury's  finding  upon 
evidence  such  as  we  find  here,  and  upon  a  charge  which 
was  not  objected  to,  more  especially  in  a  case  like  the 
present,  where  the  issue  was  fraud  or  no  fraud. 

The  view  taken  by  the  learned  Judge  as  to  the  effect  of 
the  answers  to  the  third,  fourth  and  fifth  questions  shows 
that  he  has  misapprehended  Lord  Bram well's  meaning  as 
to  the  term  "  recklessly,"  because  those  answers  estab- 
lish no  more  than  that,  in  the  opinion  of  the  jury,  the 
defendant  did  not  make  proper  enquiries  or  that  he  did  not 
make  the  representation  under  a  reasonable  belief  of  its 
truth  and  that  he  made  it  without  knowing  whether  it 
was  true  or  false.    None  of  these  answers,  in  face  of  the 
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Judgment,  other  finding,  that  he  acted  without  fraud,  amount  to  any- 
Bxtrton,  thing,  and  certainly  do  not  establish  that  he  acted  "  reck- 
J,A*  lessly  "  as  interpreted  by  Lord  Bramwell.  Lord  Braniwell 
is  very  particular  in  saying  (p.  350)  that  he  agrees  with 
Cotton,  L.  J.,  only  in  the  first  part  of  his  proposition  which, 
as  qualified  by  Lord  Bramwell  would  thus  run :  "  That 
where  a  man  makes  a  statement  to  be  acted  upon  by 
others  which  is  false,  and  which  is  known  by  him  to  be 
false,  or  is  made  by  him  recklessly,  i.  e.,  without  care  whether 
it  be  true  or  false,  he  is  liable  to  an  action  for  deceit."  In 
that  case,  as  Lord  Bramwell  adds  :  "  He  would  be  a  rogue.'* 
Thus  qualified  he  says  he  agrees  with  the  proposition,  and 
he  subsequently  goes  on  to  say,  it  is  a  man's  duty  to  tell 
the  truth  or  what  is  believed  to  be  the  truth. 

And  he  takes  pains  further  to  make  his  meaning  clear 
when  again  commenting  on  Cotton,  L.  J.'s  statement  of  the 
law.  He  quotes  from  him  : — "  Where  a  man  makes  a  false 
statement  without  reasonable  ground  to  suppose  it  to  be 
true,  and  without  taking  care  to  ascertain  if  it  is  true,  he 
is  liable  civilly  as  much  as  a  person  who  commits  what  is 
usually  called  fraud."  From  that  Lord  Bramwell  dissents,, 
although  he  clothes  his  dissent  in  very  courteous  terms, 
when  he  says  :  "  I  say  I  agree  if  that  means  making  a 
statement  of  which  he  knows  or  believes  not  the  truth"  and 
then  he  exposes  the  fallacy  of  holding  the  defendants  liable, 
not  because  of  dishonesty,  but  because  they  had  not  reason- 
able ground  for  believing ;  because,  in  other  words,  they 
were  unreasonable  ;  and  then  he  adds :  "  I  say  they  never 
undertook  to  be  otherwise." 

We  are  all  agreed  that  the  judgment  entered  by  the 
learned  Judge  on  the  findings  of  the  jury  is  unwarranted 
and  cannot  be  allowed  to  stand. 

We  have  therefore  to  consider  the  evidence  and  see 
wThether  any  injustice  has  been  done,  and  whether  that  is 
so  clearly  shown  as  to  render  it  proper  to  expose  the 
defendant  to  the  risk  of  another  trial,  when  he  is  charged 
with  fraud. 
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Bearing  in  mind  Lord  Bram well's  very  clear  definition —  Judgment, 
is  there  any  evidence  here  upon  which  a  jury  could  reason-  Burton, 
ably  find,  that  the  defendant,  when  he  made  the  statement,  J,A* 
knew  it  to  be  false,  or  that  he  made  it  without  caring 
whether  it  was  true  or  false,  or  to  use  his  expressive  lan- 
guage, that  he  was  "  a  rogue  ?  "  I  confess  that  as  a  juror  I 
should  find  it  impossible  to  come  to  any  such  conclusion, 
and  as  a  Judge  I  say  that  there  is  no  evidence  proper  to 
submit  to  them  to  sustain  either  proposition  ;  but  whether 
I  am  right  or  not  in  the  latter  view,  is  not  very  material. 
'The  question  is  not  whether  a  nonsuit  could  have  been 
entered,  but  whether  we  ought  to  set  aside  the  present 
verdict  and  grant  a  new  trial.  Entertaining  these  views, 
I  never  could  be  a  consenting  party  to  the  defendant  being 
again  exposed  to  the  risk  of  being  made  liable  for  what 
may  have  been  a  careless,  but  not  a  fraudulent,  act. 

On  the  main  question  I  refer  to  Bowen,  L.  J.'s  remarks 
in  Angus  v.  Clifford  (1891),  2  Ch.  449  at  p.  470,  and  think 
we  are  bound  to  allow  the  appeal  and  direct  judgment  for 
the  defendant. 

Osler,  J.  A. : — 

The  learned  Judge  left  several  questions  to  the  jury. 
The  first  we  need  not  consider.  The  second  is  this  :  "  Did 
the  defendant  falsely,  fraudulently  and  deceitfully  represent 
the  signature  to  the  cheque  to  be  genuine  when  in  truth 
and  in  fact  it  was  a  forgery  ? "  In  dealing  with  this  ques- 
tion in  his  charge  the  learned  Judge  said :  a  This  is  the 
important  question  which  I  think  myself  the  verdict  will 
entirely  depend  upon.  If  you  are  able  to  put  your  finger 
upon  the  evidence  that  will  show  that  such  representation 
was  false  and  deceitful,  then  you  can  say,  ' Yes.'  It  is 
for  you  to  satisfy  your  minds  that  the  defendant  went  into 
the  plaintiffs'  store  and  fraudulently  represented  that  the 
signature  was  George  Rice's  when  it  was  not  so." 

With  such  a  direction,  the  jury  answered  the  question 
in  the  negative,  and  in  so  doing,  I  think,  it  must  be  held 
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Judgment,   that  they  have  completely  absolved  the  defendant  from 
Osler,      the  charge  of  fraudulent  misrepresentation. 
JA-  The  question  as  framed,  and  as  it  was  explained  to  the 

jury,  covers  the  whole  ground,  and  the  other  questions,, 
though  involving  matters  proper  for  the  consideration 
of  the  jury  in  coming  to  a  conclusion  on  the  second; 
question,  were  such  as  ought  not  to  have  been  sub- 
mitted to  them  in  addition  to  that  for  the  purpose  of 
obtaining  separate  and  distinct  answers.  The  only  object 
of  putting  such  questions,  if  they  had  been  properly  framed,, 
which  they  are  not,  would  be  to  enable  the  jury  to  find, 
or  the  judge  to  hold  as  the  result  of  the  answers,  that  the 
defendant  had  been  guilty  of  deceit  by  ascertaining  that 
the  elements  of  fraud  or  deceit  were  to  be  found  in  his 
conduct.  As  put  by  Lord  Cranworth  in  Western  Bank  of 
Scotland  v.  Addie.  L.  E,.  1  Sc.  App.  ]45,  at  p.  168,  approved 
in  Berry  v.  Peek,  14  App.  Cas.  337  :  Absence  of  reasonable 
cause  for  believing  the  statement,  or  the  making  a  state- 
ment which  the  least  enquiry  would  shew  to  be  incorrect,, 
may  be  evidence,  but  only  evidence,  that  the  state- 
ment was  not  really  believed  to  be  true ;  and  any  liability 
of  the  defendant  would  be  the  consequence,  not  of  his 
having  stated  to  be  true  what  he  did  not  reasonably  believe 
to  be  true,  but  of  his  having  stated  as  true  what  he  did 
not  believe  to  be  true. 

This  is  in  our  case  entirely  negatived  by  the  answer  to 
the  second  question. 

If  the  third,  fourth  and  fifth  questions  had  been 
answered,  or  I  should  say,  so  framed  as  to  be  capable  of 
being  answered,  that  the  defendant  knew  his  statement 
to  be  untrue,  or  that  he  was  culpably,  that  is,  con- 
sciously, and  thus,  recklessly,  ignorant  whether  it  was 
true  or  false,  we  should  have  had  a  direct  contradiction  of 
the  answer  to  the  second  question.  But  that  is  not  the 
result  of  the  answers  to  these  questions.  From  the 
recent  case  of  Angus  v.  Clifford  (1891),  2  Ch.  449,  one  of 
the  most  important  of  the  scholia,  if  I  may  use  the  expres- 
sion, upon  Berry  v.  Peek,  I  make  the  following  extract 
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from  the  judgment  of  Bowen  L.  J.,  at  p.  471,  in  reference  Judgment, 
to  the  meaning  of  the  word  "  reckless"  or  "recklessly, "as  used  Osler, 
in  this  connection.  "  Now,  what  (he  says),  is  the  old  J*A- 
common  law  direction  to  juries  ?  *  *  The  old  direction, 
time  out  of  mind,  was  this,  did  he  know  that  the  state- 
ment was  false,  was  he  conscious  when  he  made  it  that 
it  was  false,  or  if  not,  did  he  make  it  without  knowing 
whether  it  was  false,  and  without  caring  ?  Not  caring,  in 
that  context,  did  not  mean  not  taking  care,  it  meant  in- 
difference to  the  truth,  the  moral  obliquity  which  consists 
in  a  wilful  disregard  of  the  importance  of  truth,  and 
unless  you  keep  it  clear  that  that  is  the  true  meaning  of 
the  term,  you  are  constantly  in  danger  of  confusing  the 
evidence  from  which  the  inference  of  dishonesty  in  the 
mind  may  be  drawn — evidence  which  consists  in  a  great 
many  cases  of  gross  want  of  caution — with  the  inference  of 
fraud,  or  of  dishonesty  itself,  which  has  to  be  drawn  after 
you  have  weighed  all  the  evidence."  See  also  per  Lindley, 
L.  J.,  at  p.  469. 

I  think  the  proper  judgment  upon  the  answers  of  the 
jury  was  and  is  a  judgment  for  the  defendant;  and  that 
there  is  no  such  conflict  or  inconsistency  in  the  answers  as 
to  necessitate  a  new  trial.  The  evidence  impresses  me,  as 
it  probably  impressed  the  jury,  with  the  conviction  that 
the  conduct  of  the  defendant  is  to  be  described  more  as  a 
piece  of  careless  blundering  or  thoughtless  good  nature, 
than  as  a  deliberate  fraud.  The  appeal  must  therefore  be 
allowed  and  the  action  dismissed.  With  regard  to  the 
costs,  however,  I  think  we  may  follow  the  precedent  of 
Angus  v.  Clifford  (1891),  2  Ch.  449.  The  defendant's  state- 
ment was  grossly  careless.  His  own  misconduct  has  to 
a  great  extent,  if  not  altogether,  caused  or  invited  the 
litigation,  and  therefore  I  think  he  should  have  no  costs 
of  the  action  or  of  the  appeal. 
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Judgment.    MACLENNAN,  J.  A.: — 
Maclennan, 

J. A.  i  regret  to  come  to  the  conclusion  that  the  judgment 

must  be  reversed. 

Berry  v.  Peek,  14  App.  Cas.  337,  establishes  that  in  order 
that  a  representation  may  be  actionable  it  must  be  fraud- 
ulently made. 

The  answer  of  the  jury  to  the  second  question  negatives 
fraud  and  deceit  in  making  the  representation,  and  that 
finding  seems  entirely  warranted  by  the  evidence.  The 
defendant  appears  to  be  a  simple-minded,  excitable  man, 
who  can  be  possessed  with  an  idea  very  readily  by  a  cun- 
ning designing  person,  and  it  seems  evident  enough  that 
he  was  himself  deceived  by  the  sharper  who  used  him  for 
the  purpose  of  deceiving  the  plaintiffs. 

The  answer  to  the  third  question  does  not  assist  the 
plaintiffs,  because  if  the  defendant  believed  the  statements 
he  made  it  is  immaterial  whether  he  made  any  enquiries 
or  not.  Whether  he  made  enquiries  or  not  may  have  an 
important  bearing  on  the  question  of  his  intention  to  deceive 
and  cheat  the  plaintiffs,  but  is  not  conclusive,  and  in  spite 
of  the  omission  to  enquire  the  jury  have  negatived  the 
deceit,  which  they  were  perfectly  at  liberty  to  do.  The 
same  observation  is  applicable  to  the  answer  to  the  fifth 
question,  that  he  made  the  representation  without  know- 
ing whether  it  was  true  or  false.  One  may  have  honest 
belief  without  knowledge.  Honest  belief  may  be,  and 
often  is,  altogether  wrong.  The  fourth  question  and 
answer  occasion  some  difficulty.  The  question  is  this: 
"  If  the  defendant  represented  the  cheque  to  be  all  right, 
did  he  do  so  bond  fide  under  a  reasonable  belief  of  its 
truth,"  and  the  answer  to  the  question  is,  "  no."  I  think, 
reading  all  the  questions  and  answers  together,  and  look- 
ing at  the  learned  Judge's  charge  with  reference  to  them, 
that  the  opinion  of  the  jury  upon  the  reasonableness  of 
the  defendant's  belief  occasioned  their  answer  to  this  ques- 
tion, and  that  all  they  meant  to  say  is  that  his  belief 
though  bond  fide,  was  not  a  reasonable  belief .    They  had 
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affirmed  the  bond  fides  in  their  answer  to  the  second  ques-  Judgment, 
tion,  and  now  they  say  that  although  bond  fide  it  was  not  Maclennan, 
reasonable.  J,A* 

If  the  defendant  had  obtained  the  money  for  himself,  no 
doubt  the  plaintiffs  would  have  been  entitled  to  undo  the 
transaction  and  to  recover  it  back ;  but  the  defendant 
obtained  no  benefit  from  the  transaction.  There  was 
nothing  like  a  contract  between  the  plaintiffs  and  him,  and 
the  action  is  an  action  of  deceit  pure  and  simple.  There 
is  nothing  in  the  case  on  which  the  doctrine  of  estoppel  or 
warranty  can  be  invoked,  and  the  intention  on  the  part  of 
the  defendant  to  defraud  or  deceive  the  plaintiffs  having 
been  negatived  by  the  jury,  the  action  in  my  opinion 
necessarily  failed,  and  the  judgment  must  be  reversed. 
See  Low  v.  Bouverie  (1891),  3  Ch.  82. 

Hagarty,  C.  J.  0.,  concurred. 

Appeal  allowed  without  costs. 
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Township  of  Sombra  v.  Township  of  Moore. 

Ways — Negligence — Municipal  Corporations — R.  S.  0.  ch.  184-  sec.  531  (4). 

Sub-section  4  of  section  531  of  R.  S.  0.  ch.  184,  provides  that  if  an 
action  is  brought  against  a  municipal  corporation  to  recover  damages 
sustained  by  reason  of  an  obstruction,  excavation,  or  opening,  in  a 
public  place,  made,  left,  or  maintained,  by  another  corporation  or  by 
any  person  other  than  a  servant  or  agent  of  the  municipal  corporation^ 
the  last  mentioned  corporation  shall  have  a  remedy  over  against  the- 
other  corporation  or  person  for  any  damages  which  the  plaintiff  in  the 
action  may  recover  against  them. 

This  applies  to  the  case  of  an  obstruction,  excavation  or  opening, 
directly  and  immediately  placed  on  or  dug  in  the  highway  by 
the  corporation  or  person  against  whom  the  remedy  over  is  given. 
It  does  not  give  a  right  to  one  township  municipal  corporation 
to  recover  from  an  adjoining  township  municipal  corporation  damages 
recovered  for  an  accident  caused  by  nonrepair  of  a  road  lying 
between  the  townships  which  they  were  jointly  liable  to  keep  in  repair. 

Judgment  of  the  County  Court  of  Lambton  reversed. 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  County  Court  of  Lambton. 

One  Gray  brought  an  action  against  the  corporation  of 
the  township  of  Sombra,  to  recover  damages  for  injuries 
sustained  by  him  in  consequence  of  the  nonrepair  of  a 
road  lying  between  that  township  and  the  adjoining 
township  of  Moore,  which  these  two  townships  were 
jointly  liable  to  keep  in  repair  under  the  provisions  of  the 
Municipal  Act.  After  the  plaintiff's  statement  of  claim 
had  been  delivered,  the  corporation  of  Sombra  served 
notice,  on  the  13th  of  November,  1888,  on  the  township 
of  Moore  under  Consolidated  "Rule  329,  stating  that  the 
action  had  been  brought,  and  that  they  claimed  to  be  en- 
titled to  contribution  from  that  township  to  the  extent  of 
one-half  of  any  sum  which  Gray  might  recover  against 
them,  on  the  ground  that  both  townships  were  jointly 
liable  for  the  state  of  the  repair  of  the  road.  And  further, 
that  if  the  township  of  Moore  wished  to  dispute  the  plain- 
tiff's claim  in  the  action  they  were  to  enter  an  appearance 
to  the  notice  within  eight  days  after  service,  and  that  in 
default  of  their  doing  so  they  would  not  be  entitled  in 
any  future  proceedings  between  the  townships  to  dispute 
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the  validity  of  the  judgment  which  might  be  recovered  by  Statement. 
Gray. 

On  the  6th  of  June,  1889,  an  order  was  made  on  the 
application  of  the  defendants,  the  township  of  Sombra, 
directing  that  the  third  party,  the  township  of  Moore, 
should  be  at  liberty  to  defend  the  action  and  appear  at  the 
trial  and  cross-examine  the  plaintiff's  witnesses,  and 
should  be  bound  by  the  judgment  on  the  issue  raised  be- 
tween Gray  and  the  township  of  Sombra.  It  was  further 
ordered  that  all  questions  between  the  townships  should 
be  reserved  to  be  disposed  of  by  the  Judge  after  the  trial 
of  the  action. 

The  action  was  tried  at  Sarnia  on  the  12th  of  June, 
1889,  and  Gray  recovered  judgment  against  the  township 
of  Sombra  for  damages  and  costs,  about  $271  in  all. 

Thereafter  pleadings  were  delivered  between  the  town- 
ships— the  statement  of  claim  on  the  29th  of  November, 
and  the  defence  on  the  oth  of  December.  The  former  set 
out  the  pleadings  and  proceedings  in  the  action,  and  the 
notice  and  order  respecting  the  township  of  Moore  as 
third  party.  It  then  alleged  that  the  ditch  which  caused 
the  injury  of  which  Gray  had  complained  had  been  con- 
structed and  placed  on  the  road  by  the  township  of 
Moore  :  that  since  its  construction  that  township  had  made 
drains  and  ditches  in  their  township  leading  into  the 
ditch  on  the  road  in  question,  and  conveying  into  it  large 
quantities  of  water  which  had  worked  away  the  road  allow- 
ance and  rendered  it  unfit  for  travel,  and  dangerous  and 
out  of  repair,  and  that  it  was  in  consequence  of  these  acts  of 
the  township  of  Moore  that  Gray  had  recovered  dam- 
ages against  the  township  of  Sombra. 

The  township  of  Sombra  therefore  claimed  to  be  in- 
demnified by  the  township  of  Moore  to  the  full  extent  of 
the  damages  recovered  against  them  by  Gray,  or  in  the 
alternative  to  the  extent  of  one-half  of  such  damages,  on 
the  ground  that  the  township  of  Moore  was  jointly  liable 
with  them  to  keep  the  road  in  repair. 
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Statement.  In  their  statement  of  defence  the  township  of  Moore 
denied  that  the  plaintiff  Gray's  damages  had  been  sus- 
tained, and  that  it  had  been  proved  in  his  action  that  they 
had  been  sustained,  by  reason  of  any  obstruction,  excava- 
tion, or  opening,  placed,  made,  left,  or  maintained  in  the 
highway  by  them,  and  they  pleaded  and  claimed  the 
benefit  of  section  531,  sub-section  4,  of  the  Municipal  Act. 

They  also  denied  their  liability  to  indemnify  the  town- 
ship of  Sombra,  and  pleaded  the  Statute  of  Limitations. 

The  case  as  between  the  original  defendants  and  the 
township  of  Moore  as  third  party  was  tried  before  the 
learned  Judge  of  the  County  Court  without  a  jury. 

It  appeared  that  there  was  a  ditch  on  one  side  (the  Moore 
side)  of  the  town  line  between  Sombra  and  Moore,  origin- 
ally constructed  and  maintained  by  both  of  the  townships, 
and  that  in  the  course  of  years  the  sides  of  the  ditch  had 
fallen  in,  and  that  by  the  action  of  water  and  frost  the  face 
of  the  road  had  been  worn  away,  and  the  travelled  part 
made  narrower  than  it  ought  to  have  been.  The  water 
to  which  this  effect  was  attributed,  was  for  the  most 
part  water  which  flowed  out  of  the  township  of  Moore 
into  the  town  line  ditch  through  drains  and  ditches  in  the 
side  lines  of  that  township. 

The  learned  Judge  held  that  the  case  came  within  sec- 
tion 531,  sub-section  4,  of  the  Municipal  Act,  and  that  the 
township  of  Moore  was  liable  under  that  section  to  in- 
demnify the  township  of  Sombra  against  Gray's  judgment. 
From  this  judgment  the  township  of  Moore  appealed,  and 
the  appeal  came  on  to  be  heard  before  this  Court  [Hagarty, 
C.  J.  O.,  Burton,  Osler,  and  Maclennan,  J  J.  A.],  on  the 
25th  of  January,  1892. 

Aylesworth,  Q.  C,  for  the  appellants. 
Shepley,  Q.  C,  for  the  respondents. 
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March  1st,  1892.     HAGARTY,  C.  J.  O.  :—  Judgment. 

Hag  arty, 

A  road  lies  between  these  townships.  The  Municipal  C.J.O. 
Act  (sections  536  and  538)  directs  such  roads  to  be  main- 
tained and  improved  by  the  township  councils,  and  that 
the  latter  shall  have  jurisdiction  over  them.  Sections  539 
and  540  provide  for  their  action,  and  if  one  neglect  to  join 
the  other,  the  matter  may  be  referred  to  arbitration. 

Section  556  enacts  that  when  township  councils  fail  to 
maintain  township  boundary  lines  by  mutual  agreement, 
either  may  apply  to  the  County  Council ;  and  under  section 
557,  when  the  councils  neglect  or  refuse  to  repair,  the 
ratepayers  may  apply  to  the  county  council  to  enforce  the 
repairs,  and  the  following  sections  provide  for  this  being 
done,  and  how,  if  necessary,  the  cost  can  be  levied  on 
the  township. 

The  legislature  has  thus  provided  a  remedy  for  any 
neglect  or  refusal  by  either  of  the  townships  jointly  liable 
for  nonrepair. 

The  claim  is  rested  on  sub-section  4  of  section  531  of 
the  Municipal  Act.  It  may  be  thus  summarized :  If  an 
action  is  brought  against  a  municipal  corporation  for 
damages  sustained  by  reason  of  any  obstruction,  excava- 
tion or  opening  in  a  highway,  etc.,  placed,  left,  or  main- 
tained by  another  corporation  or  by  any  person  other  than 
a  servant  or  agent  of  the  municipal  corporation,  the  last 
named  corporation  shall  have  remedy  over  against  the 
other  corporation  or  person,  and  may  enforce  payment  of 
damages  and  costs.  But  only  if  the  other  corporation  or 
person  shall  be  or  be  made  a  party  to  the  action,  and  if  it 
be  established  that  the  damages  were  sustained  by  reason 
of  an  obstruction,  etc.,  made,  left,  or  maintained  by  the 
other  corporation  or  person,  and  the  municipal  corpora- 
tion sued  may  have  the  other  corporation  or  person 
made  a  party,  if  not  already  a  party,  the  other  being 
allowed  to  defend  as  well  the  original  claim  as  the  claim 
for  the  remedy  over. 

The  main  difficulty  seems  to  be  whether  this  new 
remedy,  first  given  in  1 887,  applies  to  a  case  like  the  present. 
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Judgment.       The  plaintiff  Gray  could  have  sued  Sombra  and  Moore 
Hagarty,  together  as  jointly  liable  to  him :  Maw  v.  Townships  of 
C.J.O.      King  and  A Ibion,  8  A.  R.  248,  and  the  wording  of  the 
section  would  seem  to  apply  to  such  a  state  of  things. 

But  does  the  section  contemplate  a  case  of  original  joint 
liability  in  all  the  defendants  sued  or  brought  in,  or  does 
it  only  refer  to  cases  of  separate  wrongdoers  who,  in  ordi- 
nary law,  cannot  claim  contribution  each  from  the  other  ? 

A  municipal  corporation  is  sued  for  injury  sustained 
from  a  hole  dug  in  a  road  by  some  other  person  or  public 
company.  The  statute  seems  clearly  to  provide  for  such  a 
case.  The  person  injured  may  sue  one  or  both  alleged 
wrongdoers. 

I  find  difficulty  in  applying  the  section  to  damages  re- 
covered for  a  road  being  out  of  repair  when  it  is  equally 
the  duty  of  the  two  townships  to  keep  it  in  proper  order. 

It  seems  hardly  pertinent  to  such  a  case  to  discuss 
whether  the  nonrepair  causing  the  injury  was  on  the  one 
side  of  the  road  or  the  other ;  whether  in  fact  the  respon- 
sibility of  each  was  limited  to  their  half  of  the  road. 

I  think  no  such  distinction  could  be  maintained.  Then, 
do  the  words  of  the  section  refer  to  anything  except  some 
active  "  obstruction,  excavation  or  opening  "  in  a  road  ? 

Do  they  cover  mere  non-feasance,  such  as  allowing  water 
to  overflow  a  ditch  and  gradually  to  eat  away  the  edge, 
thus  narrowing  the  road  ? 

Is  not  all  that  occurred  here  properly  characterized  as 
mere  nonrepair  for  which  default  the  township  of  Sombra 
is  as  legally  responsible  to  the  public  as  the  township  of 
Moore  ? 

It  would  seem  as  if  the  section  were  aimed  at  such  cases 
as  Township  of  Vespra  v.  Cook,  26  C.  P.  182,  or  in  some 
respects  as  in  Garty  v.  City  of  London,  and  the  London 
Street  R.  W.  Co.,  18  O.  R.  122. 

In  the  latter  case  the  city  was  sued,  and  under  the  Act 
brought  in  the  Street  Railway  Company  as  defendants  as 
the  parties  who  had  caused  the  bad  state  of  the  street  on 
which  the  plain  tiff  was  injured.    There  the  entire  damages 
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and  costs  in  which  the  city  was  liable  were  recovered  over  Judgment, 
against  the  third  party.  Hagarty, 

This  section  would  seem  to  point  to  a  case  where  the  O.J.O. 
entire  damages  and  costs  should  be  borne  by  the  third 
party  ;  not  to  any  case  for  contribution. 

If  Sombra  recover  here  it  must  be  on  the  principle  that 
Moore  alone  is  to  blame  for  not  keeping  their  side  of  the 
road  in  proper  repair  ;  in  other  words  apportioning  the 
road  in  separate  moieties  between  them. 

Another  case  is  Balzer  v.  Township  of  Gosfield  and  the 
County  of  Essex,  17  O.  R.  700.  I  gather  from  the  report 
that  the  action  was  brought  against  both.  The  county  had 
assumed  the  road  and  were  liable  for  its  state.  The  town- 
ship had  dug  a  ditch  on  it  encroaching  on  the  road,  and 
the  plaintiff  was  injured  because  of  the  ditch.  At  the 
trial  judgment  was  obtained  against  the  county  and  the 
county  was  given  judgment  over  against  the  township 
for  the  damages  and  costs.  This  was  upheld  by  the 
Divisional  Court.  But  no  discussion  is  reported  involving 
the  points  in  this  case.  There  was  no  joint  liability  in 
either  of  these  cases. 

The  statute  provides  a  remedy  for  the  neglect  of  either 
municipality  of  the  joint  duty.    See  sections  556  to  561. 

These  provisions  seem  fully  to  meet  the  case.  If  either 
the  township  or  the  freeholders  along  the  line  neglect  to 
proceed  as  the  statute  directs  it  is  of  course  at  the  peril  of 
such  actions  as  that  of  Gray  being  brought  against  both 
or  either  of  the  municipalities. 

I  am  unable  to  see  how  the  provisions  of  section  531, 
sub-section  4,  can  be  held  to  apply  to  the  present  case. 

In  this  view  it  is  unnecessary  to  discuss  any  other  point 
raised,  and  the  appeal  should  be  allowed. 

Osler,  J.  A. : —  , 

[The  learned  Judge  stated  the  facts  as  above  set  out 
and  continued :] 

I  think  we  may  under  section  52,  sub-section  7,  of  the 
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Judgment.  Judicature  Act  and  Consolidated  Rule  328,  regard  the 
Osler,  township  of  Moore  as  having  been  made  a  party  to  the 
J-A-  action  within  the  meaning  of  section  531,  sub-section  4, 
of  the  Municipal  Act  and  thus  there  can  be  no  difficulty  as 
to  that  township's  right  to  maintain  this  appeal.  I  do  not 
think  it  necessary  to  consider  whether  the  proper  pro- 
cedure was  adopted  for  the  trial  of  the  question  of 
liability,  as  no  point  was  made  upon  it  by  the  appellant, 
and  the  amendment  to  sub-section  4,  made  by  54  Vic.  ch. 
42,  sec.  24,  (0.)  regulates  the  procedure  for  the  future. 

With  all  respect  for  the  learned  Judge  below,  I  am  of 
opinion  that  this  case  is  not  one  which  comes  within 
section  531. 

The  section  enacts  that  if  an  action  is  brought  against  a 
municipal  corporation  to  recover  damages  sustained  by 
reason  of  any  obstruction,  excavation,  or  opening,  in  a 
public  highway,placed,  made,left,or  maintained, by  another 
corporation,  or  by  any  person  other  than  a  servant  or  agent 
of  the  municipal  corporation,  the  last  mentioned  corpora- 
tion shall  have  a  remedy  over  against  the  other  corporation 
or  person  for  any  damages  which  the  plaintiff  in  the  action 
may  recover  against  them. 

Assuming  that  the  section  gives  a  remedy  against  a 
municipal  corporation,  its  language  points,  I  consider, 
altogether  to  the  case  of  an  excavation,  opening,  or  obstruc- 
tion directly  and  immediately  dug  in  or  placed  on  the 
highway  by  the  corporation  or  person  against  whom  the 
remedy  over  is  given.  I  think  what  the  Act  intended  to 
provide  for,  and  to  give  a  remedy  in  respect  of  was 
the  case  where  the  municipality  had  been  made  to  suffer 
for  the  negligence  of  some  contractor,  property  owner,  or 
other  person,  in  making  an  opening  or  excavation  in,  or 
placing  an  obstruction  upon,  the  street,  and  leaving  it  un- 
guarded or  uncovered,  or  where  a  mere  wrongdoer  had 
done  the  same  thing,  or  where  any  person,  and  perhaps 
another  municipal  corporation,  had,  with  or  without  autho- 
rity, made  a  ditch  or  drain  in  the  highway  as  in  the  case 
of  Balzer  v.  Township  of  Gosfield,  et  al,  17  0.  K  700. 
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Here  the  excavation  or  opening  in  the  road  which  caused  Judgment, 
the  damage   for  which   the   township   of   Sombra  has  Osler, 
been  made  to  pay  was  caused  by  the  gradual  wearing  J>A- 
away   of   the    road   in   the  course    of   years  by  the 
water  flowing,  as   may   be  conceded,  out  of  the  town- 
ship of  Moore.    But  how  can  it  be  said  to  have  been  an 
excavation  or  opening  "placed,  made,  left,  or  maintained 
by  Moore  ?    The  words  "  placed  or  made  "  do  not  properly 
describe  an  opening  or  excavation  thus  caused,  and  if  it 
can  be  said  to  have  been  "  left  or  maintained  "  in  the  high- 
way it  was  so  left  or  maintained  equally  by  the  negligence 
of  Sombra  as  of  Moore.  That  it  is  there  is  owing  indirectly, 
it  is  true,  to  the  action  of  the  water,  but  if  Sombra  had 
done  its  duty  it  need  never  have  been  there  at  all. 

Both  Sombra  and  Moore  were  bound  to  keep  the  road  in 
repair.  If  the  former  thought  that  its  disrepair  was  being 
caused  by  water  flowing  upon  it  out  of  the  township  of 
Moore,  Sombra  had  its  remedy  before  the  County  Council 
under  sections  564  and  566  of  the  Municipal  Act.  It  is 
owing  therefore  as  much  to  the  negligence  of  Sombra  as  of 
Moore  that  the  ditch  has  increased  to  such  a  size  as  to  be 
dangerous.  Both  townships  have  failed  in  their  duty  of 
preventing  the  action  of  the  water  upon  the  road  or  repair- 
ing the  waste  from  time  to  time  caused  by  it,  and  for 
damages  fastened  upon  one  of  them  by  reason  of  an  exca- 
vation or  opening  so  caused,  I  think  the  statute  gives  no 
remedy  by  contribution  or  otherwise  against  the  other. 

Maclennan,  J.  A. : — 

I  regret  to  be  unable  to  support  this  judgment  to  the 
extent  of  one-half,  for  it  would  be  no  more  than  just  that 
the  defendant  corporation  should  pay  its  share  of  the 
damages  awarded  to  the  plaintiff  Gray.  I  think,  however, 
that  it  is  impossible  to  do  otherwise  than  to  allow  the 
appeal,  and  to  set  aside  the  judgment  complained  of. 

It  is  unnecessary  to  determine  whether  section  531 
(4)  applies  to  a  case  in  which  two  municipalities  are  equally 
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Judgment,  liable  to  repair  a  highway,  and  one  of  them  has  wrongfully 
Maclennan,  "  placed,  made,  left,  or  maintained  an  obstruction,  excava- 
J,A'  tion  or  opening"  thereon,  whereby  actionable  damage  has 
been  sustained  by  some  person,  but  I  see  no  good  reason 
why  it  should  not  apply  to  such  a  case.  The  enactment 
gives  a  new  statutory  remedy,  and  ought  to  be  applied  to 
all  cases  coming  fairly  within  its  language,  which  I  incline 
to  think  such  a  case  would  do. 

In  the  present  case,  however,  it  is  not  contended  that  the 
township  of  Moore  actually  placed,  made,  left,  or  maintained 
anything  whatever  upon  the  highway.  What  is  said  is 
that  there  having  been  a  drain  constructed  many  years 
ago  upon  the  town  line,  the  township  of  Moore  afterwards 
<  made  another  drain  or  ditch,  the  wTater  from  which  is  dis- 
charged into  the  town  line  drain,  and  that  the  result  is 
the  roadway  has  been  gradually  wearing  away  by  the 
action  of  the  water  and  made  narrower  than  it  formerly 
was.  Even  if  it  is  assumed  to  be  a  wrong  thing  for  the 
township  of  Moore  to  open  drains  or  ditches  into  tbe  town 
line  drain  I  find  it  impossible  to  hold  that  to  be  a  case  of 
"  placing,  making,  leaving,  or  maintaining  an  obstruction, 
excavation,  or  opening  "  upon  the  road.  But  if  it  were  I 
think  no  such  case  is  made  out  as  a  matter  of  fact. 

The  learned  J udge  says  :  "  The  evidence  clearly  proves 
the  fact,  which  is  indeed  admitted,  that  the  excavation 
complained  of  was  caused  entirety  by  the  township  of 
Moore  interrupting  waters  wThich  originally  flowed  in  other 
directions,  and  bringing  them  down  a  side  line  emptying 
into  the  town  line  along  which  they  flowed  westerly  to  the 
river." 

It  seems  that  the  town  line  drain  was  constructed  many 
years  ago,  and  it  extends  the  whole  length  of  the  two  town- 
ships, twelve  or  thirteen  miles.  In  some  places  it  is  on 
the  Sombra  side  and  in  others  on  the  Moore  side  of  the 
road,  and  it  is  evidently  a  joint  work  of  the  two  townships 
such  as  is  contemplated  by  section  596  of  the  Municipal  Act. 
Its  fall  is  into  the  River  St.  Clair,  and  I  think  it  is  plain 
it  was  constructed  as  much  for  the  drainage  of  the  land  as 
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for  the  advantage  of  the  highway.    That  being  the  charac-  Judgment, 
ter  of  the  town  line  drain  it  cannot  be  held  that  the  open-  Maclennan, 
ing  of  side  line  ditches  or  drains  into  it  is  per  se  a  wrongful      *j  A- 
act,  even  if  some  water  which  would  naturally  have  flowed 
in  a  different  direction  thereby  comes  down.    When  a  new 
road  is  made  and  graded  it  must  be  inevitable  that  a  new 
direction  is  given  to  the  drainage  to  a  greater  or  less 
extent,  and  it  would  require  a  clear  and  strong  case  of 
negligence  to  be  made  out  before  a  municipality  could  be 
held  liable  as  wrongdoers  for  making  the  ordinary  use  of  a 
public  drain  by  opening  their  road  ditches  into  it  in  the 
most  convenient  way. 

I  am,  therefore,  with  great  respect,  unable  to  agree  with 
the  finding  of  the  learned  Judge  that  the  township  of 
Moore  was  proved  to  have  committed  a  wrongful  act  in 
opening  these  side  road  drains  into  the  town  line  ditch, 
and  so  I  think  they  cannot  be  held  liable  in  this  action. 
They  ought  to  have  been  sued  either  jointly  with  Sombra, 
•or  separately,  by  the  plantiff,  for  they  were  both  by  law 
bound  to  repair  the  road  ;  but  not  having  been  sued,  the 
law  does  not  make  them  liable  in  a  case  like  this  to  con- 
tribute anything  to  the  damages  recovered. 

Burton,  J.  A.,  concurred. 


Appeal  allowed  with  costs. 
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Hutson  V.  Valliers  ET  AL. 

Mechanic's  lien — County  Court — Division  Court — Enforcement  in — R.  S.  0. 
ch.  126,  sec.  23 — Mortgage — A  ccount — Practice — Cross-appeal — Notice. 

Section  23  of  R.  S.  0.  ch.  126,  which  allows  proceedings  to  recover  the 
amount  of  a  mechanic's  lien  to  be  taken  under  certain  circumstances  in 
the  County  Court  and  Division  Court  applies  only  to  actions  in  which 
the  party  seeking  to  enforce  his  lien  is  suing  in  the  ordinary  way  to 
obtain  judgment  and  execution.  Those  Courts  cannot  entertain  an 
action  in  the  nature  of  an  action  of  account  by  a  lien  holder  against  a 
mortgagee  who  has  sold  the  land  in  question  under  mortgage  prior  to  the 
lien  though  there  may  be  wider  powers  by  way  of  summary  application. 

Judgment  of  the  County  Court  of  York  affirmed,  Maclennan,  J.A.r. 
dissenting. 

In  County  Court  cases  notice  of  cross-appeal  is  not  necessary. 

Statement.        This  was  an  appeal  by  the  Union  Loan  and  Savings 
Company  from  the  judgment  of  the  County  Court  of  York. 

The  defendant  Valliers  had  contracted  for  the  purchase 
of  building  ground,  but  had  not  yet  obtained  a  conveyance, 
and  he  still  owed  a  balance  of  purchase  money.  He  began 
to  build  four  houses  upon  the  land  and  the  plaintiff,  a 
slater  and  felt-roofer,  did  work  and  supplied  materials  upon 
and  for  the  buildings,  at  the  request  of  Valliers,  to  the 
amount  of  $71.99.  The  work  was  done  before  the  13th  of 
September,  1887,  and  the  plaintiff  registered  a  mechanic's 
lien  therefor  in  due  time,  on  the  6th  of  October.  On  tho 
loth  of  September  Valliers  had  executed  a  mortgage  in  fee 
on  the  land  to  the  defendants,  the  loan  company,  for  $2,000, 
and  out  of  this  the  balance  due  for  purchase  money  was 
paid,  and  a  conveyance  was  obtained  from  the  vendor  to 
V^alliers.  The  mortgage  was  registered  on  the  14th  of 
September.  The  portion  of  the  mortgage  money  which, 
was  paid  on  account  of  purchase  money  was  about  $1,000,. 
and  about  $350  more  of  the  $2,000  had  been  advanced 
before  the  6th  of  October  when  the  plaintiff  registered  his 
lien,  the  remaining  $650  not  being  advanced  until  after- 
wards. 

Besides  the  mortgage  for  $2,000,  there  was  a  contempo- 
raneous agreement  between  Valliers  and  the  company  that 
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in  the  event  of  the  mortgagor  failing  to  complete  the  build-  Statement, 
ings,  the  mortgage  money  should  at  once  become  due,  that 
the  mortgagees  might  take  possession  and  make  such  alter- 
ations and  additions  as  they  saw  fit,  and  that  the  premises 
should  stand  charged  with  the  money  so  expended.  This 
•collateral  agreement  was  not  registered. 

Some  time  after  the  registration  of  the  plaintiff's  lien 
Valliers  absconded,  not  having  completed  the  buildings, 
and  the  company  entered  into  possession,  and  completed  the 
buildings,  expending  for  that  purpose  about  $500  over 
and  above  the  remainder  of  the  $2,000. 

On  the  7th  of  December  the  plaintiff  brought  this  action 
against  Yalliers  and  the  loan  company  to  enforce  his  lien, 
and  in  his  statement  of  claim  he  did  not  assert  priority 
over  the  company's  mortgage  so  far  as  regarded  the  $2,000, 
but  he  did  claim  priority  over  the  further  advance  of 
$500  made  in  pursuance  of  the  unregistered  agreement. 

The  action  was  tried  before  McDougall,  Co.  J.,  who 
thought  that  the  loan  company,  having  taken  and  registered 
their  mortgage  before  the  registration  of  the  plaintiff's  lien, 
were  entitled  to  priority  not  only  for  the  $2,000  advanced 
thereon,  but  also  for  the  $500  advanced  on  the  unregistered 
agreement,  and  the  property  having  been  sold  by  the 
company  under  their  power  of  sale  pending  the  present 
action,  he  decided  that  the  plaintiff  could  only  claim  pay- 
ment out  of  any  surplus  there  might  be  of  the  proceeds  of 
sale  after  satisfying  the  company's  claims  in  full  including 
the  subsequent  advances. 

In  that  view  he  took  an  account  of  the  purchase  money 
received  by  the  company,  and  of  all  their  advances  and 
expenditure,  and  found  there  was  a  surplus  of  $33,  which 
he  adjudged  to  the  plaintiff  against  the  company.  He  also 
in  his  judgment  dismissed  the  plaintiff's  claim  to  priority 
over  the  company's  advances  of  $500  beyond  the  mortgage 
money  with  costs  of  that  issue. 

Against  this  judgment  the  company  appealed  on  the 
grounds  that  there  was  no  jurisdiction  in  the  County  Court 
to  entertain  such  an  action  at  all,  and  that,  in  any  event, 


156  ONTARIO  APPEAL  REPORTS.  [VOL. 

Statement,  the  learned  Judge  had' erroneously  disallowed,  in  taking 
their  account,  a  charge  of  $35  for  inspector's  fees  in  over- 
seeing the  work  done  by  them  upon  the  buildings,  the 
allowance  of  which  would  have  left  no  surplus,  so  that  the 
plaintiff's  action  would  have  been  dismissed. 

The  plaintiff  did  not  give  any  notice  of  cross-appeal 
against  the  judgment. 

The  appeal  came  on  to  be  heard  before  this  Court 
[Hagarty,  C.J.O.,  Burton,  Osler,  and  Maclennan,  JJ.A.]r 
on  the  14th  of  January,  1892. 

G.  F.  Shelley,  Q.  C,  for  the  appellants. 
G.  A.  Masten,  for  the  respondent. 

March  1st,  1892.    Burton,  J.A.  :— 

The  meaning  of  section  28  of  the  Mechanics'  Lien  Act 
is  by  no  means  clear,  but  upon  the  best  consideration  I 
have  been  able  to  give  to  it,  I  have  come  to  the  conclusion 
that  it  is  confined  to  those  cases  in  which  the  party  seek- 
ing to  enforce  his  claim  is  suing  in  the  ordinary  way  to 
obtain  judgment  and  execution.  What  else  can  be  meant 
by  the  words  "  usual  procedure  of  the  Court  ?  "  It  is  true 
that  section  gives  an  additional  remedy  by  summary  pro- 
ceedings, but  these  are  also,  I  think,  confined  to  those  cases 
in  which  the  claimant  is  seeking  to  enforce  a  sale  of  the 
land.  In  such  proceedings  it  might  become  necessary  to 
take  an  account  of  subsequent  encumbrances  and  to  settle 
their  priorities,  but  apart  from  this  the  Division  Courts  and 
County  Courts  have  no  equitable  jurisdiction. 

The  lien  holder,  so  soon  as  he  had  registered  his  lien, 
became  a  subsequent  encumbrancer  and  entitled  to  redeem 
the  company's  mortgage;  but,  I  think,  with  great  deference, 
that  to  seek  equitable  relief  of  that  nature  he  was  bound 
to  resort  to  the  High  Court,  which  alone  possesses  the 
machinery  for  working  out  such  a  proceeding. 

Whenever  the  mortgagees  sold  under  their  power  of 
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sale  his  remed}^  against  the  estate  charged  with  his  lien,  Judgment, 
either  by  execution  or  order  for  sale,  was  gone,  and  I  Burton, 
think  his  only  remedy  as  an  encumbrancer  against  the 
surplus  wTas  in  the  High  Court.  I  think  this  is  the  true 
interpretation  of  the  enactment,  but  if  this  is  doubtful,  I 
think  it  better  to  leave  the  responsibility  with  the  Legis- 
lature than  to  run  the  risk  of  legislating. 

The  objection  was  raised  at  the  trial  but  was  not  pressed, 
both  parties  apparently  agreeing  that  owing  to  the  small- 
ness  of  the  amount  it  was  undesirable,  as  one  of  the  counsel 
expressed  it,  "  that  it  should  go  about  from  court  to  court," 
but  should  be  disposed  of  by  the  learned  J udge.  That,  I 
think,  is  sufficient  to  dispose  of  this  appeal ;  after  consent- 
ing to  leave  the  matter  to  a  tribunal  of  their  own  selection, 
which  had  otherwise,  in  my  opinion,  no  jurisdiction,  neither 
party  can  be  heard  to  appeal. 

The  result  is'therefore  that  the  appeal  should  be  dis- 
missed, and  the  judgment  of  the  learned  County  Court 
Judge  stands. 

Osler,  J.  A.  : — 

The  relief  sought  by  the  plaintiff  in  this  action  differs 
in  some  material  respects  from  that  sought  in  the  ordinary 
action  for  realizing  a  mechanic's  lien.  To  the  extent  of 
the  $2,000  secured  by  the  company's  mortgage  it  is  mani- 
fest, both  from  the  pleadings  and  the  course  taken  at  the 
trial,  that  the  lien  holder  was  not  disputing  their  claim  to 
priority,  and  had  nothing  else  been  in  question  he  would 
have  obtained  judgment  against  the  employer  Valliers,  the 
mortgagor,  under  which  the  estate  charged  with  the  lien, 
that  is  the  equity  of  redemption,  might  have  been 
sold  subject  to  the  mortgage.  To  such  an  action  the 
mortgagees,  no  claim  being  made  against  them  under  sec- 
tion 5,  sub-section  3,  to  reduce  their  priority  to  the  lien  to 
the  extent  of  the  increase  in  the  selling  value  of  the  land 
arising  from  the  work  in  respect  of  which  the  lien  attached, 
would  not  have  been  necessary  or  proper  parties,  and  the 
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Judgment,  purchaser  of  the  equity  .  of  redemption  would  have  been 
Osler,  the  person  to  deal  with  them  and  entitled  to  redeem  them. 
J. A.  rpke  mortgagees,  however,  asserting  in  effect  that  by  virtue 
of  the  collateral  unregistered  agreement  the  amount  of  their 
prior  mortgage  was  not  $2,000,  but  $2,500,  the  action 
was  brought  not  merely  to  enforce  and  recover  the  lien  by 
sale  of  the  debtor's  land,  but  also  for  a  declaration,  as 
incident  to  such  relief,  that  the  mortgagees  had  no  priority 
over  him  in  respect  of  the  $500. 

Pending  the  action,  the  mortgagees  sold  the  land  under 
the  power  of  sale  in  their  mortgage,  so  that  it  was  out  of 
the  power  of  the  lien  holder  to  enforce  his  lien  by  sale  of 
the  land ;  and  in  the  course  of  the  trial  it  is  evident  that 
the  plaintiff  conceded  the  priority  of  the  mortgagees  not 
only  as  to  the  $2,000,  but  also  as  to  the  further  advance  of 
$500.  The  action,  in  consequence  of  the  mortgagees  having 
been  made  parties,  thus  became  one  for  taking  an  account 
against  them,  and  it  was  so  proceeded  with  and  disposed  of 
at  the  trial.  The  first  question  therefore  is  whether  an 
action  of  this  kind,  claiming  as  incidental  to  the  enforce- 
ment of  the  lien,  relief  against  a  person  asserting  himself 
to  be  a  prior  mortgagee,  or  an  account  of  the  proceeds 
a  sale  properly  made  by  such  prior  mortgagee,  is  maintain- 
able in  the  County  Court. 

Section  28  of  the  Mechanics'  Lien  Act  enacts  that  "  where 
the  amount  (claimed)  is  within  the  jurisdiction  of  the 
County  or  Division  Courts,  respectively,  proceedings  to  re- 
cover the  same,  according  to  the  usual  procedure  of  the  Court 
by  judgment  and  execution  may  be  taken  in  the  proper 
Division  Court  or  in  the  County  Court  of  the  county  in 
which  the  land  charged  is  situate  ;  or  (2)  proceedings  may 
be  taken  before  the  Judge  of  the  said  Courts,  who  may  pro- 
ceed in  a  summary  manner  by  summons  and  order,  and 
may  take  accounts  and  make  requisite  enquiries,  and  in 
default  of  payment  may  direct  the  sale  of  the  estate  and 
interest  charged,  and  such  further  proceedings  may  be 
taken  as  the  Judge  directs." 

Sub-section  2.  "  Any  conveyance  under  the  seal  of  the 
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County  Court  Judge  shall  be  effectual  to  pass  the  estate  or  Judgment, 
interest  sold."  Osler, 

Section  29.  "In  cases  other  than  those  specified  in  the  J,A" 
preceding  section  the  lien  may  be  realized  in  the  High 
Court  according  to  the  ordinary  practice  of  that  Court." 

Section  30,  sub-section  3.  "  In  case  of  a  sale  of  the  estate 
and  interest  charged  with  the  lien,  the  Court  or  Judge  may 
direct  the  sale  to  take  place  at  any  time  after  one  month 
after  the  recovery  of  judgment.    *    *  " 

Having  regard  to  the  limitations  of  these  sections,  it 
appears  to  me  very  difficult  to  hold  that  the  present  action 
is  well  brought.  When  section  28  provides  that  the  lien 
may  be  recovered  according  to  the  usual  procedure  of  the 
County  or  Division  Court  by  judgment  and  execution  it 
points  in  my  opinion  very  plainly  to  the  ordinary  case  of  an 
action  by  the  claimant  against  his  debtor,  on  which  judgment 
may  be  obtained  against  him,  possibly  with  a  declaration 
that  the  particular  land  is  charged  with  the  lien,  and  the 
debtor's  estate  will  then  be  sold  under  the  execution  upon 
that  judgment.  I  know  of  no  "  usual  procedure  "  in  the 
County  or  Division  Court  by  which  a  mortgagee  can  be 
made  a  party  to  an  action,  and  an  enquiry  entered  upon  or 
conducted  as  to  the  priority  of  the  lien  over  his  mortgage, 
or  for  an  account  of  the  proceeds  of  a  sale  under  his  mort- 
gage. If  those  questions  can  be  raised  before  a  County 
Judge  it  must  be  done  in  the  other  method  which  the 
section  provides  for  enforcing  the  lien,  namely  by  a  sum- 
mary proceeding  before  him  by  which  it  may  be  that  a 
power  is  conferred  in  all  cases  to  take  accounts  and  make 
requisite  enquiries,  and  to  direct  a  sale  of  the  estate  charged. 
That  is  I  think  also  the  proper  mode  of  proceeding  where 
there  are  subsequent  encumbrancers,  and  where  such  ac- 
counts and  enquiries  have  to  be  taken,  and  priorities  between 
such  encumbrancers  settled. 

But  for  the  course  taken  at  the  trial  I  should  be  obliged 
therefore  to  hold  that  the  action  should  be  dismissed  against 
the  mortgagees  and  that  their  appeal  should  be  allowed. 
I  can  see  no  authority  for  turning  an  action  brought  to 
21 — VOL.  XIX.  A.R. 
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Judgment,  realize  a  lien  by  judgment  and  execution,  into  an  action  for 
Oslek,  an  account  of  the  proceeds  of  the  land,  which,  pending  the 
J,A#  action,  has  been  lawfully  sold  by  the  mortgagees.  It  seems 
to  me  however  that  the  mortgagees  were  content  to  allow 
the  suit  to  proceed  against  them  on  the  footing  of  a  suit 
for  an  account,  and  that  being  so  they  cannot  complain 
and  have  no  reason  to .  complain  of  the  judgment.  The 
item  charged  by  them  for  inspection  of  the  buildings 
erected  or  completed  by  them  on  the  mortgage  premi- 
ses after  they  had  taken  possession  was  properly  disallowed 
by  the  learned  Judge.  There  was  no  authority  in  law  for 
making  such  a  charge  nor  any  agreement  by  the  mortga- 
gor entitling  them  to  impose  it.  It  was  nothing  more  than 
an  assessment  made  by  them  to  maintain  what  they  des- 
cribe as  their  inspection  fund,  out  of  which  they  pay  a 
salary  to  their  own  clerk  or  servant  for  inspecting  or 
superintending  buildings  erected  or  repaired  by  them  as 
mortgaged  properties.  A  mortgagee  in  possession  cannot 
legally  make  a  charge  of  that  kind  against  his  mortgagor  t 
Fisher's  Law  of  Mortgage,  4th  ed.,  p.  869,  sec.  1470 ;  Coote's 
Law  of  Mortgages,  5th  ed.,  p.  1189.  On  the  footing  on 
which  the  case  was  tried  therefore,  and  it  appearing  from 
the  evidence  and  discussion  between  Court  and  counsel 
that  the  plaintiff's  priority  over  the  lien  as  to  both  sums  of 
$2,000  and  $500,  was  admitted ;  and  that  the  case  was 
resolved  into  an  account  of  the  proceeds  of  the  sale  on  that 
-footing,  the  judgment  would  be  right  and  the  result  must 
be  the  dismissal  of  the  appeal  with  costs. 

Hagarty,  C.  J.  O.,  concurred. 

Maclennan,  J.  A. : — 

I  do  not  dissent  from  the  learned  Judge's  finding  with 
regard  to  the  inspector's  fees,  for  it  appeared  that  the 
inspector  was  the  company's  own  salaried  officer,  and  that 
the  $35  had  never  been  actually  paid,  but  was  nothing 
more  than  a  charge  made  by  the  company  in  their  books 
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against  the  mortgagor  for  so  much  time  of  their  officer  Judgment, 
expended  in  overseeing  the  work.    But  I  think  it  is  not  Maclennan,. 
necessary  to  decide  that  point,  or  to  rest  the  plaintiff's  right      J>  A- 
to  recover  upon  that  ground  at  all. 

When  the  plaintiff  registered  his  lien  on  the  6th  of 
October  he  became  a  mortgagee  of  the  land  for  the  amount 
of  his  claim,  or  as  the  Lien  Act,  section  19,  declares:  "a  pur- 
chaser pro  tanto."  The  company's  mortgage  was  then  regis- 
tered, but  as  they  had  then  only  advanced  $1,350,  that 
sum  was  the  extent  of  their  interest  in  the  land,  and  any 
further  sum  which  they  might  advance  after  notice  of  the 
plaintiff's  lien  would  be  subject  to  it,  and  would  become 
third  in  the  order  of  priority.  This  is  all  the  more  so,  as 
regards  the  $500,  for  that  was  advanced  upon  a  separate 
agreement  which  was  not  registered.  That  such  would  be 
the  result  is  settled  by  Hopkinson  v.  Rolt,  9  H.  L.  C. 
514,  and  other  cases,  cited  and  applied  in  this  Court  in 
Blackley  v.  Kenny,  16  A.  R.  522.  The  only  question  here 
is,  whether  registration  of  the  lien  was  notice  to  the  com- 
pany within  those  decisions,  and  I  see  no  ground  upon 
which  the  contrary  can  be  contended.  The  ground  on 
which  these  decisions  are  rested  is,  that  each  new  advance, 
whether  in  pursuance  of  a  previous  agreement  or  not,  is  a 
new  dealing  with  the  land,  the  acquisition  of  a  new  inter- 
est therein,  and  if  so,  it  comes  within  the  express  provi- 
sions of  the  Registry  Act. 

In  my  opinion,  therefore,  the  plaintiff  was  right  in 
asserting  his  priority  over  the  company's  advance  of  $500, 
and  the  plaintiff 's  judgment  should  have  been  for  the  full 
amount  of  his  claim  instead  of  for  $33  merely. 

It  was  contended  that  this  ground  for  upholding  the 
judgment  was  not  available  to  the  plaintiff  by  reason  of 
the  dismissal  of  his  claim  of  priority,  and  that  he  had  not 
given  notice  of  cross-appeal.  I  am  of  opinion,  however, 
that  this  being  an  appeal  from  a  County  Court,  notice  of 
cross-appeal  was  not  necessary;  and  that  under  section 
48  of  the  Judicature  Act,  and  sections  44  and  52  of  the 
County  Courts'  Act,  we  have  power  to  give  the  judgment 
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Judgment.  which  ought  to  have  been  given,  although  the  respondent 
Maclennan,  has  not  appealed  from  or  complained  of  the  judgment. 
J- A-  The  rule  as  to  giving  notice  of  cross-appeal  with  the  reasons 
against  appeal  is  not  applicable  to  County  Court  appeals  ; 
and  even  in  High  Court  appeals,  on  which  such  a  notice  is 
required  to  be  served,  the  omission  of  it  does  not  dimin- 
ish the  powers  of  the  Court,  but  is  merely  ground  for 
adjournment,  or  for  special  order  as  to  costs :  Con.  Rule 
821. 

It  being  clear,  therefore,  that  there  was  an  ample  sur- 
plus of  the  proceeds  of  sale  after  payment  of  all  advances 
made  by  the  company  on  the  mortgage  proper,  to  pay  the 
whole  of  the  plaintiff's  claim,  the  judgment  ought  to  be 
varied,  and  the  company  ought  to  be  ordered  to  pay  the 
plaintiff  the  sum  of  $87  and  costs  of  suit. 

With  regard  to  the  contention  of  the  company  that  the 
County  Court  had  no  jurisdiction,  I  think  there  is  nothing 
in  the  objection.  In  his  statement  of  claim,  the  plaintiff 
expressly  recognizes  the  priority  of  the  company,  in  respect 
of  their  mortgage  proper,  and  the  whole  $2,000  due  thereon, 
and  seeks  to  enforce  it  against  the  equity  of  redemption, 
subject  to  that  mortgage,  but  of  course,  disputing  their 
priority  as  to  the  $500  subsequently  advanced,  and  I  think 
it  is  clear  that  under  section  28  of  the  Act  the  County 
Court  had  jurisdiction  in  the  case. 

I  think  it  cannot  be  denied  that  by  summary  proceed- 
ings under  the  second  part  of  the  section,  the  jurisdiction 
of  the  Court  in  a  case  like  this  is  clear,  and  that  the  objec- 
tion resolves  itself  into  a  question  not  of  jurisdiction  but 
of  procedure.  I  cannot  conceive  that  where  the  defendants 
have  come  into  Court  and  put  in  a  defence,  any  summons 
could  be  necessary  to  entitle  the  Court  to  act  in  the  man- 
ner and  with  the  effect  described  in  the  second  part  of  the 
section. 

The  judgment  should,  therefore,  be  varied  as  above,  and 
the  company  should  pay  the  costs  of  the  appeal,  and  as 
well  the  costs  of  the  action. 


Appeal  dismissed  with  costs. 
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Jones  v.  Paxton. 

Division  Court — Transcript  of  judgment — R.  8.  0.  ch.  51 — County  Court — 
Issue  of  execution— Return  of  nulla  bona — "Proceeding" — 52  Vic. 
ch.  12,  sec.  24  (O.J. 

Under  the  Division  Courts  Act,  R.  S.  0.  ch.  51,  and  Rules  now  in  force, 
the  issue  of  execution  and  return  of  nulla  bona  in  a  foreign  Division 
Court,  to  which  a  transcript  has  previously  been  sent,  is  a  sufficient 
foundation  for  a  transcript  from  the  home  Court  to  the  County 
Court  under  section  223  et  seq.  of  that  Act ;  Maclennan,  J.  A.,  dis- 
senting. 

Burgess  v.  Tidly,  24  C.  P.  549,  distinguished. 

A  transcript  to  a  County  Court  is  not  a  proceeding  within  the  purview 
of  sec.  24  of  52  Vic.  ch.  12  (0.),  providing  that  no  further  proceedings 
shall  be  had  in  a  Division  Court  after  a  transcript  to  another  Division 
Court  without  an  order  or  affidavit ;  Maclennan,  J.  A. ,  dissenting. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  Statement., 
of  the  County  Court  of  the  county  of  York  dismissing 
the  action,  and  came  on  to  be  heard  before  this  Court 
[Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
JJ.  A.],  on  the  20th  and  21st  of  January,  1892.  The  facts 
are  stated  in  the  judgment. 

Aylesivorth,  Q.  C,  and  Chappie,  for  the  appellant. 

Farewell,  Q.  C,  and  E.  D.  Armour,  Q.  C,  for  the  respon- 
dent. 

March  1st,  1892.    Osler,  J.  A. 

The  action  was  brought  against  the  sheriff  of  the 
county  of  Ontario  for  a  false  return  of  nulla  bona 
to  a  writ  of  fi.  fa.  goods  issued  upon  an  alleged 
judgment  of  the  County  Court  of  that  county,  recovered 
by  the  plaintiff  against  one  John  Brethour.  It  was  tried 
before  the  junior  Judge  of  the  county  of  York  and  a  jury, 
who  found  a  verdict  for  the  plaintiff,  which  the  defendant 
moved  against,  and  which  was  set  aside  in  the  following 
term  by  the  senior  Judge. 

The  judgment  on  which  the  fi.  fa.  goods  was  issued  was 
entered  in  the  County  Court  by  the  filing  therein  of  a 
transcript  of  a  judgment  recovered  between  the  parties  in 
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Judgment.  the  fourth  Division  Court  of  the  county  of  Ontario,  and 
Osler,  the  objection  on  which  the  defendant  succeeded  in  setting 
aside  the  verdict  was  that  the  transcript  was  a  nullity,  no 
execution  against  goods  ever  having  been  issued  thereon 
and  returned  nulla  bona  in  that  Division  Court.  It  does 
not  appear  from  the  proceedings  whether  this  objection 
was  taken  at  the  trial,  and  it  is  not  pleaded. 

The  plaintiff's  contention  is  that  it  is  sufficient  if  the 
transcript  to  the  County  Court  shews,  as  it  does,  that  an 
execution  had  been  issued  and  returned  upon  the  judgment 
under  a  transcript  thereof  which  had  been  sent  to  the 
fifth  Division  Court  of  the  county  of  York  ;  and,  secondly, 
that  the  defendant,  as  the  sheriff  to  whom  the  execution 
from  the  County  Court  was  directed,  and  who  had  made 
the  false  return  complained  of,  could  not  contest  the 
validity  of  the  judgment. 

The  important  facts  and  dates  are  as  follows  : 

On  the  19th  September,  1888,  a  judgment  was  recovered 
by  the  plaintiff  against  John  Brethour  in  the  fourth 
Division  Court  of  the  county  of  Ontario. 

On  the  24th  September,  1888,  a  transcript  of  that  judg- 
ment was,  on  the  application  of  the  plaintiff,  issued  by  the 
clerk  of  the  fourth  Division  Court,  pursuant  to  section  217 
of  the  Division  Courts'  Act,  to  the  clerk  of  the  fifth 
Division  Court  of  the  county  of  York,  where  the  judg- 
ment debtor  resided,  who  duly  entered  it  in  his  transcript 
book,  and  issued  an  execution  thereon  against  the  debtor 
which  was  returned  nulla  bona  on  the  25th  October, 
1888. 

Notice  of  this  return  was  duly  sent  by  the  clerk  of  that 
Court  to  the  clerk  of  the  fourth  Division  Court  of  Ontario, 
and  on  the  23rd  March,  1889,  the  plaintiff  obtained  from 
the  clerk  of  the  latter  Court,  under  section  223  of  the 
Act,  a  transcript  of  the  judgment,  which  sets  forth,  inter 
alia,  the  issue  and  return  of  the  execution,  and  which 
was  duly  filed  in  the  office  of  the  clerk  of  the  County 
Court  of  the  county  of  Ontario,  pursuant  to  section  224. 
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The  plaintiff's  case  is  that  his  Division  Court  judg-  Judgment, 
ment  thus  became  in  all  respects  a  valid  and  regular  judg-  .  osler, 
ment  of  the  County  Court,  and  supports  the  ft.  fa.  issued  JA- 
thereon. 

The  point  for  decision  is,  whether  the  execution  and 
return  of  nulla  bona  in  the  fifth  Division  Court  of  York 
was  a  sufficient  foundation  for  the  transcript  to  the  County 
Court,  or  whether  an  essential  condition  to  the  validity  of 
such  a  transcript  was  that  an  execution  should  first  have 
been  issued  out  of  the  Division  Court  in  which  the  judg- 
ment was  originally  recovered,  and  a  return  of  nulla  bona 
obtained  to  that  execution. 

In  Burgess  v.  T Lilly,  24  C.  P.  549,  it  was  held  that  under 
the  former  Division  Courts'  Act,  C.  S.  U.  C.  ch.  19,  sees. 
139,  142,  143,  149,  it  was  necessary  that  an  execution 
should  first  issue  out  of  the  home  Court,  and  be  returned 
nulla  bona  before  a  valid  transcript  of  such  judgment 
could  be  obtained  for  the  purpose  of  making  it  a 
judgment  of  the  County  Court.  This,  as  Mr.  Justice 
Gwynne  points  out,  was  undoubtedly  necessary  under  the 
Division  Courts'  Act  of  1850,  13  &  14  Vic.  ch.  53,  and 
the  Rules  and  forms  made  under  the  Act  of  1853, 16  Vic.  ch. 
177,  to  amend  that  Act.  It  was  also  held  that  the  3rd  sec- 
tion of  the  Act  of  1855,  18  Vic.  ch.  125,  (section  217  of 
the  present  Act)  could  make  no  difference  in  the  construc- 
tion to  be  placed  on  the  former  Acts  in  this  respect.  That 
section,  for  the  first  time,  provided  for  sending  a  transcript 
of  the  judgment  recovered  in  one  Division  Court  to  the 
clerk  of  any  other  Division  Court,  whether  in  the  same 
or  any  other  county,  by  means  of  which  the  judgment 
might  be  enforced  and  collected  in  the  latter  Division 
Court. 

Such  transcript,  however,  does  not  make  the  judgment 
a  judgment  of  the  foreign  Court.  It  is  simply  a  proceed- 
ing auxiliary  to  the  judgment,  for  the  purpose  of  obtaining 
execution. 

These  provisions  were  consolidated  in  the  Division 
Courts'  Act,  C.  S.  U.  C.  ch.  19,  and,  with  the  Rules  and 
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rudgment.  forms  made  by  the  Judges  in  1854,  were  the  provisions  in 
Osler,     force  in  1861,  when  the  transcript  which  w^as  in  question 
J-A°       in  Burgess  v.  Tully  was  issued. 

The  form  of  transcript  given  by  those  Rules  certifies- 
(inter  alia),  that  a  writ  of  execution  upon  the  judgment 
was  duly  issued  out  of  the  said  Court,  that  is,  the  Court 
in  which  it  was  recovered,  by  the  clerk  thereof,  which 
was  directed  to  a  bailiff  of  the  said  Court,  etc. 

Now,  but  for  that  statutory  form  (for  the  Rules  and 
forms  of  1854  had  the  same  force  and  effect  as  if  they 
had  been  included  in  the  Act  of  1853)  it  might  have  been 
supposed,  that  when  the  Division  Courts'  Act  of  1855  pro- 
vided, by  section  3,  (section  217  of  the  present  Act)  for  the 
issue  by  the  clerk  of  a  transcript  from  the  Division  Court 
in  which  the  judgment  had  been  recovered,  to  another 
Division  Court,  under  which  execution  of  the  judgment 
could  be  issued  and  enforced  and  returned  nulla  bona  or 
otherwise,  that  if  such  execution  wTas  in  fact  so  issued 
and  returned,  and  that  could  be  made  in  any  way  to 
appear  to  the  clerk  of  the  home  Court,  the  plaintiff  would 
be  entitled  to  obtain  from  the  clerk  of  that  Court  a  tran- 
script for  the  purpose  of  converting  the  judgment  into  a 
judgment  of  the  County  Court.    Where  a  transcript  has 
issued  from  one  Division  Court  to  another,  under  section 
217,  the  proceedings  taken  in  the  latter  Division  Court 
are  nevertheless  proceedings  to  enforce  and  collect  the 
judgment  ;  for  there  is  but  one  judgment,  and  that  is  the 
judgment  of  the  home  Court,  upon  which  the  execution  in 
the  foreign  Court  issues,  though  the  authority  for  issuing 
it  there  depends  upon  the  transcript.     A  transcript  to  the 
County  Court  (which  can  no  doubt  only  be  issued  from 
the  home  Division  Court),  setting  forth  the  issue  and 
return  of  an  execution  in  the  foreign  Court,  would  in 
form  and  effect  comply  with  the  requirements  of  section 
223.    The  language  of  the  section  is  as  wide  as  possible : — 
"  In  case  an  execution  is  returned  nulla  bona,  and  the 
sum  remaining  unsatisfied  on  the  judgment  under  which 
the  execution  issued  amounts  to  the  sum  of  $40,  the  plain- 
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tiff  or  defendant  may  obtain  a  transcript  of  the  judgment  Judgment, 
from  the  clerk,  (that  is,  the  clerk  of  the  home  Court)  Osler, 
under  his  hand  and  sealed  with  the  seal  of  the  Court  J-A* 
which  transcript  shall  set  forth, 

1.  The  proceedings  in  the  cause  ; 

2.  The  date  of  issuing  execution  against  goods  and 
chattels ;  and 

3.  The  bailiff's  return  of  nulla  bona  thereon,  as  to  the 
whole  or  a  part. 

Such  a  transcript,  being  filed  in  the  office  of  the  clerk 
of  the  County  Court,  becomes,  by  force  of  section  224,  a 
judgment  of  that  Court. 

Why  then,  it  might  be  asked,  might  not  the  clerk  of  the 
home  Division  Court,  upon  its  being  made  to  appear  to 
him  in  fact  that  execution  had  been  issued  and  returned 
nulla  bona  in  the  foreign  Court,  have  issued  the  tran- 
script for  the  County  Court,  mentioned  in  section  223? 
The  answer  given  by  Mr.  Justice  Gwynne  in  Burgess  v. 
Tully,  and  the  ratio  decidendi  of  that  case,  is  to  be  found 
at  pp.  562,  563  of  the  report.  He  says,  "  The  Act  (section 
2  of  the  Act  of  1855)  makes  no  provision  whatever  for  the 
clerk  of  a  Division  Court  to  whom  such  transcript  (that  is, 
the  transcript  from  one  Division  Court  to  another)  is  sent 
making  any  return  of  the  proceedings  taken  thereunder  in 
his  Court  to  the  clerk  of  the  Division  Court  where  the 
judgment  was  obtained,  so  as  to  enable  the  latter  to  certify 
under  his  hand  and  the  seal  of  the  Court  to  the  fact  of 
the  proceeding  having  taken  place ;  nor  was  there  any 
rule  or  form  adopted  by  the  Judges  for  giving  effect  to 
this  Act,  until  1870  [this  should  be  1869],  when  new  rules 
were  framed  and  adopted  under  *  *   32  Vic.  ch.  23,  (0.)." 

Then,  referring  to  the  consolidated  Act,  he  goes  on  to 
say,  "  There  is  nothing  in  the  consolidating  Act  which 
indicates  any  intention  of  making  any  variation  in  the 
law  as  to  the  transcript  to  be  certified,  for  the  purpose  of 
having  a  judgment  in  a  Division  Court  made  a  judgment 
in  a  County  Court,  nor  anything  to  indicate  that  it  was 
the  intention  of  the  legislature  that  the  clerk  of  one 
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Judgment.  Division  Court  should  certify  under  his  hand  and  the  seal 
Osler,  of  his  Court  proceedings  taken  in  another  Court,  under 
J,A-  the  139th  section  (section  3  of  Act  of  1855,  and  section 
217  of  the  new  Act),  nor  indeed  is  there  any  mode  sup- 
plied whereby  the  clerk  of  a  Division  Court  in  which  the 
judgment  was  obtained  should  have  any  means  of  know- 
ing what  was  done  under  an  execution  issued  in  another 
Division  Court,  upon  a  transcript  of  the  judgment  sent 
thereto.  It  can  hardly  be  intended  that  the  clerk  of  one 
Division  Court  should  certify  that  which  the  legislature 
had  provided  no  means  of  his  having  any  knowledge  of," 
etc. 

Now,  without  throwing  any  doubt  upon  the  soundness  of 
the  decision  in  Burgess  v.  Tully,  though  I  may  observe  that 
the  Chief  Justice  of  this  Court — then  Chief  J ustice  of  the 
Common  Pleas — concurred  therein  with  a  good  deal  of  hesi- 
tation, I  think  it  is  one,  proceeding,  as  it  does,  upon  a  strict 
exposition  of  the  statute  and  forms  in  force  when  the  tran- 
script then  in  question  was  issued,  the  principle  of  which 
should  not  be  extended ;  for  it  cannot  but  be  seen  that  the 
creditor  had  in  fact  obtained  there  all  that  was  necessary  to 
warrant  the  issuing  of  the  transcript,  if  only  the  clerk  of  the 
home  Court  had  any  official  means  of  knowing  what  had 
taken  place  under  the  transcript  he  had  issued  to  the  foreign 
Court.  As  the  law  now  stands,  I  think  that  difficulty, 
which  in  Burgess  v.  Tully  was  felt  to  be  insurmountable, 
no  longer  exists.  Not  only  is  the  form  of  the  transcript 
given  by  the  Rules  of  1869  different  (Sinclair's  Division 
Courts  Act  of  1879,  p.  319),  but  by  section  218  of  the  Act 
(taken  from  45  Vic.  ch.  7,  section  6)  it  is  expressly  pro- 
.  vided  that  "  The  clerk  of  every  Division  Court  shall,  imme- 
diately after  nulla  bona  has  been  returned  to  an  execution 
issued  on  a  transcript  of  judgment  received  from  an- 
other Court,  forward  through  the  postoffice  to  the  plain- 
tiff, if  his  address  is  known,  or  to  the  clerk  who  issued  the 
transcript,  at  his  postoffice  address,  a  notice  *  *  informing 
him  of  the  date  at  which  the  execution  issued,  the  date  at 
which  the  same  was  returned  by  the  bailiff,  and  the  return 
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made  thereto ;  the  notice  thus  sent  shall  be  prepaid  and  Judgment 
registered    *    *  ."  Osler, 

Here  then  we  have  a  method  provided,  namely,  the  J,A' 
notice  which  the  statute  makes  it  the  duty  of  the  clerk 
of  the  foreign  Court  to  send,  by  which  the  clerk  of  the 
home  Court  can  obtain  official  information  of  the  pro- 
ceedings which  have  taken  place  in  the  former  Court,  in 
respect  of  those  very  particulars  which  are  so  essential  to 
be  stated  in  the  transcript,  namely,  the  date  of  the  issue  of 
the  execution  and  the  bailiff's  return  thereto.  This 
notice  may  be  sent  either  to  the  plaintiff  or  to  the  clerk. 

But  the  fact  that  either  course  may  be  taken  is  not,  in 
my  opinion,  important ;  whether  the  clerk  receives  it 
directly,  or  whether  the  plaintiff  produces  it  to  him  when 
he  applies  for  the  transcript,  can  make  no  difference.  In 
either  case  he  has  before  him,  and  where  he  has  certified 
we  are  bound,  in  my  opinion,  to  assume  that  he  had  before 
him,  the  official  information  of  the  proceedings  which 
have  been  taken  in  the  foreign  Court,  which  is,  I  consider 
abundantly  sufficient  to  warrant  him  in  certifying  the 
particulars  to  be  set  forth  in  the  transcript. 

The  language  of  the  Act  is  not,  in  my  opinion,  so  rigid 
-as  to  compel  us  to  hold  that  the  execution  must  be  issued 
in  the  home  Court,  and  I  think  we  should  not  strain  its 
provisions  to  introduce  or  retain  in  Division  Courts  a  prac- 
tice long  out  of  date  in  other  Courts,  and  thus  defeat  a 
proceeding  which,  on  its  face,  shews  that  the  creditor  has 
complied  with  the  requirements  of  section  223  in  obtain- 
ing, though  from  a  foreign  Court,  the  issue  and  return  of 
an  execution  upon  his  judgment. 

I  have  said  that  the  modern  form  of  transcript  to 
the  County  Court  does  not  indicate  that  the  execution 
was  to  be  issued  out  of  the  home  Court.  It  has  been 
pointed  out  that  the  form  of  transcript  from  one  Division 
Court  to  another  does  state  that  execution  has  been  issued. 
But,  inasmuch  as  there  is  nothing  in  either  the  statute  or 
the  Rules  which  requires  that  to  be  done  prior  to  the  issue 
of  such  a  transcript,  the  form  can  only  be  regarded  as  one 
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Judgment,  suited  to  the  particular  case,  and  to  be  modified  according 
Osler,     to  circumstances. 

J* A'  On  one  other  ground  the  defendant  contended  that  the 
transcript  to  the  County  Court  was  void :  viz.,  because  it 
did  not  shew  that  the  provisions  of  section  24  of  the 
Division  Courts'  Act  of  1889,  [52  Vic.  ch.  12,  (O.)]  had  been 
complied  with.  That  section  adds  to  section  217  of  the 
Division  Courts'  Act,  the  following  clause  :  "  After  a  tran- 
script has  been  issued  under  this  section  (that  is  to  say, 
a  transcript  from  one  Division  Court  to  another),  no  fur- 
ther proceedings  shall  be  had  in  the  Court  from  which  the 
transcript  issued  without  an  order  from  the  Judge,  unless 
the  creditor  shall  make  and  file  with  the  clerk  *  *  an 
affidavit  stating:  (1)  That  the  judgment  remains  unsatisfied 
in  whole  or  in  part ;  (2)  That  the  execution  issued  in  the 
division  to  which  the  transcript  was  issued  has  been  re- 
turned nulla  bona,  or  that  he  believes  the  defendant  has 
not  sufficient  goods  in  that  division  to  satisfy  the  said 
judgment,  and  upon  such  affidavit  being  filed,  the  clerk 
may  issue  such  other  process  as  the  creditor  may  direct." 

I  do  not  think  that  this  section  has  any  application  to 
the  case,  for  two  reasons  :  first,  because  a  transcript  to  the 
County  Court  cannot  fairly  be  considered  a  proceeding  in 
the  Court  below  ;  and,  second,  because  it  is  manifest  that 
the  purpose  for  which  the  Judge's  order  or  creditor's  affi- 
davit is  required  is  that  further  process  may  be  issued  and 
enforced  in  that  Court.  A  transcript  to  the  County  Court 
is  not  within  the  purview  of  the  section. 

It  is  unnecessary  to  deal  with  the  other  questions  which 
have  been  argued.  For  the  reasons  already  given,  I  think 
Burgess  v.  Tully  does  not  govern  the  case,  and  the  appeal 
should  therefore  be  allowed,  and  the  judgment  at  the  trial 
restored. 


Hagarty,  C.  J.  0.,  and  Burton,  J.  A.,  concurred. 
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MACLENNAN,  J.  A.  :—  Judgment 

Maclennan, 

I  am  of  opinion  that  the  judgment  should  be  affirmed.  J,A- 

T  think  there  is  nothing  in  the  first  ground  urged  by 
Mr.  Aylesworth,  that  the  learned  Judge  had  no  jurisdic- 
tion, because  the  motion  before  him  was  an  attack  upon  a 
judgment  on  the  special  findings  of  the  jury,  as  being 
wrong  in  law,  in  which  case  the  only  appeal  is  to  this 
Court.  I  think  it  would  be  a  sufficient  answer  to  this 
objection,  that  it  was  not  a  case  of  special  findings,  but 
was  a  general  verdict  for  the  plaintiff  on  one  set  of  issues, 
and  for  the  defendant  upon  another.  But,  besides  that, 
it  appears  the  motion  was  upon  a  number  of  other  grounds, 
including  a  motion  for  a  nonsuit,  or  new  trial,  which 
clearly  could  not  be  the  subject  of  a  direct  appeal  to  this 
Court :  Weaver  v.  Sawyer,  16  A.  R.  422. 

The  other  serious  ground  of  attack  upon  the  judgment 
is  founded  upon  the  amendment  of  the  Division  Courts'  Act 
passed  in  1882,  45  Vic.  ch.  7,  sec.  6,  now  R.  S.  0.  ch.  51,  sec. 
218.  Before  that  amendment  it  was  decided,  and  I  think 
rightly  decided,  in  Burgess  v.  Tully,  24  C.  P.  549,  that  no 
Division  Court  judgment  could  be  made  a  judgment  of  a 
County  Court  without  a  fieri  facias  against  goods  having 
been  first  issued  and  returned  nulla  bona ;  that  it  would 
not  do  that  such  an  execution  had  been  issued  upon  a 
transcript  sent  to  another  Division  Court  than  the  one  in 
which  the  judgment  had  been  recovered  ;  and  that  a  judg- 
ment without  such  an  execution  having  been  issued 
and  returned  was  not  merely  irregular  but  void. 

The  contention  made  before  us  was  that  the  reasons  on 
which  that  decision  proceeded  no  longer  exist,  and  are  dis- 
placed by  the  amendment  above  referred  to. 

One  of  the  reasons  on  which  Burgess  v.  Tully  was 
rested  was  that  there  was  no  provision  in  the  Act  where- 
by the  clerk  of  the  original  Court,  who  alone  was  author- 
ized to  issue  the  transcript,  could  know  whether  an  exe- 
cution was  issued  or  returned  nulla  bona,  except  when  it 
was  issued  from  and  returned  to  his  own  Court;  and, 
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Judgment,  therefore,  it  was  only  when  it  issued  from  his  own 
Maclennan,  Court  he  could  comply  with  the  provision  of  the  statute,. 
J,A*  sec.  223,  which  required  him  to  s'tate  in  the  transcript  the 
date  of  issuing  of  execution  against  goods  and  chattels,  and 
the  bailiff's  return  of  nulla  bona  thereon,  as  to  the  whole 
or  a  part.  Now,  let  us  see  whether  the  amendment  re- 
moves this  difficulty.  What  the  amending  section  218 
says  is  this  :  "  The  clerk  of  every  Division  Court  shall, 
immediately  after  nulla  bona  has  been  returned  to  an  exe- 
cution issued  on  a  transcript  of  judgment  received  from 
another  Court,  forward  through  the  postoffice  "to  the 
plaintiff,  if  his  address  is  known,  or  to  the  clerk  who 
issued  the  transcript,  at  his  postoffice  address,  a  notice, 
inclosed  in  an  envelope,  informing  him  of  the  date  at 
which  the  execution  issued,  the  date  at  which  the  same 
was  returned  by  the  bailiff,  and  the  return  made  thereto." 

It  will  be  observed  that  what  is  here  required  is  that  the 
notice  shall  be  sent,  not  necessarily  to  the  clerk,  but  to  the 
plaintiff,  if  his  address  is  known,  or,  in  the  alternative,  to< 
the  clerk.  It  may  be  that  the  officer  would  comply  with 
the  enactment  by  sending  it  to  the  clerk,  and  not  to  the 
plaintiff,  even  if  the  plaintiff's  address  were  known ;  but 
however  that  may  be,  it  is  clearly  optional  to  send  it  to  the 
plaintiff,  and  not  to  the  clerk,  whenever  that  is  the  case. 
Again,  it  will  be  observed  that  the  notice  is  to  be  sent  to 
the  plaintiff,  not  to  the  judgment  creditor,  whether 
plaintiff  or  defendant,  as  the  case  might  be.  That  probably 
was  an  oversight,  and  we  ought  not  to  lay  too  much  stress 
upon  it.  But  if  the  legislature  meant  the  execution  issued 
upon  a  transcript  to  take  the  place  of  the  execution  which 
before  had  to  be  issued  on  the  original  judgment,  for  the 
purpose  of  founding  a  County  Court  judgment,  it  is  incon- 
ceivable to  me  that  it  should  not  have  expressly  said  so, 
or,  at  all  events,  have  required  the  notice  of  its  issue  and> 
return  to  be  sent  in  all  cases  to  the  clerk,  in  order  that  it 
might  be  filed  and  remain  among  the  proceedings  in  his 
office,  and  be  available  in  all  cases  for  the  purposes  of  sec- 
tions 223  and  224. 
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The  new  section,  therefore,  in  my  judgment,  does  not  Judgment, 
remove  the  difficulty,  for  sending  a  notice  to  the  plaintiff  Maclennan, 
is  not  the  same  thing  as  sending  one  to  the  clerk,  and  J,A' 
there  is  no  certainty  in  any  case  that  the  latter  may  re- 
ceive any  notice  at  all.    It  appears  to  me  that  the  section 
was  not  intended  to  do  more  than  to  ensure  prompt  informa- 
tion being  given  of  a  return  of  nulla  bona  to  an  execu- 
tion  issued  on  a  transcript,  in  the  same  way  as  had  been 
previously  provided  by  section  294  in  the  case  of  money 
being  received  for  a  party  litigant. 

I  think,  therefore,  looking  at  section  218  alone,  that  it 
affords  no  sufficient  ground  for  holding  that  it  has  altered 
the  construction  to  be  put  upon  sections  223  and  224,  or 
that  a  transcript  may  now  be  regularly  issued  to  a  County 
Court  without  a  return  of  nulla  bona  upon  an  execution 
issued  in  the  original  Court. 

But  in  the  judgment  in  Burgess  v.  Tully  considerable 
stress  was  laid  upon  another  ground,  which  is  not  at  all 
affected  by  section  218,  namely,  that  the  form  of  a  tran- 
script to  another  Division  Court,  prescribed  by  the  Rules, 
and  which  by  section  301  has  the  same  force  and  effect  as 
if  it  had  been  made  and  included  in  the  Act,  contains  a 
statement  that  execution  had  been  issued  and  returned. 
See  form  100,  Sinclair's  Division  Courts' Act,  1879,  p.  320; 
and  judgment  of  Gwynne,  J.,  24  C.  P.  564.  The  Court 
thought  that  an  indication  that  section  217  was  not  to  be 
acted  upon  until  an  execution  had  first  been  found 
ineffectual  in  the  original  Court.  That  form  has  never 
been  changed  ;  and  I  think  the  inference  to  be  drawn  from 
it  is  very  strong,  and  altogether  opposed  to  the  argument 
that  the  legislature  intended  to  make  the  change  con- 
tended for  in  the  law. 

I  think,  too,  that  the  Act  passed  by  the  legislature  on 
the  same  day  as  the  transcript  in  question  is  also  fatal  to 
the  judgment,  and  that  Mr.  Armour's  contention  upon  that 
Act  is  well  founded.  It  is  52  Yic.  ch.  12,  sec.  24,  and 
amends  section  217,  by  adding  to  it  as  follows :  "  After  a 
transcript  has  been  issued  under  this  section  (that  is  to 
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Judgment  another  Division  Court),  no  further  proceedings  shall  be 
Maclennan,  had  in  the  Court  from  which  the  transcript  issued  without 
J-A-  an  order  from  the  Judge,  unless  the  creditor,  his  solicitor 
or  agent,  shall  make  and  file  with  the  clerk  of  the  said 
Court  an  affidavit "  to  a  certain  effect ;  "  and  upon  such 
affidavit  being  filed  the  clerk  may  issue  such  other  process 
as  the  creditor  may  direct."  This  amendment  must  be 
read  along  with  a  Rule  which  had  existed  for  a  long  time, 
and  is  still  in  force,  and  is  No.  161,  Sinclair's  Division 
Courts'  Act,  1879,  p.  2763and  which  provides  that  "whenever 
upon  the  application  of  any  plaintiff  or  defendant  having 
an  unsatisfied  judgment  in  his  favour,  a  transcript  is  issued 
from  the  Court  in  which  the  judgment  has  been  recovered, 
an  entry  thereof  shall  be  made  by  the  clerk  in  the  pro- 
cedure book,  and  no  further  proceedings  shall  be  had  in 
the  said  Court  upon  the  said  judgment  without  an  order 
from  the  Judge."  By  this  Rule  the  issue  of  the  transcript 
operated  as  a  stay  of  proceedings,  which  could  only  be  got 
rid  of  by  an  order  of  the  Judge ;  and  the  amendment  of 
section  217  provides  an  alternative  method  of  doing  so  by 
the  filing  of  the  prescribed  affidavit.  The  transcript  now 
in  question  was  issued  without  a  Judge's  order,  and  without 
filing  any  affidavit.  To  avoid  the  effect  of  the  statute  it 
was  contended  that  the  transcript  was  not  a  proceeding, 
but  1  have  been  unable  to  bring  my  mind  to  that  conclu- 
sion. The  argument  is  cogent  that  proceedings  only  means 
process,  because  in  the  concluding  part  of  the  enactment  it 
says  that  upon  the  affidavit  being  filed  the  clerk  may  issue 
such  other  process  as  the  creditor  may  direct.  But  surely 
the  transfer  of  a  Division  Court  judgment  to  a  County 
Court,  whereby  the  creditor  may  obtain  execution  against 
lands,  and  even  a  ca.  sa.,  as  was  done  in  this  case,  is  just  as 
important  a  step  or  proceeding  in  the  action  as  the  issue 
of  process  ;  and  I  think  it  would  be  strange  if  the  law  re- 
quired a  Judge's  order  or  an  affidavit  before  the  issue  of  a 
simple  fi.  fa.,  and  yet  interposed  no  obstacle  whatever  to 
the  far  more  serious  step  resulting  in  an  execution  against 
the  debtor's  lands  or  even  his  person. 
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I  am  unable,  therefore,  to  read  the  word  proceedings  Judgment, 
in  the  restricted  sense  contended  for,  and  I  think  a  Maclennan, 
transcript  is  a  proceeding  within  the  meaning  of  the  enact-  J,A* 
ment,  and  that  this  transfer  was  issued  contrary  to  the 
express  provision  of  the  statute. 

I  think  this  view  of  the  meaning  of  the  word  proceed- 
ings is  confirmed  by  the  provision  in  Rule  161  above 
referred  to,  which  requires  that  when  a  transcript  is  issued 
either  to  another  Division  Court  or  to  a  County  Court,  it 
shall  be  entered  by  the  clerk  in  the  procedure  book. 

For  these  reasons  I  think  the  transcript  and  the  judg- 
ment of  the  County  Court  founded  upon  it  are  void,  and 
that  the  judgment  should  be  affirmed. 

Appeal  allowed  with  costs. 
Maclennan,  J.  A.,  dissenting. 
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Stephens  v.  Gordon. 

Way — Timber — Removal  of—"  Necessary." 

The  plaintiff  was  the  owner  of  a  farm  of  about  a  mile  in  breadth  and 
five-sixths  of  a  mile  in  length.  About  two-thirds  of  the  farm  was 
heavily  wooded,  and  the  rest  of  it  was  cleared  and  cultivated.  The  de- 
fendant became  the  purchaser  of  the  trees  and  timber  upon  the  land,, 
under  an  agreement  which  provided  among  other  things  that  the  pur- 
chaser should  at  all  times  within  three  years  have  full  liberty  to  enter 
upon  the  lands  and  to  remove  the  trees  and  timber  in  such  manner  as 
he  might  think  proper,  not  interfering  with  the  enjoyment  of  the 
plaintiff  save  in  so  far  as  might  be  necessary.  To  take  timber  from 
the  centre  of  the  wooded  belt  through  the  woodland  to  the  roads 
instead  of  passing  over  the  cleared  land  would  have  cost  more  than 
the  timber  was  worth  : — 

Held,  that  the  word  "  necessary"  was  to  be  reasonably  construed,  and 
that  this  timber  might  be  taken  across  the  cleared  land. 

Judgment  of  Boyd,  C.,  reversed. 

This  was  an  appeal  by  the  defendant  from  the  judg- 
ment of  Boyd,  C,  and  came  on  to  be  heard  before  this  Court 
[Hagarty,  C.  J.O.,  Burton,  Osler,  and  Maclennan,  JJ.  A.} 
on  the  26th  of  January,  1892.  The  facts  are  stated  in  the 
judgment. 

Osier,  Q.  C,  for  the  appellant. 

M.  Wilson,  Q.  C,  for  the  respondent. 


March  8th,  1892.    Maclennan,  J.  A.  :— 

The  chief  question  in  this  appeal  is  the  construction  of 
an  agreement  for  the  sale  of  timber  by  deed  dated  the 
19th  of  February,  1887,  made  between  the  plaintiff  and 
one  A.  Trerice,  who  afterwards  assigned  to  the  defendant 
Aaron  Gordon. 

The  plaintiff  was  the  owner  of  three  adjacent  farm  lots* 
namely,  lots  21,  22  and  half  of  lot  23  in  the  8th  concession 
of  Chatham,  containing  a  little  over  500  acres.  He  was 
residing  upon  the  land  and  cultivating  it  as  a  farm.  The 
whole  tract  was  within  a  few  yards  of  a  mile  in  extent  across 
the  breadth  of  the  lots,  and  about  five-sixths  of  a  mile  along 
the  length  of  the  lots.    The  half  lot  was  wholly  uncleared 
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and  uncultivated.  The  clearing  was  upon  the  north  end  Judgment, 
of  lots  21  and  22,  with  the  exception  of  a  small  field  at  the  Maclennan, 
south  end  of  lot  22.  The  whole  clearing  was  between  a  J,A* 
third  and  a  fourth  of  the  whole  tract,  and  the  rest  was 
wooded.  The  line  which  separated  the  woodland  from  the 
cleared  land  was  irregular  and  tortuous,  the  latter  making 
two  deep  indentations  into  the  former.  There  was  also  a 
fence  roughly  skirting  the  woodland,  but  in  some  places 
running  within  the  woods.  The  sale  was  of  all  the  trees 
and  timber,  except  black  ash  and  white  oak,  then  standing 
growing  and  being  upon  the  land  composed  of  the  above 
lots,  with  a  proviso  that  it  should  be  removed  within  three 
years  from  the  first  of  March  then  next,  after  which  date 
trees  and  timber  not  removed  should  become  the  property 
of  the  plaintiff.  The  price  was  $6,000,  and  the  deed  con- 
tained the  following  way-leave  for  taking  the  timber : 

"  The  said  party  of  the  second  part  his  agents,  servants 
and  workmen,  with  or  without  horses,  carts,  waggons  or 
sleighs,  shall  at  all  times  within  three  years  from  said  first 
day  of  March  now  next,  have  full  liberty  to  enter  into  and 
upon  the  said  lands,  and  to  fell  the  said  trees  and  timber 
in  such  manner  as  he  or  they  shall  think  fit,  and  cut  and 
convert  the  same  into  such  convenient  logs,  bundles  or 
stacks  as  he  or  they  shall  think  proper,  with  full  liberty  to 
bring  horses,  cattle.,  waggons,  trucks,  carts  and  sleighs  in 
and  upon  the  said  land,  for  the  purpose  of  removing  the 
said  trees  and  timber,  at  such  times  and  in  such  manner 
as  he  or  they  may  think  proper."  And  also  the  following 
covenant  for  title : — "  And  the  said  party  of  the  first  part 
for  himself,  his  heirs,  executors  and  administrators,  cove- 
nants, promises,  and  agrees  to  and  with  the  party  of  the 
second  part,  his  heirs,  executors,  administrators  and  assigns, 
that  he  has  a  good  title  to  ( sic)  fee  simple  to  the  said  lands, 
and  good  right,  full  powTer,  and  absolute  authority  to  sell  and 
dispose  of  the  said  timber  and  trees,  and  that  they  are  free 
from  all  incumbrances  of  any  kind  whatsoever." 

The  deed  also  contained  the  following  covenant  on  the 
part  of  the  purchaser : 
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Judgment.  «  The  said  party  of  the  second  part  for  himself,  his  heirs, 
Maclennan,  executors,  administrators  and  assigns,  covenants  with  said 
J-A*  party  of  the  first  part  his  heirs,  executors,  administrators 
and  assigns,  that  whenever  he  commences  cutting  on  any 
portion  of  said  lands  he  will  lumber  said  lands  clean,  ex- 
cept said  black  ash  and  white  oak,  and  that  said  party  of 
the  first  part  his  heirs  or  assigns,  shall  have  the  full  and 
free  use  and  enjoyment  of  the  said  land  during  said  three 
years  without  any  interruption  on  the  part  of  said  party 
of  the  second  part  his  executors,  administrators  or  assigns, 
or  his  or  their  workmen,  servants  or  agents,  save  in  so  far 
as  may  be  necessary  for  the  cutting  and  removing  of  said 
trees  and  timber." 

The  foregoing  appear  to  be  the  only  parts  of  the  instru- 
ment material  to  the  present  appeal. 

In  January,  1889,  or  thereabouts,  the  defendant  Aaron 
Gordon,  bought  his  rights  under  this  deed  from  Trerice, 
and  afterwards  in  January,  1890,  Gordon  paid  the  plaintiff 
$500  for  an  extension  of  time  for  one  year,  for  the  removal 
of  the  timber. 

This  action  was  commenced  on  the  15th  of  July,  1890,  and 
the  matters  complained  of  are  the  following  :  (1)  That  the 
defendant  without  leave  from  or  notice  to  the  plaintift,  un- 
lawfully and  unnecessarily  threw  down  fences  and  opened 
gates  from  the  wooded  portion  of  the  lands  to  the  cleared  and 
cultivated  portions,  and  from  the  latter  to  the  road  between 
the  8th  and  9th  concessions,  and  with  men  and  teams, 
although  forbidden  by  plaintiff,  proceeded  to  haul  the  tim- 
ber from  the  wooded  portion  to  the  road  in  front,  and 
unnecessarily  entered  upon  and  destroyed  the  plaintiff's 
meadow  and  bean-fields  and  other  cultivated  fields,  and 
destroyed  the  crops;  (2)  That  the  defendant  cut  down 
and  destroyed  black  ash  and  other  trees  of  the  plaintiff  on 
the  said  lands ;  and  (3)  That  the  defendant  unnecessarily 
took  down  plaintiffs  fences  and  allowed  cattle  to  enter  and 
injure  the  crops,  and  also  unnecessarily  filled  up  the  plain- 
tiff's drains  with  logs  and  bark  and  rubbish. 

An  injunction  was  obtained  by  the  plaintiff  on  the  day 
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the  action  was  commenced,  upon  the  usual  undertaking  as  Judgment, 
to  damages,  restraining  the  defendant  from  hauling  the  maclennahv 
timber  over  the  cleared  lands,  but  this  was  modified  on  the  J,A- 
following  day  by  permitting  the  defendant  to  cross  one  of 
the  indentations  of  the  clearing  to  avoid  a  long  circuit  in 
the  woods. 

The  defendant  denies  the  wrongful  acts  complained  of, and 
says  in  substance,  that  he  could  not  remove  the  timber 
advantageously  or  without  great  additional  expense  and 
delay,  without  going  through  the  plaintiff's  fields  to  some 
extent ;  and  that  he  did  so  as  little  and  with  as  little  dam- 
age to  the  plaintiff's  property  as  possible.  He  says  also, 
that  without  admitting  liability  to  do  so  he  offered  to  pay 
for  the  damage  done,  which  was  trifling,  in  order  to  avoid 
contention.  He  claims  that  under  the  agreement  he  had  a 
right  to  do  what  he  did,  and  he  counter-claims  for  the  loss 
suffered  by  reason  of  the  injunction,  in  pursuance  of  the 
plaintiff's  undertaking,  and  for  one  or  two  other  matters. 

The  case  came  on  for  trial  on  the  26th  of  March,  1890,  and 
after  the  plaintiff  had  given  his  own  evidence,  and  that  of 
a  surveyor  and  of  an  expert  lumberman,  and  had  also  read 
from  the  depositions  of  the  defendant,  the  learned  Chan- 
cellor ruled  upon  the  construction  of  the  agreement  as 
follows : 

"I  should  say  as  to  all  the  land  which  is  outside  the  cleared 
land,  in  the  bush,  that  it  was  the  business  of  the  person 
buying  the  timber  to  take  it  out  without  interfering  with 
the  use  and  enjoyment  of  the  cleared  land  by  the  proprietor. 
If  it  is  impossible  to  get  it  out  by  means  of  the  road  to  the 
rear  or  the  shanty  road,  then  it  becomes  necessary  to  go  on 
another  road,  but  until  it  becomes  necessary  to  encroach, 
it  should  not  have  been  done,  and  I  think  there  was  no 
right  to  do  it.  I  should  say  that  that  would  be  the  declar- 
ation of  right,  that  this  timber  was  to  be  taken  at  such 
times  and  in  such  a  manner  as  Gordon  might  think  proper, 
but  without  any  interruption  in  the  use  of  the  cultivated 
part  by  the  plaintiff.    I  shall  rule  that  as  a  matter  of  law." 

The  plaintiff's  counsel  was  then  about  to  give  further 
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Judgment,  evidence  as  to  fences  and  timber  thrown  down,  when  the 
^Maclennan,  learned  Chancellor  stopped  him,  stating  that  such  damages 
J,A-  would  be  a  matter  of  reference.  Upon  this  the  plaintiff 's 
counsel  stopped  and  the  defence  was  entered  upon,  and 
after  as  many  as  a  dozen  witnesses  were  examined,  judgment 
was  given  for  the  plaintiff  ;  counsel  for  both  parties  still 
declaring  that  they  had  many  more  witnesses  on  the  ques- 
tion of  damages. 

In  the  opening  of  his  judgment,  the  learned  Chancellor 
asked  the  plaintiff's  counsel  whether  in  the  event  of  the 
winter  season  being  such  that  the  timber  could  not  be 
removed,  the  plaintiff  would  object  to  its  removal  during 
the  dry  season  in  the  following  summer  through  the  woods. 
This  suggestion  was  not  acceded  to  by  the  plaintiff 's  coun- 
sel, but  an  undertaking  which  was  given  by  the  plaintiff 
on  moving  for  the  injunction  was  embodied  in  the  judgment, 
and  thereb}T  the  time  for  removal  was  extended  to  the 
months  of  June,  July,  August  and  September,  1891,  on 
payment  of  $50  for  the  privilege,  and  the  defendant  was 
restrained  from  hauling  over  the  cultivated  land,  except  to 
remove  timber  surrounded  by  cultivated  land,  which 
could  not  otherwise  be  reached. 

in  his  judgment  the  learned  Judge  expressed  his  opinion 
upon  all  the  heads  of  damage  set  up  by  the  plaintiff,  and 
determined  that  no  substantial  damage  was  proved  in  re- 
spect of  any  of  them,  except  as  to  the  hauling  through  the 
meadow  and  the  bean-field,  and  as  to  that  he  assessed  the 
damages  at  $25.  He  also  decided  against  one  of  the  claims 
set  up  by  the  defendant  on  his  counter-claim  in  respect  of 
some  elm  timber  used  by  the  plaintiff,  and  for  which  pay- 
ment was  claimed.  But  he  gave  both  parties  the  option 
of  taking  a  reference  to  increase  or  diminish  the  damages. 
The  plaintiff  elected  to  take  a  reference,  and  the  judgment 
accordingly  directs  the  Master  to  ascertain  the  plaintiff's 
damages  by  reason  of  the  defendant  having  unlawfully  and 
without  authority  hauled  across  the  cleared  or  cultivated 
portion  of  the  plaintiff's  land,  and  thereby  injured  the 
plaintiff's  growing  crops,  and  also  the  damages,  if  any, 
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done  by  the  defendant  to  the  plaintiff's  fences  and  black  Judgment, 
ash  in  the  statement  of  claim  referred  to.  Maclennan, 

We  have  had  the  advantage  of  a  very  full  and  able  argu-  J-A- 
ment,  and  notwithstanding  the  strong  opinion  expressed 
by  the  learned  Chancellor,  I  am  constrained,  with  great 
respect,  to  differ  from  him  upon  the  construction  of  the 
aoreement.  I  think  he  has  taken  altogether  too  narrow  a 
view  of  the  rights  of  the  defendant.  He  says,  he  thinks 
the  word  necessary  must  be  taken  to  mean  what  it  says, 
and  that  because  the  timber  could  have  been  got  off  by 
means  of  the  roads  to  the  concession,  without  passing 
through  the  cultivated  part  in  ordinary  cold  or  dry 
weather,  in  ordinary  winters  and  ordinary  summers,  there- 
fore it  must  be  removed  in  that  way  and  no  other.  The 
very  serious  loss  and  inconvenience  to  the  defendant,  if 
prevented  from  hauling  across  the  cleared  land,  is  admitted, 
and  that  he  did  it  :<  to  save  the  great  expense,  what  would 
probably  amount  to  a  sacrifice  of  the  greater  amount  of  the 
timber,"  yet  he  holds  that  the  language  of  the  agreement 
is  so  strong  that  rather  than  cross  the  cultivated  land,  when 
a  crop  is  in  the  ground,  the  defendant  must  either  go  to 
great  expense,  or  abandon  the  timber  altogether.  With 
great  respect  I  think  that  is  not  at  al]  a  reasonable  con- 
struction of  the  aoreement.  The  tract  of  timber  was  almost 
&  mile  long,  and  from  half-a-mile  to  five-sixths  of  a  mile  in 
width.  There  were  no  side  roads,  and  the  only  roads  were 
the  concession  roads  to  the  north  and  south.  The  time  for 
removing  was  limited  to  three  years,  and  the  right  of  entry 
and  removal  is  not  restricted  to  any  particular  season,  but 
it  may  be  done  at  all  times  and  with  carts,  waggons  or 
sleighs.  The  part  of  the  land  which  may  be  entered  is  not 
restricted  either,  it  is  the  said  lands,  which  are  the  three 
lots,  not  any  particular  part  or  parts  of  them.  I  do  not 
think  it  necessary  to  lay  very  great  stress  upon  the  use  of 
the  words  "  in  such  manner  as  he  or  they  shall  think  fit " 
nd  "  at  such  times  and  in  such  manner  as  he  or  they  may 
think  proper but  I  am  unable  to  agree  with  the  Chan- 
cellor in  thinking  that  those  words  are  confined  in  their 
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Judgment,  application  to  the  felling  and  removal  of  the  trees,  and  do 
Maclennan,  not  also  extend  to  the  other  powers  and  right  conferred 
J-A-  upon  the  purchaser  of  the  timber,  namely,  the  entry  upon 
the  land  with  his  servants,  horses,  carts  and  sleighs,  and 
the  removal  of  the  timber  when  cut.  The  transaction  was 
a  sale,  not  of  a  particular  tree,  or  of  a  few  trees,  but  of  a 
large  quantity  of  timber,  spread  over  about  350  acres  of 
land,  and  for  a  very  large  sum  of  money,  and  the  manifest 
intention  was  that  the  purchaser  was  to  have  the  right  and 
the  power  to  come  and  get  and  take  away  what  he  had 
bought  and  paid  for,  in  the  most  beneficial  manner,  and  "  at 
such  times  and  in  such  manner  as  he  might  think  proper."' 
If  it  was  intended  that  he  should  not  have  power  to  haul 
over  the  cleared  land,  it  would  be  the  simplest  thing  in 
the  world  to  say  so;  but  from  beginning  to  end  there  is  no 
suggestion  of  such  a  restriction,  and  on  the  contrary  the 
power  of  entry  is  in  terms  extended  to  the  whole  500 
acres.  I  think  too  that  this  view  receives  great  force  from 
the  covenant  for  title  which  the  deed  also  contained,  and 
which  is  that  the  plaintiff  has  a  good  title  in  fee  simple, 
not  to  the  timber,  but  to  the  said  lands,  and  that  he  has 
good  right  to  sell  and  dispose  of  the  said  timber  and  trees, 
and  that  they  are  free  from  encumbrances.  It  seems  to  me 
that  upon  this  deed,  so  far  as  I  have  yet  referred  to  it,  the 
power  is  conferred  upon  the  purchaser  to  determine  at 
what  point  or  points  he  should  enter  the  lands,  and  by  what 
route  or  routes  he  should  carry  away  the  timber  which  he 
had  bought.  If  he  sold  some  of  it  for  delivery  at  points 
to  the  east,  he  might  enter  and  carry  away  at  the  east  end 
of  the  tract,  and  vice  versa,  and  if  to  avoid  delay  and 
expense,  and  to  do  his  business  with  efficiency  and  econ- 
omy, he  found  it  necessary  to  haul  over  the  plaintiff's 
meadow  or  bean-field,  I  do  not  see  why  he  might  not  do  so. 
The  only  restriction,  in  my  judgment,  to  which  he  was 
subject  is  the  rule  "  sic  utere  tuo  "  which  would  require 
him  to  exercise  his  rights  in  a  reasonable  manner,  and 
without  doing  any  wanton  or  unnecessary  mischief.  He 
could  not  properly  haul  through  the  plaintiff's  meadow  or 
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bean-field  if  he  could  reasonably  avoid  it.  Having  selected  Judgment, 
and  used  a  road  to-day,  he  could  not,  out  of  mere  caprice,  Maclennan, 
deviate  from  that  to-morrw  in  hauling  his  logs  from  the  J-A> 
same  part  of  the  land.  But  I  dissent  altogether  from  the 
construction  which  would  oblige  him,  merely  because  he 
must  thereby  injure,  to  the  extent  of  a  few  dollars,  the 
plaintiff's  grass  or  other  crops,  either  to  lose  altogether  the 
timber  which  he  has  bought  and  paid  for,  or  to  carry  it, 
for  it  might  be  a  mile,  through  the  woods,  at  an  expense 
greater  than  its  value.  I  think  under  this  deed  the  defen- 
dant had  the  right  to  consider  and  adopt  such  routes  to  haul, 
whether  over  the  woodland  or  over  the  cleared  land,  as 
would  enable  him  from  time  to  time  to  get  his  timber  and 
take  it  away  beneficially,  and  that  the  only  restriction  he 
was  under  was  not  to  do  any  unnecessary  damage  to  the 
plaintiff.  I  suppose  it  would  be  clear  that  if  the  timber  sold 
here  had  been  only  that  upon  the  westerly  fifty  acres  of 
the  tract,  the  purchaser  would  under  this  deed  be  entitled 
to  haul  it  to  the  highway  across  the  cleared  land,  and  no 
one  would  think  that  he  would  be  obliged  in  order  to 
avoid  doing  that,  to  cany  it  for  a  mile  through  the  wood- 
land. So  I  think  the  defendant  having  bought  the  whole, 
might  make  a  different  road  for  the  timber  in  the  different 
parts  of  the  tract,  carrying  some  over  the  cleared  land  and 
the  rest  through  the  woods,  according  to  convenience, 
acting  reasonably  and  causing  no  unnecessary  injury  to 
the  plaintiff. 

But  the  learned  Chancellor  rests  his  judgment  mainly 
on  the  covenant  by  the  purchaser  that  the  vendor  should 
have  the  full  and  free  use  and  enjoyment  of  the  land  during 
the  three  years  without  any  interruption  by  the  purchaser, 
etc.,  "  save  in  so  far  as  may  be  necessary  for  the  cutting 
and  removing  of  said  trees  and  timber."  He  thinks  the 
word  necessary  is  used  here  in  an  absolute  sense,  and  that 
it  has  the  effect  of  cutting  down  and  limiting  the  large 
liberty  of  entry  upon  the  land  given  to  the  purchaser 
for  getting  the  timber.  With  great  respect  I  cannot  agree 
in  that  view  of  the  covenant.    I  think  the  covenant  and 
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Judgment,  the  grant  of  way-leave  must  be  read  together,  and  that  the 
Maclennan,  effect  is  the  same  as  if  the  words  "  as  aforesaid  "  were 
J,A-  added  at  the  end  of  the  covenant.  The  cutting  and  remov- 
ing which  are  referred  to,  are  the  same  which  are  mentioned 
in  the  way-leave,  and  I  think  the  covenant  means  no  more 
than  this  :  "  You  are  to  have  the  timber,  you  may  come 
and  go  with  your  servants,  horses,  carts  and  sleighs  at  all 
times  within  three  years,  .upon  any  part  of  the  land,  to  get 
and  carry  it  away,  but,  except  so  far  as  is  reasonably 
necessary  to  enable  you  to  do  so,  you  are  not  to  interfere 
with  my  full  and  free  enjoyment,  not  of  the  cleared  land, 
but  of  the  land,  that  is  the  whole  land.  I  have  reserved 
the  black  ash  and  the  oak  trees,  I  may  want  to  take  them 
myself,  or  to  sell  them  to  others.  I  am  farming  the  cleared 
land ;  I  may  wish  to  pasture  the  woods,  to  cultivate  and 
crop  the  fields,uand  in  all  that  I  am  not  to  be  unnecessarily 
interfered  with."  With  great  respect  I  can  find  nothing  in 
this  covenant  to  restrict  the  power,  which  I  think  is  ex- 
pressly conferred  upon  the  purchaser  by  the  words  of  the 
way-leave  grant,  to  haul  over  the  cleared  land  whenever 
reasonably  necessary  for  the  beneficial  enjoyment  of  the 
property  which  he  bought. 

Gannon  v.  Villars,  8  Ch.  D.  415,  is  a  very  instructive 
decision  of  the  late  Master  of  the  Rolls  upon  the  con- 
struction of  grants  of  rights  of  way,  and  I  think 
the  principle  there  applied  is  that  they  will  be  so  con- 
strued as  to  enable  the  grantee  to  accomplish  the  purpose 
for  which  it  was  intended.  At  p.  420  he  says :  "  If  we 
find  the  right  of  way  granted  along  a  piece  of  land 
capable  of  being  used  for  the  passage  of  carriages, 
and  the  grant  is  of  a  right  of  way  to  a  place  which 
is  stated  on  the  face  of  the  grant  to  be  intended  to  be 
used  or  to  be  actually  used  for  a  purpose  which  would 
necessarily  or  reasonably  require  the  passage  of  carriages 
there  again  it  must  be  assumed  that  the  grant  of  the  right 
of  way  was  intended  to  be  effectual  for  the  purpose  for 
which  the  place  was  designed  to  be  used,  or  was  actually 
used."    The  same  principle  was  applied  by  Malins,  V.  C,  in 
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Neivcomen  v.  Coulson,  5  Ch.  D.  133,  where  he  says  that  a  Judgment, 
right  of  way  is  to  be  used  "  in  the  most  beneficial  way  in  Maclennan, 
which  it  can  be  used  "  ;  and  at  pp.  143  and  144  in  appeal,  J-A- 
the  principle  is  again  affirmed  by  Jessel,  M.  R. 

Dand  v.  Kingscote,  G  M.  &  W.  174,  referred  to  by  Ma- 
lins,  V.  C,  in  the  last  case,  was  a  case  of  coal  mines  with  a 
way -leave  connected  therewith,  reserved  by  the  grantor  in 
a  conveyance  of  land.  The  reservation  was  in  these  words : 
u  Excepting  and  reserved  out  of  the  grant,  all  mines  of  coal 
within  *  *  the  fields  and  territories  of  A.  aforesaid,  to- 
gether with  sufficient  way-leave  and  stay-leave  to  and  from 
the  said  mines,  together  with  liberty  of  sinking  and  digging 
of  pit  and  pits."  At  p.  198,  Parke,  B.,says :  "Now  the  reserva- 
tion is  of  the  right  to  dig  a  pit  or  pits  and  of  sufficient  way- 
leave  and  stajr-leave  connected  with  those  pits.  There  is  no 
doubt  that  the  object  of  the  reservation  is  to  get  the  coals 
beneficially  to  the  owner  of  them,  and  therefore  it  sho'ild 
seem,  that  there  passes  by  it  a  right  to  such  a  description  of 
way-leave,  and  in  such  a  direction,  as  will  be  reasonably 
sufficient  to  enable  the  coal-owner  to  get  from  time  to  time, 
all  the  seams  of  coal  to  a  reasonable  profit;  and  therefore  the 
owner  is  not  confined  to  such  description  of  way  as  is  in 
use  at  the  time  of  the  grant,  and  in  such  a  direction  as  is 
then  covenient." 

I  am  therefore  of  opinion  that  the  defendant  had  under 
this  deed  a  right  to  go  over  the  cleared  land,  whenever 
that  was  reasonably  necessary  for  the  convenient  and  bene- 
ficial removal  of  his  timber,  and  the  evidence  establishing 
that  what  he  did  was  reasonably  necessary,  the  judgment 
must  be  reversed,  and  that  part  of  the  plaintiff's  claim 
must  be  disallowed.  It  follows  that  the  injunction  obtained 
by  the  plaintiff  ought  not  to  have  been  granted,  and  that 
the  defendant  is  entitled  to  a  reference  as  to  the  damages 
which  he  has  suffered  thereby,  in  pursuance  of  the  plain- 
tiff's undertaking. 

The  learned  Chancellor  formed  the  opinion  after  hearing 
the  evidence  of  the  plaintiff  and  his  surveyor,  that  he  had 
sustained  no  appreciable  damage  upon  the  other  heads  of 
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Judgment,  his  claim,  and  I  should  think  it  very  unlikely  that  other 
Maclennan  witnesses  could  make  his  case  stronger  than  he  was  able 
J- A.  to  make  it  himself.  But  as  the  learned  Chancellor  stopped 
him,  and  did  not  hear  all  his  evidence,  and  gave  him  a 
reference  as  to  damages  to  his  fences  and  black  ash,  we 
think  we  cannot  interfere  with  that  part  of  the  judgment, 
but  the  reference  will  be  confined  to  acts  of  negligence,  and 
the  costs  of  that  reference  will  be  reserved. 

The  plaintiff  should  pay  the  general  costs  of  the  action. 
The  judgment  seems  to  have  left  the  whole  of  the  items  of 
counter-claim  open  on  the  reference.  This  was  probably 
not  intended,  but  it  ought  now  to  be  so,  and  to  include  the 
claim  for  timber  taken  and  used  by  the  plaintiff  unless  it 
is  established  to  the  satisfaction  of  the  Master  that  it  was 
agreed  not  to  be  paid  for.  The  costs  of  the  counter-claim 
will  also  be  reserved. 

Burton,  J.  A. : — 

I  think  with  great  respect  that  the  construction  placed 
by  the  learned  Chancellor  upon  the  agreement  of  the  19th 
of  February,  1887,  and  that  of  January,  1890,  is  erroneous. 

The  rule  of  construction  is  very  concisely  stated  by  C.  J. 
Tindal  in  one  case  thus  : — "  The  general  rule  I  take  to  be 
that  when  the  words  of  any  written  instrument  are  free 
from  ambiguity  in  themselves,  and  where  external  circum- 
stances do  not  create  any  doubt  or  difficulty  as  to  the  proper 
application  of  those  words  to  claimants  under  the  instru- 
ment or  the  subject  matter  to  which  the  instrument  re- 
lates, such  instrument  is  always  to  be  construed  according 
to  the  strict  plain  common  meaning  of  the  words  them- 
selves, and  that  in  such  cases  evidence  dehors  the  instru- 
ment for  the  purpose  of  explaining  it  according  to  the 
surmised  or  alleged  intention  of  the  parties  is  utterly  inad- 
missible." 

[The  learned  Judge  stated  the  terms  of  the  agreement, 
and  the  construction  placed  upon  it  by  the  learned 
Chancellor,  and  continued :] 
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I  am  unable  to  agree  with  the  learned  Judge  that  there  Judgment, 
is  any  ambiguity  in  the  agreement  itself, — it  deals  with  the  Burton, 
whole  500  acres, — nor  do  I  think  that  the  circumstances  dis-  J,A* 
closed  in  the  evidence  create  any  difficulty.    If  the  plain- 
tiff desired  to  confine  the  operations  of  the  defendant  it 
was  clearly  his  business  to  state  it  in  the  agreement,  and  had 
he  done  so  it  is  quite  possible  that  the  sale  would  have 
fallen  through  if  the  evidence  as  to  the  difficulty  of  getting 
the  timber  out  without  o-oino-  over  the  cultivated  land  is 
true. 

I  quite  concede  that  in  carrying  out  his  operations  the 
defendant  was  to  do  no  unnecessary  damage,  but  that  is 
implied  in  every  case  where  a  party  is  exercising  a  right , 
or  availing  himself  of  a  privilege.  But  if  it  was  intended 
to  confine  the  defendant  to  the  right  of  passing  over  the 
bush  lands  it  should  have  been  expressed  in  the  writing. 

It  is  clear,  therefore,  that  the  claim  for  damages  by  reason 
of  going  through  the  meadow  and  bean -field  must  be 
struck  out  as  the  defendant  was  merely  exercising  his 
rio-ht  under  the  agreement. 

As  to  the  other  three  heads  of  claim  which  the  learned 
Chancellor  has  treated  as  trivial,  I  should  have  thought 
that  the  action  should  be  dismissed  but  for  the  fact  that 
the  plaintiff  complains  that  he  was  not  permitted  to  go 
fully  into  his  evidence.  The  reference,  however,  must  be 
confined  to  any  acts  wantonly  done  in  excess  of  the  autho- 
rity granted,  and  cannot  embrace  inj  ury  unavoidably  done 
in  felling  the  timber,  such  as  damage  to  an  ash  tree  by  reason 
of  felling  those  trees  which  the  defendant  was  authorized 
to  cut,  or  fences  injured  by  the  falling  of  trees,  unless 
caused  wantonly  or  carelessly  by  the  defendant.  Thus 
confined  the  plaintiff,  if  he  elects  to  do  so,  may  have  a  re- 
ference, and  the  defendants  are  entitled  to  a  reference  on 
their  counter-claim. 

I  think  to  this  extent  there  may  be  a  reference,  although 
upon  the  evidence  before  us  the  plaintiff's  claim  would 
seem  to  be  of  a  very  trifling  nature. 
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The  appeal  should  be  allowed,  and  I  agree  with  my 
learned  Brother  Maclennan  as  to  the  disposition  of  the 
costs. 

Hagarty,  C.  J.  0.,  and  Osler,  J.  A.,  concurred. 

Appeal  allowed  with  costs.. 


Marthinson  v.  Patterson. 

Bills  of  sale  and  chattel  mortgages  —  Priorities  —  Defect  —  Possession  — 
Consideration. 

Taking  possession  of  the  mortgaged  chattels  does  not  make  good  a  defec- 
tive chattel  mortgage  as  against  a  subsequent  validly  registered  bond 
fide  chattel  mortgage  existing  at  the  time  such  possession  is  taken. 
Per  Burton,  and  Maclennan,  J  J.  A.  It  is  immaterial  whether  the  sub- 
sequent mortgage  has  been  validly  registered  or  not,  or  whether  there 
has  or  has  not  been  notice  of  the  prior  mortgage. 
Per  Hagarty,  C.J.O.    If  neither  mortgage  has  been  validly  registered 

that  which  is  prior  in  date  will  prevail. 
Per  Hagarty,  C.J.O.,  Osler,  and  Maclennan,  JJ.A.    A  mis-statement 
of  the  consideration  in  a  chattel  mortgage  is  not,  in  the  absence  of  bad 
faith,  ipso  facto  a  fatal  defect.   It  is  merely  an  element  to  be  considered 
in  dealing  with  the  question  of  bona  fides. 
Hamilton  v.  Harrison,  46  U.  C.  R.  127,  and  J  affray  v.  Robinson,  C.  A., 

16th  September,  1878,  (not  reported)  considered. 
Judgment  of  the  Queen's  Bench  Division,  20  0.  R.  720,  reversed,  and  that 
of  Street,  J.,  at  the  trial,  20  0.  R.  125,  restored. 

Statement.        This  was  an  appeal  by  the  defendant  from  the  judgment 
of  the  Queen's  Bench  Division,  reported  20  0.  R.  720. 

The  action  was  one  of  replevin,  brought  by  a  first  mort- 
gagee of  certain  chattels  against  the  personal  representa- 
tive of  a  second  mortgagee.  The  plaintiff's  mortgage  was 
admittedly  defective,  but  possession  had  been  taken  under 
it  before  there  was  any  default  under  the  defendant's 
mortgage,  which  was  in  all  respects  regular  on  its  face, 
but  purported  to  secure  a  larger  sum  than  had  actually 
been  advanced  though  as  to  this  no  imputation  of  bad  faith 
was  made.  The  mortgage  purported  to  secure  $2,500.  It 
was  shewn  that  $2,000  had  in  fact  been  advanced,  and 
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that  the  mortgagee  had  agreed  to  pay  maturing  claims  Statement, 
for  wages  to  the  extent  of  $500  more,  and  that  he  did 
within  a  few  days  pay  claims  to  this  amount.    The  defen- 
dant took  the  chattels  out  of  the  possession  of  the  plaintiff. 

The  action  was  tried  before  Street,  J.,  who  gave  judg- 
ment in  favour  of  the  defendant.  See  20  0.  R.  125,  where 
the  facts  and  arguments  are  fully  stated. 

This  judgment  was  reversed  by  the  Divisional  Court, 
and  the  defendant  appealed,  the  appeal  coming  on  to  be 
heard  before  this  Court  [Hagarty,  C.  J.  O.,  Burton,  Osler, 
and  Maclennan,  JJ.  A.]  on  the  3rd  and  4th  of  February, 
1892. 

Masson,  Q.  C,  for  the  appellant. 
Shepley,  Q.  C,  for  the  respondent. 

March  1st,  1892.    Hagarty,  C.  J.  0.  :— 

As  I  have  not  as  yet  been  convinced  that  the  case  of 
Hamilton  v.  Harrison,  46  U.  C.  R.  1 27,  was  wrongly  de- 
cided, and  as  this  Court  was  equally  divided  on  the  point 
in  Parhes  v.  St.  George,  10  A.  R.  496,  I  cannot  agree  with 
the  learned  Chief  Justice  of  the  Queen's  Bench,  that  the 
defendant's  mortgage  was  not  a  registered  encumbrance. 
But  I  have  to  agree  with  him,  and  differ  from  some  of 
my  learned  brethren,  as  to  the  result,  if  it  were  not  regis- 
tered. 

Our  statute  appears  to  me  to  deal  generally  with  all 
chattel  mortgages  in  Ontario,  and  to  direct  and  require  (sec- 
tion 1)  that  when  unaccompanied  by  immediate  delivery, 
etc.,  they  must  be  registered  as  directed. 

The  penalty  for  not  following  the  Act  is  in  form 
declaring  the  unregistered  instrument  to  be  null  and  void 
against  creditors  and  subsequent  purchasers  or  mortgagees. 

Again,  section  27  declares  that  all  instruments  mentioned 
in  the  Act,  whether  for  the  sale  or  mortgage  of  goods  and 
chattels,  shall  contain  such  sufficient  and  full  description 
thereof  that  the  same  may  be  readily  distinguished,  etc. 
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Judgment.  appears  to  me  that  the  Act  applies  to  all  mortgages, 

Hagakty,   so  far  at  least  as  to  this  extent,  that  no  mortgagee  who 
C.J.O.  nQ£  0i3eye(j  the  Act  by  registering  his  own  security, 

can  be  heard  to  impeach  a  mortgage  prior  to  his  own, 
merely  because  it  has  not  been  duly  registered. 

The  object  of  the  legislature  was  undoubtedly  to  pro- 
tect the  public  against  secret  encumbrances  on  chattel 
property  in  the  apparent  use  and  ownership  of  debtors, 
and  its  directions  are  general  and  apply  to  all  mortgages 
in  such  cases. 

It  is  quite  true  that  the  declared  penalty  for  non-obser- 
vance of  these  general  provisions  is  avoiding  the  security 
as  against  subsequent  purchasers  and  mortgagees. 

But  I  cannot  believe  that  a  subsequent  mortgagee  who 
also  fails  to  obey  the  Act  can  impeach  the  prior  encum- 
brancer because  he  has  made  an  ineffectual  registration. 

Both  mortgages,  not  being  duly  registered,  are  merely 
securities  at  common  law.  As  such  they  must  as  between 
the  immediate  parties  prevail  according  to  priority  of 
creation. 

I  cannot  believe  it  possible  that  the  subsequent  encumb- 
rancer can  succeed  in  destroying  the  security  of  the  prior 
one  by  objecting  to  his  non-compliance  with  the  require- 
ments of  the  law  of  registration,  which  the  objector  has 
himself  disregarded. 

Those  only  who  obey  the  statute  ought  to  be  heard  in  a 
case  like  this,  to  insist  on  its  due  observance. 

With  these  views,  I  have  to  agree  that  the  judgment  of 
the  trial  judge  must  be  restored. 

Burton,  J.  A.: — 

In  the  view  I  take  of  this  case  it  is  not  necessary  to 
offer  any  opinion  as  to  whether  Robinson  v.  Paterson,  18 
U.  0.  R.  55,  or  Hamilton  v.  Harrison,  46  U.  C.  R.  127,  is  the 
more  correct  decision. 

The  plaintiff's  mortgage  was  unquestionably  invalid 
under  our  Chattel  Mortgage  Act  as  against  creditors,  and  as 
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against  subsequent  purchasers  and  mortgagees  in  good  Judgment, 
faith.  Burton, 

As  to  all  other  parties  the  mortgage  was  good  and  valid.  J,A* 

Whether  the  defendant's  mortgage  would  or  would  not 
have  been  void  as  against  the  same  class  of  persons  is  not 
now,  I  think,  material  to  enquire.  It  was  good  between 
the  parties,  and  would  have  been  perfectly  good  at  com- 
mon law,  and  if  good  at  common  law,  I  do  not  see  how  the 
first  mortgagee  by  assuming  to  take  possession,  as  he  did, 
could  improve  his  security. 

Under  the  second  mortgage  the  property  had  passed,  and 
for  five  days  at  least  was  good  without  registration,  and 
after  that  subject  only  to  be  defeated  by  a  creditor  coming 
with  an  execution  or  by  a  subsequent  purchaser  or  mort- 
gagee in  good  faith. 

I  do  not  agree  with  the  learned  Chief  Justice  of  the 
Queen's  Bench  Division  that  "  subsequent  purchasers 
and  mortgagees,"  referred  to  in  the  statute,  mean  such 
purchasers  or  mortgagees  as  have  themselves  complied  with 
all  the  formalities  of  the  Act  or  taken  possession.  I  do  not 
see  how  such  a  construction  can  be  placed  upon  the  Act 
without  doing  violence  to  its  language.  So  to  read  it  would 
be  to  add  the  words  "  who  have  complied  with  the  require- 
ments and  formalities  of  this  Act"  after  the  words  "mort- 
gagees in  good  faith." 

Had  the  statute  said  that  any  transfer  not  made  or  reg- 
istered in  compliance  with  the  provisions  of  the  Act  should 
be  absolutely  null  and  void  to  all  intents  and  purposes 
the  second  mortgagee  might  have  been  without  any  remedy 
against  the  plaintiff  for  his  trespass  in  taking  possession  ; 
but  the  plaintiff  would  have  been  liable  in  such  a  case  to  his 
own  mortgagor,  as  his  mortgage  would  have  been  void,  even 
inter  partes,  (a)  But  it  appears  to  me  that  if  the  second 
mortgagee  had  never  registered,  his  title  would  have  been 
perfectly  good  as  against  the  first  mortgagee  ;  the  property 
would  have  passed,  the  first  mortgage  being  void  as  to  him, 
unless  we  are  to  place  a  different  construction  upon  the 

(a)  See  Fenton  v.  Blythe,  25  Q.  B.  D.  417.— Rep. 
25 — VOL.  XIX.  A.R. 
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udgment.  WOrcls  "in  good  faith,"  than  was  given  to  them  by  the  Court 
Burton,  of  Queen's  Bench  thirty-one  years  ago  in  Moftatt  v.  Coulson,. 
J*A#       19  U.  C.  R.  341,  even  if  it  be  conceded  that  what  was  stated 

to  the  defendant  when  he  took  his  mortgage  amounted  to 

notice. 

It  is  contended  that  that  case  was  decided  in  a  court  of  law, 
and  that  a  different  rule  would  apply  in  a  Court  of  Equity, 
which  the  High  Court  of  Justice  now  is,  but  I  do  not  at 
present  see  how  that  affects  the  question.  The  principle 
of  equity  will  not  be  questioned,  that  one  who  buys  pro- 
perty with  notice  of  the  existing  right  of  a  third  person 
legal  or  equitable,  shall  be  deemed  to  have  made  his 
purchase  in  bad  faith,  and  to  be  guilty  of  a  fraud,  so  that 
he  will  not  be  permitted  to  set  up  his  purchase  against  such 
right.  But  I  do  not  see  how  that  rule  can  be  invoked  in  a 
case  under  this  statute.  All  that  the  defendant  had  notice 
of  was  of  a  mortgage  which  was  by  the  express  provisions 
of  law  invalid  as  regards  creditors  and  subsequent  purchas- 
ers and  mortgagees  in  good  faith  ;  by  which  I  understand 
that  the  persons  against  whom  the  mortgage  is  to  be  void 
must  be  purchasers  or  mortgagees  who  are  taking  their 
deed  or  security  in  order  to  carry  out  their  purchase  or 
secure  their  debt  in  good  faith,  and  not  as  a  cloak  to  pro- 
tect the  property  from  creditors. 

This  Act,  differing  in  that  respect  from  the  Registry 
Act,  avoids,  and  as  I  think  purposely  avoids  all  questions  of 
actual  notice,  and  the  whole  difficulty  is  as  to  the  meaning 
of  good  faith.  A  different  construction  from  that  which  I 
am  disposed  to  place  upon  it  has  been  adopted  in  some  of 
the  States  of  the  Union,  and  generally,  though  not  univer- 
sally followed.  A  different  rule  of  decision  has  been  adopted 
here  over  thirty  years  ago,  and  having  become  a  rule  gov- 
erning this  description  of  property,  it  is  in  accordance  with 
justice  and  reason  that  it  should  be  adhered  to  so  long  as 
the  statute  upon  which  it  is  based  remains  unchanged. 

When  a  rule  of  property  has  stood  so  long  it  would  not  be 
right  to  interfere,  even  if  we  dissented  from  the  original 
decision,  but  it  should  be  left  to  the  legislature  to  correct 
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it.  Upon  a  matter  not  involving  a  rule  of  property  I  should  Judgment, 
not  allow  the  antiquity  of  the  decision  to  have  the  same  Burton, 
weight.  JJL 

For  these  reasons  I  am  of  opinion  with  great  respect,  that 
the  judgment  appealed  from  should  be  reversed  and  that 
of  Mr.  Justice  Street  restored. 

Osler,  J.  A. : — 

It  has  been  found  as  a  fact,  and  the  evidence  well 
warrants  the  finding,  that  there  was  no  fraudulent  inten- 
tion or  want  of  bona  fides  in  the  statement  in  the  defen- 
dant's mortgage  of  the  amount  intended  to  be  advanced, 
and  the  mortgage  and  affidavits  comply  in  terms  with  the 
requirements  of  the  Chattel  Mortgage  Act.  I  am  there- 
fore of  opinion  that  the  erroneous  statement  in  the  affi- 
davit that  the  sum  advanced  was  $2,500,  instead  of  $2,000, 
does  not  operate  to  defeat  the  security.  I  think  the  case 
should  have  been  ruled  by  the  decision  of  Hamilton  v. 
Harrison,  46  U.  C.  R  127,  a  decision  that  has  not  been 
overruled,  although,  no  doubt,  this  Court  was  divided  on 
the  point  when  it  came  before  them  in  Parkes  v.  St. 
George,  10  A.  R.  496.  1  adhere  to  the  opinion  expressed 
by  me  in  that  case,  and  I  think  that  Hamilton  v.  Har- 
rison was  well  decided. 

I  should  be  more  impressed  than  I  am  with  the  forcible 
language  of  the  judgment  below  if  I  could  see  as  clearly  as 
the  writer  seems  to  do  that  the  object  of  the  Imperial 
legislature  in  passing  the  Bills  of  Sale  Acts  and  the  object 
of  our  Legislature  in  passing  our  Act  was  the  same,  and 
that  the  principle  of  the  decisions  of  the  English  Courts 
upon  the  construction  of  the  English  Acts,  was  entirely 
applicable  to  the  construction  of  our  Act.  I  think  it  better 
to  take  our  Act  as  it  stands,  without  entangling  ourselves 
in  the  maze  of  decisions  upon  the  English  Acts,  the 
object  of  which,  with  all  deference,  is,  as  regards  the 
Acts  of  1878  and  1882  at  all  events,  very  different  from 
that  of  ours.    By  those  Acts  it  is  required  that  the  bill  of 
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udgment.  saje  shall  set  forth,  or  .which  is  the  same  thing,  truly  set 
Osler,  forth,  the  consideration  for  which  it  was  given,  upon  the 
J,A'  penalty,  under  the  Act  of  1878,  of  being  void  against  as- 
signees and  creditors,  and  under  the  Act  of  1882  of  being 
altogether  void,  even  against  the  grantor :  Thomas  v.  Kelly, 
13  App.  Cas.  506.  It  is  not  possible  to  reconcile  all  the 
cases  which  have  been  decided  as  to  the  statement  of  the 
consideration.  They  now  set  in  the  direction  of  an  ex- 
tremely rigorous  construction,  so  that,  as  in  Hamilton  v. 
Chaine,  7  Q.  B.  D.  1,  319,  where  a  bill  of  sale  was  ex- 
pressed to  be  "  in  consideration  of  £700,  now  in  hand 
paid,"  and  a  sum  of  £7.  10s.  was  paid  to,  or  retained  by 
the  grantee  out  of  the  £700  for  commission  and  expenses 
on  the  loan  in  pursuance  of  a  previous  arrangement  to 
that  effect,  it  was  held  that  the  consideration  was  not 
truly  stated,  and  that  the  bill  of  sale  was  void. 

So  in  Ex  parte  Firth,  19  Ch.  D.  419,  it  was  held  that  if  the 
amount  of  the  expenses  incident  to  the  preparation  of  a 
bill  of  sale  is  deducted  from  the  amount  stated  in  it  as 
the  consideration,  and  the  balance  only  is  actually  paid  by 
the  lender  to  the  borrower,  the  consideration  is  not  truly 
stated  so  as  to  satisfy  the  Act.  See  also  Ex  parte  Rolph, 
19  Ch.D.  98:  Gollis  v.  Tuson,  46  L.  T.  N.  S.  387;  Bishop 
v.  Consolidated  Credit  Corporation,  5  Times  L.  R  378. 

Manifestly  these  are  decisions  upon  statutes  passed,  not 
as  much  in  the  interest  of  the  borrower's  creditors  as  of 
the  borrower  himself.  As  Bacon,  V.  C,  says  of  the  Act  of 
1878  (and  the  Act  of  1882  is  an  advance  in  the  same  direc- 
tion): "The  intention  of  the  Legislature  was  to  endeavour  to 
have  a  stop  put,  as  far  as  is  practicable,  to  the  fraudulent 
practices  of  lenders  of  money,  and,  but  for  that  object 
the  provisions  of  the  Act  would,  perhaps,  not  have  been  so 
severe  and  so  strong  as  they  are.  Public  policy  requires 
that  the  enactments  of  the  statute  shall  be  regarded  with 
the  utmost  strictness":  Ex  parte  Carter,  12  Ch.  D.  908. 

See  also  Hamilton  v.  Chaine,  7  Q.  B.  D.  319,  per  Cotton, 
L.  J.,  at  p.  321. 

It  only  needs  a  glance  through  the  Digest  to  see  that  in 
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other  respects  these  rigorous  Acts  have  been  most  rigor-  Judgmen 
ously  construed.  Osler, 

As  regards,  therefore,  the  cases  upon  the  statement  of  J-A- 
the  consideration  I  am  unable  to  agree  that  there  is  any 
object  common  to  the  English  Acts  and  our  own  which 
compels  us  to  treat  them  as  applicable  here,  and  they  are 
based  moreover  upon  the  very  strictest  construction  of  the 
express  statutory  requirement  referred  to  in  default  of 
compliance  with  which  it  is  declared  that  the  instruments 
shall  be  void.  As  to  the  Act  of  1854,  the  preamble  of 
which  shows  that  like  our  own  it  was  one  passed  in  the 
interest  of  creditors,  and  the  cases  upon  which  are,  perhaps, 
more  in  point,  inasmuch  as  some,  though  not  all  of  them, 
proceed  upon  an  enquiry  into  the  truth  of  the  affidavit  as 
to  residence  and  occupation,  we  must  consider  what  was 
the  object  of  that  provision  of  the  Act  which  required  that 
the  affidavit  should  describe  the  residence  and  occupation 
of  the  person  making  the  bill  of  sale  and  of  every  attes- 
ting witness  to  it.  This  was  a  provision  to  which  great 
importance  was  attached,  as  may  be  seen  from  the  care  with 
which  the  information  called  for  by  it  was  required  to  be 
entered  upon  a  public  docket.  Blackburn,  J.,  said  in 
Lavchin  v.  North- Western  Deposit  Bank,  L.  E.  10  Exch. 
4,  approved  in  Murray  v.  Mackenzie,  L.  R.  10  C.  P.  625  : 
'The  object  of  the  Act  is  to  give  notice  to  all  who  are  likely 
o  deal  with  the  grantor  of  the  bill  of  sale  ;  not  to  enable  a 
erson  who  is  curious  on  the  matter  to  trace  him  out,  but  to 
nable  one  who  is  asked  to  give  him  credit  to  know  at 
once,  by  looking  at  the  register,  whether  the  person  he  is 
asked  to  give  credit  to  has  executed  a  bill  of  sale.  The 
description  given  here  would  not  convey  such  information, 
and  to  allow  it  to  be  good  would  be  in  effect  to  strike  out 
of  the  Act  the  words  which  require  a  description  of  the 
grantor's  occupation." 

Under  that  Act,  therefore,  the  information  essential  to  be 
given  to  the  public  was  that  which  would  enable  anyone 
to  identify  the  maker  of  the  bill  of  sale  by  means  of  a 
true  description  not  only  of  himself,  but  also  of  the  attes- 
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Judgment,  ting  witness  to  the  bill,  of  whom  enquiries  might  be  made 
Osler,  upon  the  subject,  and  if  the  affidavit  failed  in  these  parti- 
JA-  culars  even  by  mere  inadvertence,  or  from  want  of  know- 
ledge on  the  part  of  the  person  who  framed  it  of  the  proper 
way  in  which  to  describe  the  occupation  of  the  witness  or 
grantor,  it  failed  to  accomplish  the  object  of  the  Act  and  the 
bill  was  necessarily  bad.  But  reasons  of  this  kind  do  not, 
in  the  nature  of  the  case,  apply  to  the  statement  of  the  con- 
sideration (regarding  the  Act  as  a  creditor's  Act).  The 
main  object  is  that  notice  of  the  existence  of  the  mortgage 
shall  be  given,  and  that  is  attained  by  its  registration. 
No  creditor  is  bound  by  the  statement  of  the  amount  in- 
tended to  be  secured  by  it.  That  may  always  be  the  subject 
of  enquiry.  The  mortgage  may  have  been  taken  to  secure  a 
debt,  the  amount  of  which  the  creditor  may  have  been 
mistaken  in  computing  either  by  error  or  because  he 
thought  more  was  due  than  may  afterwards  turn  out  to  have 
been  the  case.  His  affidavit  in  either  case  would  in  one  sense 
be  untrue,  but  in  my  humble  opinion  the  mortgage  would 
still  be  properly  described  as  a  mortgage  executed  in  good 
faith,  and  would  be  a  valid  mortgage.  The  bona  fides  of 
the  instrument,  next  to  its  registration,  is^vhat  is  required, 
and  the  amount  intended  to  be  secured  not  being  conclusive 

against  creditors,  and  the  Act  not  declaring  that  the  mort- 
is '  o 

gage  shall  be  void  if  not  truly  stated,  I  think  we  have  no 
right  to  impose  a  condition  which  the  Legislature  has  not 
imposed,  or  to  treat  a  mis-statement  of  the  consideration  as 
involving  more  than  the  question  of  bona  fides. 

The  principle  of  strict  construction  was  abandoned  in 
Walker  v.  Niles,  18  Gr.  210,  which  has  always  been  accepted 
and  which  cannot  fairly  be  supported  on  any  other  ground 
than  that  the  circumstances  showed  the  absence  of  fraud. 
The  mortgagee  there  swore  that  the  mortgagor  was  justly 
and  duly  indebted  to  him  in  the  sum  of  $1,070,  of  which  it 
appeared  by  the  evidence  that  $550  was  represented  by 
the  mortgagee's  own  promissory  note  to  the  mortgagor  for 
that  sum,  and  the  cash  therefor  not  advanced  or  a  real 
debt  becoming  due  from  the  mortgagor  therefor  for  months 
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afterwards,  when  it  was  paid.     If  the  affidavit  of  the  Judgment, 
mortgagee  in  this  case  is  to  be  spoken  of  as  a  false  affidavit?  Osler, 
it  was  not  less  so  in  that.    In  both,  the  only  justification  or  J-A- 
explanation  is  that  the  mortgagee  regarded  his  promise  or 
undertaking  to  pay  the  note  in  the  one  case,  and  the  orders 
in  this  as  something  final,  as  between  the  mortgagor  and 
himself  ;  or  perhaps  took  the  equitable  view,  and  regarded 
that  as  done  which  ought  to  have  been  done.    If  the  prin- 
ciple of  Hamilton  v.  Chaine,  7  Q.  B.  D.  1,  319,  and  that 
class  of  cases  is  to  govern,  Walker  v.  Wiles  18  Gr.  210,  is 
bad  law.    I  think  I  have  shewn  thatifc  is  inapplicable. 

Walker  v.  Niles  was  approved  and  followed  in  this  court  in 
Jaffrayv.  Robinson,  16th  Sept.,  1878,  referred  to  in  Ham- 
ilton v.  Harrison,  46  U.  C.  R.  127;  at  p.  132,  and  the  case  at 
bar  cannot  be  distinguished  from  it.  The  action  was  in 
trespass  by  JafTray,  whose  mortgage  bore  date  the  9th 
of  October,  1877,  against  "Robinson,  a  prior  mortgagee, 
whose  mortgage  was  dated  the  15th  of  February,  1877. 
The  expressed  consideration  of  Robinson's  mortgage 
was  8500,  of  which  no  more  than  $250  was  due  when 
the  morto-ao-ee  made  his  affidavit.  But  there  was  a 
verbal  promise  by  the  mortgagee  to  advance  the  bal- 
ance in  a  short  time,  and  some  advances  were  afterwards 
made,  bringing  the  debt  up  to  $400.  It  was  contended 
that  the  mortgage  was  invalid  against  JafTray,  the  subse- 
quent mortgagee,  on  this  ground,  but  the  contrary  was 
held  and  the  appeal  was  allowed. 

I  am  far  from  thinking  that  such  mis-statement  should  be 
lightly  regarded.  On  the  contrary,  I  think  it  casts  a  very 
heavy  onus  on  the  party  supporting  the  security.  But 
for  the  reasons  I  have  stated,  1  hold  with  all  respect  that 
it  does  not,  ipso  facto,  avoid  it,  and  my  learned  brother 
Stbeet  having  found  that  in  the  present  case  it  was  not 
fraudulently  made,  his  judgment  in  favour  of  the  defen- 
dant ought  to  be  restored. 

In  the  view  I  take  of  the  case  the  other  questions 
argued  do  not  call  for  a  decision.  The  effect  of  actual 
notice  of  an  unregistered  chattel  mortgage  was  to  some 
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Judgment,   extent  considered  by  the  late  V.  0.  Esten  in  the  case  of 

OSLETi,      Fis/cen  v.  Rutherford,  8  Gr.  9. 
J.A. 

Maclean  nan,  J.  A. : — 

In  my  judgment  it  is  not  necessary  to  express  any 
opinion  upon  the  tirst  question  discussed  in  the  elaborate 
judgment  of  the  Divisional  Court,  whether  Patterson's 
mortgage  was  duly  registered  in  accordance  with  the  pro- 
visions of  the  Chattel  Mortgage  Act,  because  I  think  the 
second  question  must  be  determined  in  the  appellant's 
favour. 

Both  mortgages  were  for  undoubted  value,  and  with 
undoubted  bona  /icZes,  as  between  the  respective  mortgagees 
and  the  debtor. 

The  first  mortgage  was  to  the  respondent,  and  was  made 
on  £he  24th  of  December,  1888,  and  registered  on  the  31st 
of  December  after ;  but  the  registration  is  admitted  to  have 
been  defective.  The  appellant's  mortgage  was  made  on 
on  the  29th  of  April,  1889,  and  was  registered  on  the  1st 
of  May,  and  the  learned  Judge  who  tried  the  action  in  the 
first  instance,  my  learned  brother  Street,  held  the  regis- 
tration good  and  gave  it  priority.  The  Divisional  Court, 
however,  held  the  registration  of  the  appellant's  mortgage 
defective,  and  that  being  so,  that  he  could  not  be  regarded 
as  a  subsequent  mortgagee  within  the  meaning  of  section  4  of 
the  statute,  as  against  whom  a  prior  mortgage  is  declared 
to  be  absolutely  null  and  void.  The  judgment  is  that  the 
subsequent  mortgagees  referred  to  in  the  Act  must  mean, 
mortgagees  who  have  either  taken  immediate  possession 
or  have  registered;  that  a  subsequent  mortgagee  can  claim 
no  advantage  as  against  a  prior  mortgagee  for  not  having 
taken  possession,  and  not  having  registered,  unless  he  him- 
self has  done  either  the  one  or  the  other.  This  conclusion 
is  not  argued  or  reasoned  out  in  the  judgment,  nor  is  any 
authority  cited ;  it  is  merely  stated  as  the  judgment  of  the 
Court.  But  it  certainly  seems  plausible  to  say  that  the 
legislature  could  not  have  intended  to  do  anything  so 
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unjust  as  to  give  priority  to  the  later  of  two  mortgagees,  Judgment, 
neither  of  whom  has  complied  with  the  requirements  of  maclennan, 
the  Act,  and  both  of  whom  are  therefore  equally  in  JA- 
fault.    If  neither  has  complied  with  the  Act,  neither  should 
be  either  prejudiced  or  advantaged  by  it.    Both  have 
honestly  advanced  their  money,  and  both  mortgages  are 
perfectly  good  as  between  the  respective  mortgagees  and 
the  debtor,  and  why  should  one  have  an  advantage  ? 

But  let  us  examine  the  statute.  What  it  says  in  substance 
is  this  :  (Sees.  1  &  2)  Every  mortgage  not  accompanied  by 
possession,  etc..  shall  be  registered  w7ith  certain  formalities. 
(Sec.  4).  In  case  such  mortgage,  etc.,  is  not  registered  it 
shall  be  absolutely  null  and  void  as  against  subsequent 
mortgagees  in  good  faith  and  for  valuable  consideration. 
This  language  is  very  plain  and  clear.  It  does  not  make 
the  taking  of  possession  or  registration  obligatory.  It  leaves 
all  parties  perfectly  free  to  register  or  not  to  register ;  but 
if,  not  taking  possession,  any  one  omits  to  register,  then  he 
is  in,  danger  of  a  certain  class  of  persons  who  are  described, 
namely,  subsequent  mortgagees  in  good  faith  and  for 
valuable  consideration. 

The  judgment  in  effect  adds  to  this  description  or  defi- 
nition two  further  alternative  elements,  namely,  that  besides 
being  subsequent,  and  being  in  good  faith,  and  for  valu- 
able consideration,  the  subsequent  mortgagee  must  either 
have  taken  possession  or  have  registered  his  mortgage 
with  all  the  formalities  and  particulars  set  forth  in  the 
first  and  second  sections.  I  have  not  been  able  to  find  in 
the  Act  any  warrant  for  adding  these  words  to  the  lan- 
guage of  the  fourth  section;  and, the  language  itself  being 
clear  and  plain  in  its  meaning,  I  do  not  think  the  Co  art  is 
at  liberty  to  do  so  ;  and  I  think  that  to  do  so  would  be 
legislation  and  not  construction. 

I  think,  too,  the  objection  to  the  effect  of  the  Act  dis- 
appears upon  reflection,  and  is  no  more  than  plausible. 
What  the  legislature  was  aiming  at  was  to  protect  mort- 
gagees against  prior  secret  or  concealed  sales  and  mortgages, 
so  that  a  person  might  not  be  drawn  into  lending  upon 
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Judgment,  goods,  and  afterwards  discover  that  he  had  got  only  an 
Maclennan,  encumbered  title  or  no  title  at  all.  When  a  person  is  tak- 
J.A.  jng  or  |ias  ^a^en  a  mortgage  of  goods,  it  is  no  matter  of 
concern  to  him  what,  if  any,  mortgages  come  after  him,  but 
it  is  of  the  utmost  consequence  to  him  to  know  whether 
there  is  any  one  before  him.  Therefore  the  legislature 
says  in  effect,  every  mortgagee  shall  put  up  a  signal  of 
warning  for  the  benefit  and  protection  of  those  who  come 
after,  at  the  peril  of  losing  priority.  If  he  chooses  to  take 
the  risk,  he  can  do  so.  There  is  no  object  or  advantage  on 
public  grounds  in  registering  per  se,  and  therefore  regis- 
tration is  in  no  sense  obligatory,  its  sole  object  and  pur- 
pose is  as  a  warning  and  protection  to  subsequent  parties. 
If  a  second  mortgagee  do  not  take  possession  or  register 
he  is  in  danger  from  others  who  may  come  after  him,  but 
he  is  in  no  other  danger  ;  and  if  he  chooses  to  take  that 
risk,  he  runs  no  other  risk.  If  the  respondent  here  has 
lost  his  priority,  he  has  lost  it  through  his  own  neglect. 
It  is  not  the  statute  which  has  inflicted  the  loss  upon  him, 
but  it  is  his  own  neglect  of  what  the  statute  prescribed. 
It  has  said  if  you  omit  certain  precautions,  certain  conse- 
quences shall  follow.  He  has  omitted  the  precautions,  and 
it  is  not  unjust  that  he  should  suffer  the  consequences. 
How  could  it  possibly  mitigate  the  respondent's  sense  of 
injury,  for  his  loss  of  priority,  if  the  appellant  had  registered  ? 
What  use  could  that  registration  have  been  to  him  ?  It 
could  not  have  enabled  him  to  avoid  his  loss,  or  to  retrieve 
it.  And  as  between  a  prior  and  a  subsequent  mortgage, 
the  non-registration  of  the  latter  must  be  altogether  ah 
indifferent  and  immaterial  circumstance,  so  far  as  I  can 
perceive. 

No  English  authority  was  cited  to  us  upon  the  argument 
on  this  point,  and  I  hardly  think  there  could  be  aay,  for 
under  the  Act  of  1878  bills  of  sale  and  mortgages  were 
not  made  void  as  against  each  other  for  want  of  registra- 
tion ;  all  that  wras  said  was  (section  10),  that  bills  of  sale 
should  have  priority  in  the  order  of  the  date  of  their  re- 
spective registration.    It  was  only  in  1882  that  registra- 
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tion  was  made  compulsory ;  and  by  section  8  bills  of  sale  Judgment, 
are  avoided  altogether  for  want  of  it.  Maclennan, 

I  am,  therefore,  constrained  with  great  respect  to  hold  J-A- 
that  if  the  appellant  answers  the  description  in  sec- 
tion 4  of  the  Act  of  a  subsequent  mortgagee  in  good  faith 
for  valuable  consideration  he  is  entitled  to  priority  over 
the  respondent  and  to  succeed  in  this  appeal,  even  though 
his  registration  be  defective. 

There  is  no  question  about  any  part  of  that  description 
but  the  quality  of  good  faith,  and  the  judgment  holds 
that  it  was  absent.  With  great  respect  I  am  obliged  to 
differ  from  this  conclusion  also.  The  finding  is  put  upon 
the  ground  that  the  affidavit  of  the  mortgagee  ,  was  untrue 
as  regards  the  amount  of  money  intended  to  be  secured. 
It  is  described  in  the  judgment  as  "  the  falsity  of  his 
mortgage." 

My  brother  Street  in  his  judgment  says  there  was  no- 
thing to  shew  any  fraudulent  intention  or  want  of  bona 
fides  in  the  insertion  in  the  mortgage  of  the  amount  in- 
tended to  be  advanced  ;  and  with  great  respect  I  think  that 
is  the  proper  conclusion  to  be  drawn  from  the  evidence. 
The  appellant  actually  advanced  about  $2,000  of  the 
money  before  or  at  the  time  the  mortgage  was  made,  and 
he  agreed  to  advance  the  rest  as  soon  as  the  men  to  whom 
the  wages  were  due  presented  their  orders,  which  they  did 
within  a  few  days  afterwards,  and  received  their  money. 

I  do  not  decide  whether  such  a  payment  would  be  good 
for  the  purposes  of  the  affidavit  to  make  a  good  registra- 
tion, but  I  think  it  is  sufficient  on  the  question  of  the  bona 
fides  of  the  mortgage, — that  having  been  the  agreement  of 
the  parties. 

With  regard  to  the  point  made  that  when  the  appellant 
took  his  mortgage  he  had  notice  of  the  respondent's 
mortgage  and  that  for  that  reason  he  could  not  claim  the 
benefit  of  the  statute,  I  think  that  point  must  also  be  de- 
termined in  favour  of  the  appellant.  The  case  referred  to 
in  the  judgment  of  Moffatt  v.  Coulson,  19  U.  C.  R  341,  was 
a  decision  in  a  Court  of  law  while  the  doctrine  of  notice, 
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Judgment,  apart  from  express  enactment,  which  is  what  is  invoked 
Maclennan,  here,  is  a  doctrine  of  equity,  and  so  we  might  not  now  be 
J,A-  bound  by  the  decision  referred  to.  The  precise  point,  how- 
ever, has  been  decided  in  the  Court  of  Appeal  in  England,  in 
Edwards  v.  Edwards,  2  Ch.  D.  291,  and,  therefore,  I  think 
our  decision  ought  to  be  that  under  this  statute  notice 
makes  no  difference.  It  is  important  to  observe  that 
under  this  Act  a  subsequent  purchaser  is  not  entitled 
merely  to  registration  of  a  prior  charge,  but  to  a  good  deal 
more ;  he  is  entitled  also  to  have  the  amount  of  the  charge, 
and  the  bona  fides  of  it,  attested  by  the  oath  of  the 
chargee ;  and  it  is  difficult  to  see  on  what  principle  mere 
notice  of  the  charge  could  dispense  with  that.  Upon  the 
whole  I  am,  with  great  respect,  of  opinion  that  this  appeal 
should  be  allowed,  and  that  the  judgment  of  Mr.  Justice 
Street  should  be  restored. 


Appeal  allowed  with  costs. 
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Hamilton  v.  Cousineau. 

Malicious  prosecution — Reasonable  and  probable  cause — Jury. 

If,  in  an  action  for  malicious  prosecution,  there  is  any  conflict  of  evidence 
as  to  the  facts  upon  which  reasonable  and  probable  cause  depends,  the 
jury  must  be  allowed  to  find  the  facts.  The  judge  cannot  withdraw 
the  case  from  them,  because  in  his  opinion  there  was  reasonable  and 
probable  cause  for  the  prosecution. 

Judgment  of  the  Queen's  Bench  Division  reversed,  Burton,  J. A., 
dissenting. 

This  was  an  appeal  by  the  plaintiff  in  an  action  for  statement, 
malicious  prosecution  from  the  judgment  of  the  Queen's 
Bench  Division. 

The  defendant  was  a  retail  dry-goods  merchant  carrying 
on  business  on  a  large  scale  in  Toronto.  A  fire  occurred  in 
his  shop  and  in  respect  of  his  alleged  loss  he  was  paid  large 
sums  by  certain  insurance  companies,  who  afterwards, 
owing  to  statements  made  by  some  of  the  defendant's  clerks, 
brought  an  action  against  him  to  recover  back  the  moneys, 
alleging  that  he  had  made  a  fraudulently  excessive  claim. 
The  plaintiff  was  one  of  the  defendant's  clerks,  and  was 
one  of  those  who  were  supposed  by  the  defendant  to  have 
given  information  to  the  insurance  companies.  While  the 
action  by  the  insurance  companies  was  pending  a  detective 
was  employed  by  the  defendant  to  obtain  information  as  to 
alleged  stealing  by  the  defendant's  clerks,  and  as  a  result 
of  the  detective's  investigation,  the  plaintiff  was  charged 
by  the  defendant  with  the  theft  of  a  suit  of  clothes,  and 
was  committed  for  trial  at  the  Sessions,  the  bill  then  beino; 
ignored. 

The  action  was  tried  before  Street,  J.,  and  a  jury,  at 
the  Toronto  Winter  Assizes  of  1890,  when  on  the  jury's 
answers  to  certain  questions  which,  with  further  facts,  are 
set  out  in  the  judgments,  judgment  for  $1,200  was  entered 
in  favour  of  the  plaintiff. 

A  motion  against  this  judgment  was  made  by  the  defen- 
dant to  the  Queen's  Bench  Division,  and  in  December,  1890, 
that  Court  allowed  the  appeal  and  dismissed  the  action, 
the  following  judgments  being  delivered : 
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Judgment.    ARMOUR,  C.  J.  :— 
Armour, 

It  was  proved  that  the  defendant  laid  an  information  on 
the  27th  day  of  August,  1889,  before  George  Taylor  Deni- 
son,  police  magistrate  of  the  city  of  Toronto,  that  he  was 
informed  and  believed  that  James  Dairy m pie,  William 
Edward  Horace  Bladen,  and  Edward  Douglas  Hamilton 
(the  plaintiff),  about  the  month  of  February,  1889,  at  the 
city  of  Toronto,  being  servants  then  employed  in  thac 
capacity  by  complainant,  did  feloniously  steal  one  suit  of 
tweed  clothing  the  property  of  complainant.  That  upon 
this  information  a  warrant  was  issued  for  the  plaintiff's 
arrest ;  that  a  search  warrant  was  issued  and  his  apartments 
searched  ;  that  he  was  brought  before  the  police  magistrate 
and  was  remanded  for  a  week,  when  evidence  was  taken 
and  he  was  committed  to  take  his  trial  at  the  Sessions ; 
that  a  bill  was  preferred  against  him  at  the  Sessions  and 
was  ignored  by  the  grand  jury. 

Some  two  days  after  the  plaintiff  was  remanded,  the 
following  entry  was  found  in  a  book  kept  in  the  defendant's 
store,  called  "  a  call  and  pay  book,"  under  date  of  February 
11th  and  14th,  1889  : 

Mr.  Hamilton,  House — 

One  suit  $20  00 

One  coat   2  00 


Paid.  $22  00 

and  some  days  after  this  a  slip  was  found  containing  the 
following,  in  the  handwriting  of  one  Turner,  a  fellow-clerk 
of  the  plaintiff : — 

February. 

Hamilton,  House. 

One  suit  ($20  00)  $10  00 

One  coat   2  00 


$12  00 
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The  defendant  had  this  book  and  slip  at  the  examination  Judgment, 
when  the  plaintiff  was  committed  upon  the  charge,  but  Armour, 
did  not  produce  them,  because,  as  he  said,  they  did  not 
relate  to  the  tweed  suit  which  the  plaintiff  was  charged 
with  stealing.    The  learned  judge  left  the  following  ques- 
tions to  the  jury,  who  answered  them  as  follows  : 

1 .  Did  the  defendant  take  reasonable  care  to  inform  him- 
self of  the  true  facts  of  the  case  before  he  laid  the  informa- 
tion ?  No. 

2.  Did  he  at  the  time  he  laid  the  information  honestly 
believe  in  the  truth  of  the  statement  made  by  Ross  and  in 
the  guilt  of  the  plaintiff  ?  No. 

3.  Was  the  defendant  at  the  time  he  laid  the  informa- 
tion actuated  in  doing  so  by  malice  ?  Yes. 

4.  After  having  found  the  entry  in  the  book  and  the 
slip  showing  the  payment  for  the  goods,  did  the  defendant 
fully  and  fairly  lay  all  the  facts  bearing  on  them  before 
his  solicitor  ?  No. 

5.  Did  the  defendant,  after  finding  the  entry  and  slip, 
take  reasonable  care  to  inform  himself  as  to  whether  or 
not  they  related  to  the  suit  of  clothes  which  the  plaintiff 
was  charged  with  stealing  ?  No. 

6.  Did  the  defendant  honestly  believe  at  the  time  the 
case  was  heard  before  the  police  magistrate  that  the  entry 
and  slip  did  not  relate  to  the  suit  of  clothes  in  question  in 
the  prosecution  ?  Yes. 

7.  Was  the  defendant,  in  prosecuting  the  charge  before 
the  police  magistrate  at  the  time  it  was  there  heard, 
actuated  by  malice  in  so  doing  ?  Yes. 

8.  If  the  plaintiff  is  entitled  to  damages,  at  what  sum 
do  you  fix  them  ?  First,  down  to  the  time  the  plaintiff 
was  brought  before  the  police  magistrate  the  second  time. 
$800.    Second,  from  that  time  forward.  $400. 

The  learned  Judge  thereupon  gave  judgment  for  the 
plaintiff,  for  $1,200  with  full  costs  of  suit. 

On  the  30th  May,  1890,  a  motion  was  made  to  set  aside 
the  verdict  and  judgment  for  the  plaintiff,  and  to  enter 
a  verdict  and  judgment  for  the  defendant,  or  for  a  new 
trial,  on  the  following  grounds  : 
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Judgment.        1.  The  answers  to  the.  questions  and  the  verdict  generally 
Armour,     are  contrary  to  lawand  evidence,and  the  weight  of  evidence. 
c- J-  2.  That  the  evidence  disclosed  no  cause  of  action  against 

the  defendant,  and  the  learned  Judge  should  have  with- 
drawn the  same  from  the  jury  and  dismissed  the  action,  on 
the  ground  that  there  was  reasonable  and  probable  cause 
for  the  bringing  of  the  same  by  the  defendant. 

3.  That  the  learned  Judge  erred  in  submitting  questions 
to  the  jury  to  be  answered ;  that  it  was  contrary  to  the 
statutes  in  that  behalf. 

4.  Upon  the  whole  case  a  verdict  should  have  been 
entered  for  the  defendant. 

"  In  order  to  justify  a  defendant  there  must  be  a  reason- 
able cause,  such  as  would  operate  on  the  mind  of  a  discreet 
man  ;  there  must  also  be  a  probable  cause,  such  as  would 
operate  on  the  mind  of  a  reasonable  man.  At  all  events 
such  as  would  operate  on  the  mind  of  the  party  making  the 
charge,  otherwise  there  is  no  probable  cause  for  him."  Per 
Tindal,  C.  J.,  Broad  v.  Ham,  5  Bing.  N.  C.  722. 

I  am  of  opinion  that  the  information  of  which  the  de- 
fendant was  possessed  at  the  time  he  laid  the  information 
against  the  plaintiff  amply  satisfied  the  requirements  of 
the  canon  above  laid  down.  He  had  heard  that  goods  had 
been  stolen  from  his  shop  by  his  clerks,  and  had  employed 
a  detective  to  discover  the  thieves,  and  through  the  detective 
had  learned  from  one  Ross,  a  fellow-servant  of  the  plain- 
tiff, that  the  plaintiff  had  stolen  the  tweed  suit,  for  the 
stealing  of  which  he  laid  the  information,  and  other  goods, 
and  he  had  also  the  statutory  declaration  of  Ross  to  the 
same  effect.  The  jury,  however,  found  that  at  the  time 
the  defendant  laid  the  information  he  did  not  honestly  be- 
lieve in  the  truth  of  the  statement  made  by  Ross,  and  in 
the  guilt  of  the  plaintiff,  and  it  is  material,  therefore,  to 
enquire  upon  what  evidence  the  jury  arrived  at  that  con- 
clusion, for  if  there  was  no  evidence  to  support  it  the  find- 
ing of  it  by  the  jury  is  of  no  consequence.  I  have  read 
the  evidence  over  carefully  several  times,  and  I  find  nothing 
upon  which  the  jury  could  have  based  such  a  finding.  The 
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defendant  swore  that  he  honestly  believed  in  the  truth  of  Judgment. 
Ross'  statement,  and  there  is  nothing  in  the  evidence  to  the  Armour, 
•contrary,  and  nothing  from  which  any  reasonable  inference  C-J* 
could  be  drawn  that  the  defendant  did  not  honestly  believe 
in  the  truth  of  it. 

Juries,  as  was  said  by  Tindal,  C.  J.,  are  to  judge  and  not 
to  guess,  and  there  certainly  were  no  facts  in  evidence  upon 
wdrich  the  jury  could  pass  such  a  judgment. 

The  jury  also  found  that  the  defendant  did  not  take 
reasonable  care  to  inform  himself  of  the  true  facts  of  the 
case  before  he  laid  the  information.  There  was,  it  seems 
to  me,  no  evidence  upon  which  to  base  this  finding. 

If  there  ever  was  any  entry  made  of  the  alleged  sale  of 
this  suit  of  clothes,  there  was  no  entry  made  of  it  in  the 
books  in  which  it  should  have  been  entered,  and  no  one  in 
the  defendant's  employ  knew  of  the  alleged  sale  but  the 
plaintiff  and  Turner,  and  the  plaintiff  having  asserted  that 
lie  had  bought  the  suit  from  Turner,  he  wTas  confronted  by 
Turner,  who  denied  that  he  had  ever  sold  it  to  him.  The 
■entry  in  the  call  and  pay  book  did  not,  nor  did  the  slip, 
which  were  afterwards  discovered,  show  a  sale  of  this  suit, 
and  Bladen,  who  collected  the  money  for  this  slip  from  the 
plaintiff,  did  not  know  that  it  represented  the  suit  in 
question. 

I  am  unable  to  understand  from  the  evidence  what  care 
ihe  defendant  ought  to  have  taken  that  he  did  not  take  to 
inform  himself  of  the  true  facts  of  the  case  before  he  laid 
the  information.  "  It  does  not/'  however,  "  follow  that 
because  it  would  be  very  reasonable  to  make  further  in- 
quiry, it  is  not  reasonable  to  act  without  doing  so."  Per 
Bramwell,  B.,  in  Ferryman  v.  Lister,  L.  R.  3  Exch.  197. 

I  am  clearty  of  opinion  that  even  if  this  finding  of  the 
jury  were  material,  there  is  no  evidence  to  warrant  it. 

The  allegation  in  the  statement  of  claim  is  that  the 
defendant  maliciously  and  without  any  reasonable  or  pro- 
bable cause,  instituted  criminal  proceedings  against  the 
plaintiff,  and  there  is  no  allegation  that  he  afterwards 
maliciously  and  without  any  reasonable  or  probable  cause 
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Judgment,  appeared  before  the  police  magistrate  and  gave  evidence 
Armour,  against  the  plaintiff,  and  the  fact  therefore  that  the  defen- 
dant after  he  laid  the  information  and  before  he  appeared 
before  the  police  magistrate  to  give  evidence  against  the 
plaintiff,  found  the  entry  in  the  call  and  pay  book,  and  the 
slip,  could  have  no  effect  upon  the  cause  of  action  alleged, 
which  was,  as  I  have  stated,  for  maliciously  and  without 
reasonable  or  probable  cause  instituting  the  criminal  pro- 
ceedings ;  but  as  it  was  treated  at  the  trial  as  having  an 
effect  upon  them,  I  will  deal  with  the  questions  submitted 
to  the  jury  in  respect  of  that  fact.  These  questions  were 
numbers  4,  5  and  6,  and  I  will  consider  them  together, 
because  they  are  intimately  connected  and  each  must  be 
viewed  in  the  light  of  the  other.  The  jury  found  that 
the  defendant  honestly  believed  at  the  time  the  case  was 
heard  before  the  police  magistrate,  that  the  entry  and  slip 
did  not  relate  to  the  suit  of  clothes  in  question  in  the  prose- 
cution ;  they  also  found  that  he  did  not  fully  and  fairly  lay 
all  the  facts  bearing  on  them  before  his  solicitor,  and  that 
he  did  not  take  reasonable  care  to  inform  himself  as  to 
whether  or  not  they  related  to  the  suit  of  clothes  which  the 
plaintiff  was  charged  with  stealing.  The  jury  found  that 
the  defendant  honestly  believed  as  above  stated,  and  the 
defendant  asserted  most  positively  on  the  trial  of  this 
cause  that  he  was  still  of  that  belief,  and  he  gave  his 
reasons  for  that  belief,  and  he  showed  the  entry  in  the 
call  and  pay  book  and  the  slip  to  his  solicitor  after  he  found 
them,  and  explained  to  his  solicitor  his  reasons  for  believing 
that  the  entry  and  slip  did  not  relate  to  the  suit  of  clothes 
in  question  in  the  prosecution.  Both  he  and  his  solicitor 
swore  to  this,  and  there  was  no  evidence  whatever  upon 
which  to  found  the  finding  that  he  did  not  fully  and  fairly 
lay  all  the  facts  bearing  on  them  before  his  solicitor.  Nor 
wTas  there  any  evidence  to  show  that  believing  as  he  did. 
and  honestly  so  believing,  as  the  jury  have  found  he  did, 
he  did  not  take  reasonable  care  to  inform  himself  as  to 
whether  the  entry  and  slip  did  not  relate  to  the  suit  of 
clothes  which  the  plaintiff  was  charged  wTith  stealing. 
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What  should  he  have  done  ?  He  had  the  entry  and  he  Judgment, 
had  the  slip,  and  he  honestly  believed  that  they  did  not  Armour,. 
relate  to  this  suit  of  clothes.  How  was  he  to  inform  him-  C-J- 
self  further  on  the  subject  ?  Whom  was  he  to  ask  ?  No 
one  knew  but  the  plaintiff  and  Turner ;  was  he  in 
the  exercise  of  reasonable  care  to  ask  the  plaintiff?  Cer- 
tainly not.  Was  he  to  ask  Turner,  who  was  also,  at  the 
same  time  as  the  plaintiff,  accused  of  stealing  from  him  ? 
I  should  say  not.  But  what  effect  would  the  production  of 
the  entry  and  slip  have  had  upon  the  prosecution,  supposing 
it  had  been  produced  to  the  police  magistrate,  with  the 
reasons  given  by  the  defendant  that  they  did  not  relate  to 
the  suit  of  clothes  in  question,  and  with  the  expression  of 
his  honest  belief  that  they  did  not  relate  to  it  ?  I  should 
say  that  the}*  would  have  had  no  effect  in  stopping  the 
prosecution.  The  suit  of  clothes  in  question  was,  according 
to  the  defendant,  marked  at  $30,  to  be  sold  at  $15,  and  the 
plaintiff,  according  to  the  slip,  if  it  related  to  this  suit  of 
clothes,  was  getting  from  his  fellow-clerk  a  suit  of  clothes, 
the  selling  price  of  which  was  $15  to  his  knowledge  for 
$10,  and  when  he  must  have  known  that  his  fellow-clerk 
had  no  authority  thus  to  reduce  the  price.  But  take  the 
plaintiff's  own  account  of  it ;  he  said  that  the  suit  was 
marked  at  $25,  to  he  sold  at  $12.50,  and  that  he,  who  was 
employed  in  that  department  and  knew  the  price,  got  it 
from  Turner,  his  fellow-clerk,  for  $10.  He  gave  no  evidence 
to  show  that  Turner  had  authority  thus  to  reduce  the 
price,  and  Bladen,  his  witness,  knew  that  no  one  had  the 
right  to  reduce  prices  but  the  manager,  Mr.  Wrigley,  and 
the  defendant. 

It  may  be  that  the  entry  and  slip  related  to  this  suit  of 
clothes,  but  I  think  that  the  defendant  was  justified  in  be- 
lieving that  they  did  not ;  but  if  they  did,  they  only  showed 
that  the  plaintiff  and  Turner  were  defrauding  the  defendant 
in  depriving  him  of  his  goods  for  a  sum  lower  than  the 
selling  price,  and  this  of  itself  would  have  warranted  the 
committal  of  the  plaintiff  for  trial. 

In  my  opinion  the  defendant  had  reasonable  and  probable 
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Judgment,   cause  for  instituting  and:  proceeding  with  the  prosecution, 

Armour,    and  the  action  should  be  dismissed  with  costs. 
C.J. 

Falconbridge,  J. : — I  concur. 


Street,  J. : — 

I  submitted  to  the  jury  at  the  trial  with  some  hesitation 
the  first  question,  whether  the  defendant  took  reasonable 
care  to  inform  himself  of  the  true  facts  of  the  case  before 
he  laid  the  information.  And  without  hesitation  the  fifth 
question,  "  did  the  defendant  after  finding  the  entry  and 
slip  take  reasonable  care  to  inform  himself  as  to  whether 
or  not  they  related  to  the  suit  of  clothes  which  the  plain- 
tiff was  charged  with  stealing?"  adding,  however,  a  sixth 
question  as  to  whether  the  defendant  honestly  believed 
that  the  entry  and  slip  did  not  relate  to  the  suit  of  clothes 
in  question. 

I  have  come  to  the  conclusion  that  I  was  not  called  upon 
by  anything  in  the  evidence  to  submit  any  question  as  to 
the  care  which  the  defendant  exercised  in  informing  him- 
self of  the  facts  of  the  case  before  laying  the  information. 
It  is,  I  think,  by  no  means  a  matter  of  course  in  cases  of 
malicious  prosecution  that  the  jury  should  be  asked  to  find 
whether  the  defendant  had  taken  reasonable  care  to  inform 
himself  of  the  facts  before  taking  the  proceedings  com- 
plained of.  Their  opinion,  as  I  understand  the  law,  should 
only  be  asked  upon  this  point,  when  the  plaintiff  has  made 
out  a  case  of  "prima  facie  negligence  on  the  part  of  the 
defendant  of  some  enquiry  which  should  have  been  made, 
or  some  step  which  should  have  been  taken  by  the  prose- 
cutor if  he  had  acted  as  a  reasonable  man  would  act,  and 
which,  if  made  or  taken,  would  have  shewn  that  the  infor- 
mation could  not  properly  be  laid.  It  is  obvious  that 
unless  the  cases  in  which  the  question  is  to  be  put  are 
narrowed  in  this  way,  and  if  it  should  become  anything 
like  a  matter  of  course  that  it  is  to  be  put,  and  the  answer 
given  to  it  acted  upon  without  a  special  reason  for  the 
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enquiry,  a  great  stride  will  have  been  taken  towards  sur-  Judgment 
rendering  to  juries  and  taking  out  of  the  hands  of  Judges  Street,  J 
the  control  of  the  question  of  reasonable  and  probable 
cause.  The  reason  for  the  anomaly  of  taking  the  question 
of  want  of  reasonable  and  probable  cause  as  a  question  of 
law  for  the  Court  and  not  a  question  of  fact  for  the  jury 
is  suggested  by  Lord  Colonsay  in  Lister  v.  Perry  man,  L.  R. 
4  H.  L.  at  p.  539  ;  he  there  says :  "  Probably  it  became  so 
from  anxiety  to  protect  parties  from  being  oppressed  or 
harassed  in  consequence  of  having  caused  arrests  or  prose- 
cutions in  the  fair  pursuit  of  their  legitimate  interests,  or 
as  a  matter  of  duty  in  a  country  where  parties  injured 
have  not  the  aid  of  a  public  prosecutor  to  do  these  things 
for  them." 

I  confess  to  holding  the  opinion  that  the  rule  is  an  aid 
to  the  just  and  proper  determination  of  cases  of  this  nature, 
because  of  the  difficulty  which  juries  not  unfrequently 
appear  to  find  in  unlearning  during  the  course  of  a  trial 
the  popular  idea  that  the  man  who  institutes  criminal  pro- 
ceedings and  fails  in  them,  should  answer  in  damages  to 
the  accused,  without  regard  to  the  grounds  upon  which  he 
proceeded. 

In  the  present  case  the  defendant  had  employed  a  de- 
tective to  discover  who  were  the  clerks  by  whom,  as  he 
believed,  he  had  been  robbed.  Through  the  agency  of  this 
detective  a  statement  that  the  plaintiff  had  stolen  a  suit  of 
clothes  was  obtained  from  one  of  the  plaintiff's  fellow 
clerks.  That  statement  had  been  put  in  the  form  of  a  sta- 
tutory declaration  ;  a  search  warrant  had  disclosed  the  fact 
that  a  suit  of  clothes  formerly  belonging  to  the  defendant, 
was  in  the  possession  of  the  plaintiff.  Being  asked  to  ac- 
count for  its  possession,  he  stated  that  he  had  purchased  it 
in  the  store,  from  or  through  one  Turner,  a  clerk  of  a 
superior  rank  to  himself,  and  had  paid  for  it,  and  who  was 
himself  under  arrest  for  stealing  from  the  defendant. 
Turner  on  being  confronted  with  him  denied  all  knowledge 
of  the  matter.  Now  here  was  a  chain  of  circumstances 
which  I  think  amply  justified  the  laying  of  the  informa- 
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Judgment,  tion,  and  constituted  sufficient  reasonable  and  probable 
Stkeet,  J.  cause  for  immediate  action  without  further  enquiry.  The 
only  ground  suggested  of  want  o£  reasonable  care  on  the 
defendant's  part,  is  that  when  Turner  denied  any  know- 
ledge of  the  alleged  purchase  of  the  clothes  by  the  plaintiff, 
he  said  that  if  any  such  purchase  had  been  made,  a  slip 
would  be  found  for  it.  There  were  some  thousands  of  these 
slips ;  the  examination  of  them  would  have  taken  several 
days,  and  the  plaintiff  in  the  meantime,  would  have  had 
ample  time  to  make  his  escape.  If  a  prosecutor  were  to 
be  held  bound  to  exhaust  every  suggestion  tending  to  show 
his  innocence  made  by  an  accused  person,  before  being  con- 
sidered justified  in  laying  an  information,  a  rule  would  be 
laid  down  which  would  certainly  not  be  conducive  to  the 
punishment  of  guilty  persons.  I  think,  therefore,  that  not- 
withstanding the  finding  of  the  jury  upon  this  question,  the 
defendant  should  be  held  to  have  had  reasonable  and  pro- 
bable cause  for  laying  the  information,  and  that  he  should 
b>e  absolved  from  the  damages  which  the  jury  have 
assessed  against  him,  upon  that  part  of  the  action. 

Upon  the  second  branch  of  the  case,  viz.,  the  damages 
subsequent  to  the  examination  before  the  police  magistrate 
I  have  had  more  doubt.  Shortly  stated  the  circumstances 
were  as  follows  :  After  the  information  was  laid  the  defen- 
dant caused  search  to  be  made  through  the  slips  spoken  of 
by  Turner  for  the  purpose  of  finding  out  whether  there 
was  any  foundation  for  the  suggestions  he  had  made.  This 
resulting  in  the  finding  of  a  slip  which  showed  that  Turner 
had  sold  to  Hamilton  a  suit  of  clothes  marked  $20,  the 
selling  price  of  which  was  $10  at  that  price.  Now  the 
marked  price  of  the  suit  of  clothes  which  Hamilton  was 
accused  of  stealing  was  either  $25  or  $30,  and  the  selling 
price  was  either  $12.50  or  $15,  and  it  came  from  a  stock 
•of  goods  called  the  "Stovel  &  Armstrong  stock"  which  were 
left  in  the  basement  apart  from  other  goods  of  the  same 
character.  Clerks  in  the  store  were  allowed  a  discount 
of  ten  to  fifteen  per  cent,  off  the  selling  price  upon 
goods  bought  from  the  ordinary  stock,  but  were  forbidden 
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to  purchase  goods  belonging  to  the  Stovel  &  Armstrong  Judgment, 
lot,  except  at  the  price  at  which  they  were  sold  to  custo-  street,  J. 
mers.  On  account,  therefore,  of  the  discrepancy  in  the  price, 
the  defendant,  after  seeing  and  examining  the  slip,  laid  it 
before  his  solicitor  and  told  him  it  did  not  relate  to  the 
suit  of  clothes  which  the  plaintiff  had  been  charged  with 
stealing,  and  the  jury  have  expressly  found  that  he  hon- 
estly believed  that  it  did  not  relate  to  it.  The  facts  then 
before  the  defendant  were  these  :  Boss  had  made  a  declara- 
tion that  plaintiff  had  stolen  a  suit  of  clothes  from  his 
store,  and  a  suit  of  clothes  of  the  defendant's  had  been 
found  in  his  possession,  which  he  stated  he  had  bought 
from  his  fellow  clerk,  Turner.  Turner  denied  having  sold 
them  ;  a  search  had  shewn  that  plaintiff  had  bought  and 
paid  for  a  suit  of  clothes  marked  $20,  the  selling  price  of 
which  was  $10.  The  clothes  found  in  his  possession  wTere 
a  suit  marked  $'25  or  830,  the  selling  price  of  which  was 
$12.50  or  $15,  and  from  this  circumstance  the  defendant 
honestly  believed  that  the  slip  threw  no  light  upon  the 
transaction,  and  did  not  shew  that  the  plaintiff  had  pur- 
chased the  clothes  which  he  was  accused  of  stealing.  The 
question  is,  whether  there  was  anything  upon  this  state  of 
facts  requiring  the  defendant  to  refer  to  Turner  for  infor- 
mation. 1  think  the  answer  to  this  question  is  very  much 
aided  by  the  rinding  of  the  jury,  that  defendant  honestly 
believed  the  slip  not  to  relate  to  the  suit  of  clothes  in 
question.  If  the  matter  were  one  upon  which  he  enter- 
tained doubts,  he  should  undoubtedly  have  taken  any 
means  at  hand  to  endeavour  to  settle  them  ;  but  believing, 
as  he  did,  that  a  slip  showing  that  the  plaintiff  had  pur- 
chased a  $15.00  or  $12.50  suit  had  nothing  to  do  with  the 
question  as  to  whether  he  had  stolen  a  $10  suit,  I  think  he 
is  not  to  be  charged  with  want  of  reasonable  care  in  not 
asking  explanations  from  Turner  with  regard  to  it,  especi- 
ally bearing  in  mind  the  fact  that  Turner  "was  one  of  the 
clerks  who  had  been  charged  with  and  arrested  for  stealing 
from  him.  At  the  time  of  the  trial  and  in  my  charge  to 
the  jury,  I  was  of  the  opinion  that  the  defendant  should 
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.Judgment,    have  made  the  enquiry..   The  finding  of  the  jury,  however,. 

Stbeet,  J.  as  to  his  honest  belief  that  the  slips  produced  had  nothing 
to  do  with  the  matter,  and  the  further  consideration  I  have 
been  able  to  give  to  the  matter,  have  changed  that  opi- 
nion, and  again  to  quote  from  Lord  Colonsay,  in  Lister 
v.  Perryman,  L.  R  4  H.  L.  at  p.  542,  where  an  analogous 
question  arose,  I  think  ic  this  was  not  essential,  though  it 
might  have  been  a  very  good  and  cautious  thing  to  do.  In 
such  cases  men  make  more  or  less  previous  investigation 
according  to  their  dispositions ;  but  it  does  not  follow  that 
it  is  necessary  to  make  the  utmost  investigation  that  can 
be  made.  If  a  reasonable  amount  of  credible  information 
has  been  received,  that  appears  to  me  to  be  all  that  is  re- 
quired." 

I  do  not  understand  that  Abrath  v.  North  Eastern  R. 
W.  Co.,  11  Q.  B.  D.  440,  and  11  App.  Cas.  247,  has  altered 
the  law  so  far  as  it  was  settled  by  Perryman  v.  Lister. 

Applying  to  the  present  case  the  remarks  of  Lord  Col- 
onsay, it  is  probable  that  a  cautious  man,  whatever  his 
belief  as  to  the  meaning  of  the  slips  might  have  been,, 
would  have  asked  Turner  with  regard  to  them  had  he  been 
at  hand,  but  I  cannot  say  that  every  reasonable  man  enter- 
taining the  belief  as  to  these  slips  that  was  held  by  the 
defendant,  would  have  gone  to  the  other  suspected  clerk  to 
obtain  an  explanation  as  to  them. 

I  concur,  therefore,  in  thinking  that  the  action  should 
be  dismissed  with  costs,  including  the  costs  of  the  motion. 

Against  this  judgment  the  plaintiff  appealed  and  the 
appeal  came  on  to  be  heard  before  this  Court  [Hagarty, 
C.  J.  0.,  Burton,  Osler,  and  Maclennan,  JJ.A.]  on  the 
11th  and  13th  of  November,  1891. 

W.  Nesbitt,  for  the  appellant. 
Lount,  Q.  C,  for  the  respondent. 
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March  1st,  1892.     IiAGARTY,  C.  J.'  0.  :—  Judgment. 

Hagarty,, 

I  am  of  opinion  that  this  case  was  properly  tried  before  C.J.O. 
my  learned  brother  Street  ;  that  he  was  right  in  leaving 
certain  questions  to  the  jury,  and  that,  on  their  answers, 
he  has  properly  entered  a  verdict  for  the  plaintiff. 

The  Divisional  Court  of  the  Queen's  Bench  set  aside  the 
verdict  and  dismissed  the  action  with  the  concurrence  of 
the  trial  Judge,  holding  in  effect  that  there  was  nothing  to 
be  left  to  the  jury,  and  that  it  was  for  the  Judge  to  rule 
that  there  was  no  absence  of  reasonable  and  probable  cause. 

The  learned  Divisional  Court  Judges  do  not  expressly 
hold  that  it  is  not  the  rule  or  practice  to  submit  such  ques- 
tions. But  I  gather  from  the  language  used,  that,  at  all 
events  in  the  present  case,  they  were  thought  improper. 

My  brother  Street  says  he  submitted  the  question  as  to 
proper  care  being  taken  with  some  hesitation.  Neither 
he  nor  the  learned  Chief  Justice  specially  notices  the  ques- 
tion as  to  the  defendant's  honest  belief  in  the  truth  of  his  ■ 
charge. 

The  judgment  is  mainly  rested  on  the  assumption  that 
no  evidence  was  adduced  to  warrant  their  submission ; 
that  there  was  nothing  in  fact  before  the  Court  on  which 
the  opinion  of  the  jury  was  required. 

We  may  consider  it  in  the  same  light  as  entering  a  non- 
suit or  directing  a  verdict  for  defendant  in  an  ordinary  case. 

I  must  say  that  I  find  it  impossible  to  understand  the 
practice  in  England  of  taking  the  opinion  of  the  jury  in 
cases  where  the  defence  was  infinitely  clearer  than  here, 
if  the  dismissal  of  this  action  be  proper. 

From  the  beginning  of  this  case,  the  conduct  and  motives 
of  the  defendant  were  vehemently  impugned ;  and,  as  it 
seems  to  me,  on  very  strong  grounds.  It  was  shewrn  that 
a  very  peculiar  state  of  things  existed  in  the  defendant's 
business.  There  had  been  a  fire  in  his  shop,  and  the  insur- 
ance companies  had  paid  large  insurance  moneys. 

The  plaintiff  was  one  of  some  fifty  or  sixty  clerks  in  the 
shop.    After  these  payments,  the  companies  brought  suit 
28 — VOL.  XIX.  A.R. 
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against  the  defendant  to  recover  back  these  payments  as 
having  been  paid  by  the  defendant's  fraud  ;  this  was  done 
on  information  received  from  some  of  the  defendant's 
clerks  or  salesmen. 

The  defendant  was  proved  to  have  stated  that  the 
plaintiff  and  other  clerks  had  made  statements  about  this 
fire. 

Pending  this  litigation,  the  defendant  employed  a  de- 
tective to  ascertain  if  pilfering  was  going  on,  hiring  the 
man  ostensibly  as  a  salesman. 

The  plaintiff  had  left  the  defendant's  employment  some 
months  before  this. 

It  would  seem  that  eight  or  ten  days  before  the  detec- 
tive was  employed,  the  defendant  said  he  heard  that  the 
plaintiff  and  two  other  clerks  were  going  to  lay  infor- 
mation about  the  fire. 

The  detective  made  a  report  to  the  defendant  of  his  obser- 
vations in  the  store  from  June  29th  to  August  24th. 

This  report  was  made  to  the  defendant,  who  admits  his 
knowledge  of  it.  He  refers  to  it  as  a  source  of  informa- 
tion. 

It  is  an  extraordinary  document,  open  to  much  serious 
comment.  It  speaks  of  interviews  with  the  defendant  and  his 
lawyers,  and  evidently  shews  that  he  was  anxiously  track- 
ing the  plaintiff  and  his  habits,  while  he  had  been  with  the 
defendant.  He  commenced  to  get  information  from  a  youth 
of  nineteen,  named  Ross,  and  made  him  drunk  to  get  infor- 
mation. He  reported  that  Ross  and  others  were  stealing 
goods.  He  does  not  report  direct  evidence  as  yet  against  the 
plaintiff.  He  narrates  a  conversation  with  Hamilton  as  to 
the  insurance  trial  coming  on  or  being  postponed  ;  and  he 
winds  up  by  strongly  recommending  the  defendant  "to  spare 
no  expense  and  to  use  every  effort  to  get  the  trial  adjourned 
to  January,  or  even  later,  if  possible,"  as  "by  that  time  I 
believe  the  chief  movers  in  the  affair  will  be  scattered  or 
brought  to  time." 

No  question  was  raised  at  the  trial  as  to  this  report  not 
being  receivable.  It  was  put  in  by  the  defendant's  counsel  as 
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having  been  communicated  to  the  defendant  and  his  solici-  Judgment, 
tor  and  "that  they  were  evidence  of  what  is  communicated  hagarty 
there."  C.J.O.  ' 

On  the  20th  of  August  the  defendant  brings  Ross  to  his 
solicitor's  office  telling  him  that  he  was  wanted  about  the 
insurance  matter.  There,  Ross  swore,  the  solicitor  told  him 
that  he  and  others  had  been  stealing  and  that  if  he  did 
not  tell  he  would  have  him  arrested — mentioned  plaintiff's 
name  and  others  to  him — that  he  was  frightened  into  mak- 
ing a  statement  or  deposition  in  writing  which  was  put  in. 

In  that  he  states  that  many  larcenies  were  committed 
by  the  clerks,  that  he  saw  the  plaintiff  take  goods  not  paid 
for ;  that  he  saw  the  plaintiff  just  after  the  tire  putting  on  a 
white  tweed  suit  and  he  went  out  with  it  on  and  he  saw 
him  in  the  street  wearing  it  a  week  after.  This  suit  was 
taken  by  the  plaintiff  about  five  weeks  before  he  was  dis- 
missed from  the  shop.  Ross  was  then  taken  and  lodged 
for  the  next  week  with  one  of  the  detectives. 

On  the  27th  of  August  the  defendant  laid  the  information 
against  one  Dalrymple  and  the  plaintiff  for  stealing  a  suit 
of  tweed  clothing. 

Very  strong  evidence  was  given  that  the  plaintiff  had  in 
fact  duly  paid  for  the  suit  and  after  the  information  was 
laid  and  before  the  plaintiff's  examination  at  the  Police 
Court  a  slip  (as  it  is  called)  was  found  in  the  store  as  to  a 
suit  of  tweed  sold  to  the  plaintiff,  but  the  jury  found  that 
the  defendant  when  he  saw  the  slip  thought  it  referred  to 
another  suit,  although  it  was  admitted  only  one  suit  had 
been  taken.  A  large  mass  of  evidence  was  offered  as  to 
this  slip  and  its  finding  and  generally  as  to  the  defendant's 
conduct  and  his  enquiries,  he  insisting  that  he  had  done 
all  he  could,  the  plaintiff  strongly  urging  that  he  should 
have  enquired  further. 

The  plaintiff  was  committed  for  trial — the  grand  jury 
threw  out  the  bill. 

I  do  not  purpose  to  dissect  the  evidence.  It  is  most 
contradictory  in  many  aspects.  Ross  is  materially  contra- 
dicted as  to  what  took  place  at  the  solicitor's  office.  The 
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Judgment,  solicitor  while  denying  that  Ross  was  threatened  admits 
Haoarty,  urging  him  to  tell  all  and  that  the  defendant  did  not  want  to 
C.J.O.  prosecute  him.  Also  that  the  defendant  had  told  him  prior 
to  these  proceedings  and  after  the  insurance  companies  had 
threatened  legal  proceedings  that  some  of  his  clerks,  nam- 
ing Hamilton  with  others,  had  made  statements.  Then  as 
to  advising  on  the  arrest,  he  says  they  had  the  detective's 
reports,  but  that  they  did  not  "entirely"  influence  the- 
arrest  without  the  evidence  of  Ross.  The  detective 
"took  up  Hamilton's  record." 

It  seems  clear,  at  all  events,  apart  from  his  legal  acquit- 
tal, that  the  plaintiff'  was  not  guilty  of  a  larceny  of  this 
tweed  suit. 

The  main  point  relied  on  for  the  defendant's  reasonable 
cause  is  that  Ross  testified  to  the  alleged  theft  by  the  plain- 
tiff. Ross,  when  called,  swears  that  he  was  frightened  into 
making  this  statement  by  the  defendant  and  his  solicitor, 
and  that  he  made  it  under  threat  that  he  would  be  "  sent 
down  "  for  it,  and  that  he  did  not  tell  the  truth,  and  that  he 
feared  if  he  backed  out  of  his  story  he  would  be  put  in  gaol. 
All  this  bears  on  the  question  of  honest  belief.  If  this  was 
not  a  matter  necessarily  to  be  left  to  the  jury,  I  must  con- 
fess with  regret  that  I  have  all  my  life  been  wholly  mis- 
taken as  to  the  respective  functions  of  Court  and  jury. 

I  must  say,  with  much  respect,  that  I  have  never  tried 
or  read  of  a  case  more  clearly  calling  for  the  decision  of  a 
jury  on  the  facts  asserted  on  one  side  and  denied  on  the 
other,  bearing  directly  on  the  all  important  questions 
whether  the  defendant  honestly  believed  in  the  truth  of 
the  charge,  whether  Ross's  evidence  had  been  unfairly 
extorted,  and  whether  the  charge  was  laid  in  good  faith  for 
its  alleged  purpose  of  convicting  a  man  for  larceny,  or  was 
laid  alio  intuitu  for  some  wholly  different  motive  to  dis- 
credit the  plaintiff  as  a  witness  in  the  insurance  cases' or  to 
get  rid  of  his  dreaded  hostile  evidence. 

All  the  disputed  facts  should  have  been  found  by  the 
jury.  The  Court  below  has  not  apparently  discussed  the 
finding  of  the  jury  negativing  honest  belief,  beyond  the 
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decided  expression  of  opinion  that  there  was  no  evidence  Judgment, 
to  warrant  such  a  conclusion.  Hagarty, 

If  the  evidence  here  did  not  properly  call  for  a  decision  C.  J.O. 
on  the  point  by  the  jury,  in  that  there  was  no  evidence  fit 
to  be  laid  before  them,  the  result  of  course  must  be  that  in 
a  case  of  malicious  prosecution,  which  by  law  must  be  tried 
by  a  jury,  the  judge  may  determine  all  the  disputed  facts, 
decide  which  set  of  witnesses'  oaths  is  to  be  preferred, 
decide  whether  there  was  bad  faith  in  lodging  the  charge, 
and,  notwithstanding  grave  evidence  of  possibly  sinister 
motives  in  the  prosecutor's  proceedings,  then  enter  a  ver- 
dict for  the  defendant  as  having  reasonable  and  probable 
cause  for  what  he  did= 

I  am  wholly  unable  to  agree  that  the  evidence  was  in- 
sufficient to  be  left  to  the  jury.  I  may  go  further  and  add 
that  if  believed  by  them  it  would  be  impossible  to  say  that 
it  was  not  such  a  verdict  as  might  reasonably  be  arrived  at. 

I  think  the  case  was  very  properly  tried  by  my  brother 
Street  and  the  proper  questions  submitted,  and  that  there 
was  evidence  fully  warranting  the  findings,  and  that  the 
judgment  was  in  full  accordance  with  the  authorities  gov- 
erning this  form  of  action. 

As  to  the  question  of  defendant  having  taken  reasonable 
care  I  refer  to  Lord  Justice  Bowen's  language  in  Quartz 
Hill  Consolidated  Gold  Mining  Co.  v.  Eyre,  11  Q.  B.  D. 
674,  as  to  the  duty  of  a  man  about  to  institute  a  prose- 
cution, and  the  propriety  of  taking  the  opinion  of  the 
jury  whether  the  defendant  took  a  course  reasonable  on 
the  part  of  a  business  man. 

As  was  so  lately  said  by  an  eminent  Judge  in  one  of  the 
cases  cited  "the  question  of  what  constitutes  reasonable 
and  probable  cause  is  for  me,  but  whether  there  is  evidence 
of  the  same  is  for  you." 

I  have  not  overlooked  the  only  two  cases  of  late  years 
which  have  come  under  my  notice  where  the  case  went  off 
on  the  judge's  ruling  without  anything  being  left  to  the 
jury :  Lea  v.  Charrington,  23  Q.  B.  D.  45 :  affirmed  in 
appeal,  ib.  272,  and  Hope  v.  Evered  17  Q.B.D.  338.  But 
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Judgment,   they  were  founded  on  the  Act  of  1885  which  enables  a 
Hagarty,  magistrate  on  information  on  oath  from  any  person  whom 
C.J.O.     he  believes  to  be  acting  bond  fide  to  issue  a  warrant,  etc. 

In  an  action  against  the  defendant  who  laid  the  information 
it  was  held  that  the  statute  cast  on  the  magistrate  the  onus 
of  its  being  made  to  appear  to  him  that  the  case  called  for 
his  action,  and  the  judge  rightly  held  the  defendant  was  not 
liable  in  the  absence  of  any  proof  or  suggestion  of  mala 
fides,  etc. 

We  can  have  no  desire  to  interfere  with  the  doctrine  of 
its  being  the  judge's  province  to  find  reasonable  cause,  but 
we  cannot  hold  that  this  enables  the  judge  to  decide  all  the 
contradictory  facts  of  a  case  and  to  believe  and  disbelieve 
evidence  instead  of  leaving  it  to  the  jury. 

Any  ruling  in  the  Court  below  as  to  how  far  a  defendant 
should  go,  or  abstain  from  going,  to  seek  information  before 
laying  a  charge,  may,  of  course,  be  open  to  the  objection 
upheld  against  the  Chief  Baron's  direction  to  the  jury  in 
Lister  v.  Ferryman,  L.  R.  4  H.  L.  521. 

I  think  the  appeal  must  be  allowed. 

As  there  is  such  difference  of  opinion  it  may  be  well 
briefly  to  notice  some  of  the  authorities : 

Panton  v.  Williams,  2  Q.  B.  169,  is  generally  re- 
ferred to  as  a  leading  case.  Tindal,  C.  J.,  giving  the 
judgment  of  the  Court  says  that  the  authorities  shew  in- 
contestably  that  it  is  a  question  for  the  jury  whether  the 
facts  brought  forward  in  evidence  be  true  or  not,  but  that 
what  is  reasonable  or  probable  cause  is  matter  of  law. 
Again  : — "  It  is  obvious  that  the  knowledge,  the  belief,  and 
the  conduct  of  the  defendant  are  really  so  many  additional 
facts  for  the  consideration  of  the  jury:  so  that,  in  effect, 
nothing  is  left  to  the  jury  but  the  truth  of  the  facts 
proved,  and  the  justice  of  the  inferences  to  be  drawn  from 
such  facts ;  both  which  investigations  fall  within  the 
legitimate  province  of  the  jury,  whilst  at  the  same  time, 
they  have  received  the  law  from  the  judge,  that,  according 
as  they  find  the  facts  proved,  or  not  proved,  and  the  in- 
ferences warranted  or  not,  there  was  reasonable  or  probable 
cause  for  the  prosecution,  or  the  reverse." 
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Two  or  three  years  afterwards  Michell  v.  Williams,  11  Judgment. 
M.  &  W.  205,  was  decided.    Alderson,  B.,  puts  it  thus:  Hagarty, 
"  The  judge  has  a  right  to  act  upon  all  the  uncontradicted     c-  J-°* 
facts  of  the  case,  and  it  is  not  necessary  speciflcalty  to  leave 
every  fact  to  the  jury.    *    *    It  is  only  where  some  doubt 
is  attempted  to  be  thrown  upon  the  credibility  of  the 
witnesses,  or  where  some  contradiction  occurs,  or  some 
inference  is  attempted  to  be  drawn  from  some  former 
fact  not  distinctly  sworn  to,  that  the  judge  is  called  upon 
to  submit  any  question  to  the  jury."    The  learned  Baron 
repeats  this  view  of  the  law  in  Hinton  v.  Heather,  14  M. 
&  W.  131.    See  also  Blackford  v.  Bod,  2  B.  &  Ad.  179, 
as  to  what  is  for  the  jury. 

In  Douglas  v.  Gorbett,  6  E.  &  B.  511,  Sir  John  Coleridge 
says  that  the  rule  in  Panton  v.  Williams,  2  Q.B.  169,  is  per- 
fect in  theory,  but  adds  that  no  judge  has  sat  long  without 
finding  himself  embarrassed  in  its  application  to  the  special 
case  before  him.  He  adds:  "The  rule  is  that,  however  com- 
plicated the  facts  may  be  on  which  the  question  of  reason- 
able and  probable  cause  may  depend,  the  judge  must  leave 
the  facts  to  the  jury,  and  on  the  facts  found  by  them  de- 
termine for  himself  whether  there  is  reasonable  and  pro- 
bable cause  or  not." 

Hicks  v.  Faulkner,  8  Q.  B.  D.  167,  is  an  instructive  case. 
Hawkins,  J.,  says :  "  The  belief  of  the  accuser  in  the  guilt 
of  the  accused ;  his  belief  in  the  existence  of  the  facts  on 
which  he  acted,  and  the  reasonableness  of  such  last-men- 
tioned belief,  are  questions  of  fact  for  the  jury,  whose  find- 
ings upon  them  become  so  many  facts  from  which  the 
judge  is  to  draw  the  inference,  and  determine  whether  they 
do  or  not  amount  to  reasonable  and  probable  cause." 

Shrosbery  v.  Osmaston,  37  L.  T.  N.  S.  792,  very  fully 
states  the  law.  It  is  laid  down  that  when  the  jury  find 
that  the  defendant  did  not  himself  believe  the  charge  he 
made,  the  judge  could  not  hold  there  was  reasonable  cause, 
and  Lord  Denman's  words  in  Haddrick  v.  Hyslop,  12  Q. 
B.  267,  are  cited : — "  Belief  is  essential  to  the  existence  of 
reasonable  and  probable  cause.     I  do  not  mean  abstract 
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Judgment,    belief,  but  belief  on  which  a  party  acts.     Where  there  is 
Hagakty,  no  such  belief,  to  hold  that  the  party  had  reasonable  and 
C.J.O.      probable  cause  would  be  destructive  of  common  sense." 

Lindley,  J.,  in  the  same  case,  says :  "  I  do  not  think  it  is 
incumbent  on  the  judge  that  he  should  be  compelled  to 
give  any  ruling  at  all.  He  can  ask  the  jury  to  find  and 
answer  different  questions,  and  get  such  and  such  answers, 
and  on  those  answers  he  can  say  whether  there  is  or  is 
not  reasonable  and  probable  cause." 

Heslop  v.  Chapman,  23  L.  J.  Q.  B.  49,  per  Jervis,  C.J.,  in 
answer  to  the  argument  that  the  judge  should  decide  as  to 
reasonable  and  probable  cause :  "  This  question  must  de- 
pend upon  facts,  and  until  the  facts  are  ascertained  the 
judge  cannot  pronounce  any  opinion  in  point  of  law." 

Tindal,  C.  J.,  in  Willans  v.  Taylor,  6  Bing.  183,  says: 
"  Who  is  to  decide  what  shall  be  esteemed  probable  cause, 
etc.  That  is  a  question  of  law  for  the  judge,  as  it  arises 
from  the  facts  disclosed  ;  and  if  there  be  any  discrepancy 
in  the  testimony,  or  imputations  on  the  credit  of  the 
witnesses,  those  are  matters  for  the  decision  of  the  jury  ; 
so  that,  as  in  questions  touching  reasonable  notice  and 
the  like,  the  judge  must  pronounce  his  opinion  on  the 
facts  when  found  by  the  jury." 

Lord  Esher,  M.R,  in  Abrath  v.  North  Eastern  E.  W. 
Co.,  11  Q.  B.  D.  440,  as  to  the  statement  laid  before  the 
defendants  on  which  they  instituted  the  prosecution  said  : 
"  It  signifies  not  what  statements  were  laid  before 
those  who  instituted  the  prosecution,  if  they  received 
them  carelessly,  or  if  they  did  not  take  reasonable  care  to 
inform  themselves  of  other  facts  with  which  they  might 
have  made  themselves  acquainted.  It  has  been  decided 
that  the  question  whether  reasonable  care  has  been  taken 
by  those  who  instituted  the  proceedings,  to  inform  them- 
selves of  the  true  state  of  the  case,  must  be  determined 
one  way  or  the  other  in  order  to  enable  the  judge  to  give 
his  opinion." 

The  elaborate  judgments  (affirmed  in  the  House  of 
Lords,  11  App.  Cas.  247)  seem  wholly  unintelligible  to 
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me  if  it  were  the  true  doctrine  that  the  learned  trial  Judgment. 
Judge  (Cave)  could  have  taken  the  matter  into  his  own  Hagarty, 
hands  and,  unassisted  by  the  jury's  findings  of  fact,  C.J.O. 
liave  ruled  that  there  was  probable  cause  and  acquitted  the 
defendants. 

In  Turner  v.  Ambler,  16  L.  J.  Q.  B.  158,  Lord  Denman 
said :  "  The  prevailing  rule  of  law  as  to  reasonable  and 
probable  cause  is,  that  the  jury  are  to  ascertain  certain 
facts,  and  the  judge  is  to  decide  whether  those  facts 
amount  to  such  cause.  *  *  The  reasonable  and  pro- 
bable cause  must  appear  not  only  to  be  deducible  in 
point  of  law  from  the  facts,  but  to  have  existed  in  the 
defendant's  mind  at  the  time  of  his  proceeding;  and,  perhaps, 
whether  they  did  so  or  not  is  rather  an  independent  question 
for  the  jury,  to  be  decided  on  their  view  of  all  the  particu- 
lars of  the  defendant's  conduct,  than  for  the  judge  to  whom 
the  legal  effect  of  the  facts  only  is  more  properly  referred." 
He  notices  the  decision  in  Broad  v.  Ham,  5  Bing.  N.  C.  722. 

Lister  v.  Ferryman,  L.  R.  4  H.  L.  521  (1870)  is  fre- 
quently referred  to.  The  general  principle  and  practice  is 
stated  in  the  head  note  that  the  jury  must  find  the  facts  and 
the  judge  then  determine  whether  the  facts  so  found  consti- 
tute reasonable  cause.  The  case  went  off  on  the  point 
that  the  Chief  Baron  erred  in  telling  the  jury  that  the 
defendant  ought,  or  was  bound,  to  have  enquired  from  the 
person  named  as  giving  the  first  information,  and,  in  effect, 
that  he  had  not  reasonable  cause  unless  he  had  done  so.  It 
was  merely  a  circumstance  to  be  considered. 

I  assume  the  Chief  Baron  would  have  been  equally 
wrong  had  he  told  the  jury  that  the  defendant  was  not 
bound  to  go  and  see  the  person  named. 

The  jury  would  find  as  to  his  bona  fides  on  all  the  facts 
of  the  case,  and  on  such  findings  the  judge  could  rule. 

As  Lord  Bramwell  said  in  the  Court  of  Error  in  the  same 
case,  L.  R.  3  Exch.  at  p.  202  :  "  It  does  not  follow  that  because 
it  would  be  very  reasonable  to  make  further  enquiry,  it  is 
not  reasonable  to  act  without  doing  so.  *  *  In  such 
cases  it  is  a  question  of  fact  for  the  jury,  whether  the 
29 — vol.  xrx.  a.r. 
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Judgment,    channels  of  information  were  such  that  the  information 
Hagarty,  they  conveyed  might  be  reasonably  relied  on." 
aj'a        Abrath  v.  North-Eastern  R.  W:  Co.,  11  Q.  B.  D.  440; 

11  App.  Cas.  247,  points  altogether  in  the  same  direction, 
approving  of  the  submitting  of  questions  to  the  jury. 

The  elaborate  judgments  of  the  Master  of  the  Rolls  and 
of  Bowen,  L.  J.,  fully  explain  the  general  practice. 

I  also  refer  to  Goodge  v.  Sims,  1  Times  L.  R.  35,  before 
Hawkins,  J. ;  Edwards  v.  Annett,  3  Times  L.  R.  671 ;  Vagg 
v.  Kemp,  4  Times  L.  R.  52  ;  R.  Loog  v.  Nahmaschinen,  etc. 
Co.,  4  Times  L.  R.  268. 

Stephen,  J.,  in  the  last  case  said :  "  I  must  leave  the  case 
to  you  in  a  certain  way,  as  required  by  law.  The  ques- 
tion of  what  constitutes  reasonable  and  probable  cause  is 
for  me,  but  whether  there  is  evidence  of  the  same  is  for 
you."  He  then  asks  the  usual  questions,  and  on  them 
finds  reasonable  and  probable  cause. 

In  Vagg  v.  Kemp,  4  Times  L.  R.  52,  above  cited,  an 
additional  question  was  put :  "  Did  the  defendants  act 
bond  fide,  or  did  they  put  the  criminal  law  into  motion 
with  some  indirect  or  sinister  motive  ? " 

Brown  v.  Hawkes,  7  Times  L.  R.  607,  is  the  latest  case 
I  have  seen.  The  Master  of  the  Rolls  repeats  his  views 
as  stated  by  him  in  the  Abrath  Case  :  "  If  there  were  any 
facts  in  dispute  those  facts  must  be  left  specifically  to  the 
jury,  and  on  the  finding  of  the  jury  as  to  those  facts,  the 
judge  must  say  whether  or  not  there  had  been  a  want  of 
reasonable  and  probable  cause." 

The  jury  found  that  defendant  had  not  taken  reasonable 
care  to  inform  himself  of  the  true  facts  of  the  case  ;  that 
he  honestly  believed  in  the  truth  of  the  charge,  but  that 
he  was  actuated  by  malice  or  indirect  motive. 

Lord  Esher  said  he  was  inclined  to  agree  with  Cave,  J., 
that  there  were  no  facts  in  dispute  which  ought  to  have 
been  left  to  the  jury  ;  but  assuming  that  there  were,  they 
were  properly  left  to  the  jury,  that  the  finding  of  the 
honest  belief  neutralized  the  finding  of  malice  or  indirect 
motive  ;  and  that    the  jury    havm^   found  the  honest 
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belief,  there  was  no  evidence  on  which  the}7  could  find  Judgment 
malice.  Hagarty, 

I  have  been  unable  to  find  any  report  of  the  judgment 
of  Cave,  J.,  in  the  Divisional  Court,  which  Bo  wen,  L.  J., 
characterized  as  "  a  veiy  admirable  exposition  of  the  law." 

The  case  is  much  more  fully  reported  in  the  Law  Re- 
ports (1891),  2  Q.  B.  718,  and  in  the  Law  Times,  65  L.  T. 
N.  S.  108. 

In  2  Roscoe's  Nisi  Prius,  16th  ed.,  p.  884,  the  practice 
is  discussed.  Many  of  the  cases  I  have  noticed  are 
there  to  be  found.  The  writer  says  :  "  The  decision  of 
questions  of  disputed  fact,  the  motive  and  malice  of  the 
defendant,  his  knowledge  of  those  facts,  and  belief  in  the 
plaintiff's  guilt,  and  in  the  existence  of  probable  cause,  are 
all  questions  for  the  jury." 

Quartz  Hill  Consolidated  Gold  Mining  Co.  v.  Eyre, 
50  L.  T.  N.  S.  274,  was  an  action  by  the  company  for 
maliciously  and  without  reasonable  cause  presenting  a 
petition  to  wind  up  the  company  on  the  ground  of  fraud. 
It  appeared  that  the  defendant  wTas  not  a  shareholder  when 
he  presented  it.  The  Judge  (Stephen)  asked  the  jury 
whether  the  defendant  at  the  time  of  presenting  the  peti- 
tion, honestly  believed  that  he  was  a  shareholder  ;  and  on 
their  finding,  the  verdict  was  entered  for  the  defendant. 
On  motion  a  new  trial  was  ordered  by  the  Divisional 
Court,  (Denman,  and  Manisty,  JJ.)  on  the  ground  that  it 
was  not  left  to  them  to  consider  whether  he  had  satisfied 
himself  as  to  the  truth  of  his  belief.  Denman,  J.,  says 
it  is  material  in  these  cases  for  the  Judge  to  take  the 
opinion  of  the  jury  on  these  questions  :  1st,  As  to  honest 
belief ;  2nd,  As  to  the  making  of  reasonable  and  proper 
enquiry  before  adopting  that  belief ;  and  Manisty,  J.,  says 
that  the  law  was  settled  by  Lister  v.  Perryman,  L.  R.  4 
H.  L.  521  ;  Abrath  v.  North  Eastern  R.  W.  Co.,  11  Q. 
B.  D.  440. 

This  case  had  been  tried  before,  and  had  been  before  the 
Court  of  Appeal,  11  Q.  B.  D.  674,  and  a  second  trial 
ordered,  but  it  was  argued  chiefly  on  grounds  as  to  proof 
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Judgment.  0£  damages,  etc.  But  as  bearing  on  the  point  in  question 
Hagarty,  I  cite  the  remarks  of  Bowen,  L.  J.,  where  he  touches  on 
C.J.O.  ^e  qUestion  0f  the  conduct  of  the  defendant  being 
reasonable,  believing  he  held  the  shares  :  "  I  think  that  the 
opinion  of  a  jury  ought  to  be  taken,  whether  that  was  a 
reasonable  course  on  the  part  of  a  business  man,  and  if  I 
were  the  judge  to  try  the  case,  my  view  as  to  reasonable 
and  probable  cause  might  be  influenced  by  the  jury's 
opinion  as  to  the  facts." 

The  defendant  there  had  placed  his  shares  in  his  brokers' 
hands  for  sale,  with  a  signed  transfer.  The  brokers  told 
him  that  they  could  not  sell,  and  that  they  would  have  to 
return  the  certificates  and  transfer  to  him.  But  they  were 
not  returned,  and  defendant,  after  a  lapse  of  eight  or  ten 
days,  presented  the  petition. 

I  cannot  find  any  report  of  any  appeal  or  proceeding, 
after  Denman  and  Manisty,  JJ.,  sent  it  down  for  a 
further  trial. 

In  Webber  v.  McLeod,  16  O.  R  609,  the  learned  Chan- 
cellor reviews  many  of  the  cases,  and  I  think  his  view  of 
the  ordinary  method  of  trying  such  cases  is  as  we  under- 
stand it. 

He  notices  Mr.  H.  Stephen's  book  on  malicious  prosecu- 
tion. It  contains  a  valuable  collection  of  authorities. 
The  learned  author  evidently  does  not  approve  of  the 
course  now  generally  pursued,  but  he  thus  sums  up  (p.  82), 
in  reference  to  Abratk  v.  North  Eastern  B.  W.  Co.,  11  App. 
Cas.  247  :  "  I  can  put  no  other  construction  upon  the  whole 
of  the  judgments  in  this  case  than  that  every  judge  who 
tries  an  action  for  malicious  prosecution  is  entitled — to 
put  it  at  the  lowest — to  sum  up  in  the  sense  of  the  pas- 
sages quoted  above  from  the  summing  up  of  Mr.  Justice 
Cave,  and  to  put  to  the  jury  the  two  questions  which 
Mr.  Justice  Cave  devised,  namely :  1.  Did  the  defendant 
take  reasonable  care  to  inform  himself  of  the  true  state 
of  the  case  ?  2.  Did  he  honestly  believe  the  case  he  laid 
before  (whatever  the  tribunal  may  have  been)?  These  two 
seem  to  me  to  cover  the  whole  ground  of  reasonable  cause. 
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If  the  jury  answer  them  both  'Yes'  the  judge  will  be  Judgment, 
justified  in  holding  that  want  of  reasonable  cause  has  not  Hagarty^ 
been  proved.     If  the  jury  answer  either  question  "No"  c-J-°- 
the  judge  will  be  justified  in  holding  that  it  has." 

Of  coarse  the  Judge  may  put  the  case  hypothetically  to 
the  jury,  thus  :  "  If  you  find  that  the  defendant  did  not 
honestly  believe,  etc.,  then  find  a  verdict  for  the  plaintiff," 
and  so  as  to  any  other  important  matter. 

On  the  whole  I  am  satisfied  that  this  case  was  properly 
tried  :  that  the  plaintiff  sufficiently  established  the  want  of 
reasonable  cause:  that  the  verdict  is  supported  by  the 
evidence,  and  should  not  be  disturbed. 

Osler,  and  Maclennan,  JJ.  A.,  concurred. 

Burton,  J.  A. : — 

It  seems  to  have  been  assumed  by  some  writers,  and, 
among  them,  by  Mr.  Stephen  in  his  recent  work  on  mali- 
cious prosecution,  which  was  referred  to  more  than  once 
on  the  argument ;  that  "  the  whole  of  the  distinction  be- 
tween malice  and  want  of  reasonable  cause  is  obsolete," 
since  the  decision  of  the  House  of  Lords  in  Abrath  v. 
North  Eastern  R  W.  Co.,  11  App.  Cas.  247  ;  and  that 
practically  in  both  cases  it  has  become  a  question  of  fact  for 
a  jury.  That  is  not  my  reading  of  that  decision,  which 7 
in  my  opinion,  states  no  new  law,  but  affirms  in  clear  terms 
what  has  now  for  a  long  series  of  years  been  accepted  as 
the  true  rule  in  actions  of  this  nature,  viz.,  that  the  onus  is 
upon  the  plaintiff  to  make  out  three  propositions  ;  the 
termination  in  his  favour  of  the  original  prosecution  ;  that 
the  circumstances  of  the  case  were  such  as  to  be  in  the 
eyes  of  the  judge  inconsistent  with  the  existence  of 
reasonable  and  probable  cause  for  the  prosecution ;  and 
lastly,  that  the  proceedings  were  initiated  in  a  malicious 
spirit ;  and  if  any  step  is  necessary  to  make  out  any  one 
of  those  three  propositions,  the  burden  of  making  good 
that  step  rests  upon  the  plaintiff. 
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Judgment.  The  learned  author  to-  whom  I  have  referred  also  ex- 
Burton,  presses  the  opinion  that  it  would  ^  greatly  conduce  to  a 
JA-  clear  understanding  of  the  law  of  malicious  prosecution, 
if  the  supposed  necessity  of  proving  malice  were  done 
away  with  altogether ;  and  the  question  of  reasonable 
cause  frankly  recognized  as  a  question  of  fact  for  the  jury. 
Speaking  for  myself,  I  do  not  hesitate  to  say  that,  in  my 
opinion,  it  would  be  a  matter  to  be  regretted  if  such  a 
conclusion  should  ever  be  arrived  at.  I  quite  agree  that 
where  there  is  a  conflict  of  evidence  upon  the  facts  from 
which  the  Court  is  to  draw  the  inference  (whether  it  be 
called  an  inference  of  fact,  or  an  inference  of  law,  is  not 
very  material),  that  no  reasonable  cause  for  the  prosecution 
exists,  the  jury  must  necessarily  find  upon  those  facts, 
before  the  judge  can  decide  whether  they  do  or  do  not 
constitute  reasonable  and  probable  cause ;  but  to  ask  a 
jury  to  decide  that  question  of  law,  would  tend  greatly  to 
bring  the  administration  of  justice  into  contempt,  and  to 
substitute  for  the  judgment  of  a  man  with  a  mind  trained 
to  the  decision  of  such  a  matter — a  matter  of  law — the 
guess  or  conjecture  of  a  jury,  with  the  prejudice  which 
they  perhaps  not  unnaturally  would  have  in  favour  of  a 
man  who  has  been  wrongly  accused. 

I  do  not  think,  as  I  have  already  said,  that  there  can  be 
much  room  for  doubt  about  the  law  and  the  obligation 
thrown  upon  the  plaintiff  to  make  out  the  three  proposi- 
tions I  have  stated. 

It  is  quite  clear  that  proof  of  innocence  alone  does  not 
make  out  a  prima  facie  case  of  want  of  reasonable  and 
probable  cause.  There  may  be  cases  in  which  the  circum- 
stances, in  addition  to  the  mere  fact  of  innocence,  would  do 
so,  as  for  instance  as  put  by  Bowen,  L.  J.}  where  the  prose- 
cutor must  know  whether  the  story  he  is  telling  is 'true  or 
false.  In  such  a  case  if  the  accused  is  innocent,  it  follows 
that  the  prosecutor  must  have  been  telling  a  falsehood,  and 
there  must  be  want  of  reasonable  and  probable  cause.  It 
must  bo  innocence  accompanied  by  such  circumstances  as 
raise  the  presumption  that  there  was  a  want  of  reasonable 
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cause ;  and  this  is  what  the  plaintiff  was  bound  to  establish  ;  Judgment 
the  defendant  was  not  bound  to  make  good  anything.  It 
was  the  plaintiff's  duty  to  make  out  that  the  defendant  did 
not  believe  the  charge,  or  that  there  was  an  absence  of 
reasonable  cause.  It  would  be  assumed  until  the  plaintiff 
had  displaced  the  presumption  by  evidence,  that  the  belief 
was  honest  and  due  care  used. 

The  parties  seem  to  have  overlooked  the  fact  that  there  is 
no  power  under  our  statute  as  there  is  in  England  for  the 
judge  to  submit  questions  to  the  jury  in  an  action  of  this 
nature,  and  upon  their  rinding  upon  these  questions  to 
enter  a  verdict  himself,  and  the  proceedings  in  that  respect 
appear  to  have  been  irregular,  but  this,  of  course,  would 
not  affect  the  right  of  the  judge  to  obtain  the  opinion  of 
the  jury  upon  facts  necessary  to  enable  him  to  decide  the 
question  of  reasonable  and  probable  cause. 

But  in  this  action,  as  in  all  others,  there  is  always  the 
preliminary  question  of  whether  there  is  any  evidence  to 
go  to  the  jury  on  which  they  could  properly  find  in  favour 
of  the  party  on  whom  the  onus  of  proving  the  issue  lies. 
In  the  present  case  the  onus  was  upon  the  plaintiff  to  shew 
that  the  defendant  did  not  honestly  believe  the  charge,  or 
that  he  was  reckless  in  making  it,  and  did  not  use  that 
reasonable  care  which  a  prudent  man  should  have  exercised. 

I  have  read  and  re-read  the  evidence  with  great  care, 
and  I  am  unable  to  place  my  finger  upon  a  single  passage 
which  should  warrant  a  jury  in  holding  that  the  plaintiff1 
had  made  out  either  proposition,  and  to  allow  them  to  fix 
the  defendant  with  liability  where  there  is  no  evidence  to 
establish  affirmatively  either  proposition,  would  be  contrary 
to  principle,  and  would  place  in  the  hands  of  the  jurors  a 
power  which  they  might  exercise  in  the  most  arbitrary 
manner.  It  comes  exactly  within  Lord  Denman's  remarks 
in  a  case  I  shall  presently  refer  to,  where  he  said  in  the 
absence  of  such  proof  he  could  not,  if  required,  have  left 
it  to  the  jury. 

As  the  case  stood,  the  only  conclusion  that  could  pro- 
perly be  come  to  was  that  the  plaintiff  had  failed  to  estab- 
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Judgment.   ]ish  h|s  case,  and  such  view  the  learned  trial  Judo-e  now 
Buktok,    admits  he  should  have  taken,  but  if  submitted  to  the  jury 
J-A-       it  is  clear  they  would  have  come  to  a  different  conclusion. 

I  quite  agree  with  my  brother  Street  in  the  following 
remarks,  and  they  so  clearly  express  my  own  view  that  I 
adopt  them  as  part  of  my  judgment : 

"  It  is,  I  think,  by  no  means  a  matter  of  course  in  cases 
of  malicious  prosecution  that  the  jury  should  be  asked  to 
tind  whether  the  defendant  had  taken  reasonable  care  to 
inform  himself  of  the  facts  before  taking  the  proceedings 
complained  of.  Their  opinion,  as  I  understand  the  law, 
should  only  be  asked  upon  this  point  when  the  plaintiff 
has  made  out  a  case  of  "prima  facie  negligence  on  the  part 
of  the  defendant  of  some  enquiry  which  should  have  been 
made,  or  some  step  which  should  have  been  taken  by  the 
prosecutor  if  he  had  acted  as  a  reasonable  man  would 
act,  and  which,  if  made  or  taken,  would  have  shown  that 
the  information  could  not  properly  be  laid.  It  is  obvious 
that  unless  the  cases  in  which  the  question  is  to  be  put,  are 
narrowed  in  this  way,  and  if  it  should  become  anything 
like  a  matter  of  course  that  it  is  to  be  put,  and  the  an- 
swer given  to  it  acted  upon  without  a  special  reason  for 
the  enquiry,  a  great  stride  will  have  been  taken  towards 
surrendering  to  juries  and  taking  out  of  the  hands  of 
judges  the  control  of  the  question  of  reasonable  and  pro- 
bable cause." 

It  was  urged  that  the  report  of  the  detective,  which  was 
seen  by  the  defendant,  afforded  some  evidence  of  the 
absence  of  reasonable  and  probable  cause  ;  but  this,  it 
seems  to  me,  is  to  confound  two  essentially  different  things. 
It  affords  evidence  no  doubt,  which  could  not  be  excluded 
from  the  jury,  of  malice,  if  the  case  had  reached  that  stage,, 
but  nothing  else.  The  Judge  having  found  upon  the 
undisputed  facts  that  the  defendant  had  reasonable  and 
probable  cause,  the  action  failed ;  although  if  he  had 
decided  that  issue  in  the  plaintiff's  favour,  the  question  of 
malice  must  necessarily  have  been  submitted  to  the  jury. 

The  case  of  Broad  v.  Ham,  5  Bing.  N.  C.  722,  is  not. 
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always  properly  understood.      It  is  authority   only  as  Judgment, 
qualified  and  explained  by  Lord  Denman  in  Turner  v.  burton, 
Ambler,  16'   L.  J.  Q.  B.   158,    and,  as   so   explained,  J,A- 
and  in  connection  with  the  facts  there  proved  or  admitted, 
is  quite  consistent  with  the  views  I  have  expressed. 

The  qualification  consists  in  this — that  there  must  be 
proof  "  of  the  absence  of  belief."  That  established  (and 
as  I  have  repeatedly  pointed  out,  it  is  for  the  plaintiff  to 
establish  it),  probable  cause  is  made  out.  Lord  Denman 
proceeds  :  "  There  is  none  such  here.  I  was  not  required 
to  lay  it  before  the  jury,  and  if  required,  I  could  not  have 
done  so.  The  unfair  use  made  of  the  charge  may  prove 
malice,  as  the  jury  held  that  it  did,  but  does  not  raise  any 
inference  of  a  belief  that  there  was  no  reasonable  and  pro- 
bable cause,  for  the  contrary  belief  is  perfectly  consistent 
with  malice." 

In  fact  the  books  are  full  of  cases  to  show  that  the  want 
of  probable  cause  cannot  be  implied  from  proof  of  malice 
however  clear. 

It  has  become  the  practice,  I  fear  almost  as  of  course,  to 
submit  these  questions,  but  I  have  endeavoured  to  point 
out  that  it  is  contrary  to  first  principles  to  do  so,  unless 
there  is  clear  evidence  to  warrant  it. 

In  the  case  so  much  relied  on  of  Abrath  v.  North  East- 
ern R.  W.  Co.,  11  App.  Cas.  247,  the  question  came  up  on  a 
motion  for  a  new  trial,  on  the  ground  of  misdirection ;  but 
in  the  House  of  Lords,  Lord  Bramweil,  says  (p.  254) : 
"  I  doubt  very  much  whether  Cave,  J.,  needed  to  have  left 
to  the  jury  the  question  whether  reasonable  care  had  been 
used.  I  doubt  it  very  much  indeed.  I  doubt  very  much 
whether  he  might  not — I  will  not  say  ought  not — have 
said  to  the  jury  :  '  If  you  are  of  opinion  that  these  direc- 
tors honestly  believed  the  statements  that  were  laid  before 
them,  and  honestly  acted  upon  the  opinions  that  were 
given  to  them,  there  not  only  was  no  absence  of  reasonable 
and  probable  cause  but  it  existed  in  abundance.'  How- 
ever, he  did  put  the  question  and  the  jury  did  answer  it." 
The  writer  on  this  subject,  to  whom  I  have  referred,  no 
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udgmeut.  doubt  treats  it  as  settled'  law  that  these  questions  should 
Burton,  in  all  cases  be  submitted  to  the  jury,  adding  that  (p.  83), 
J,A*  "  some  judges  have  already  availed  themselves  of  the  prece- 
dent ;"  but  I  must  respectfully  express  my  dissent,  and  must 
hold  that  there  is  no  difference  in  this  respect  between  this 
and  any  other  action ;  and  that  unless  the  evidence  clearly 
warrants  such  questions,  they  should  not  be  put ;  and  that 
the  plaintiff  having  failed  to  satisfy  the  onus  that  was 
upon  him,  the  judge  upon  the  evidence  was  bound  to  hold 
that  the  absence  of  reasonable  and  probable  cause  had  not 
been  established. 

In  Quartz  Hill  Consolidated  Gold  Mining  Co.  v.  Eyre, 
11  Q.  B.  D.  674,  there  was  a  preliminary  question  for  the 
jury  :  viz.,  whether  the  defendant  had  used  reasonable  care 
in  satisfying  himself  that  he  was  still  a  shareholder,  without 
which  finding  the  learned  trial  judge  could  not  decide 
whether  there  was  or  was  not  reasonable  and  probable 
cause  ;  and  that  case  is  not,  in  my  opinion,  at  all  opposed 
to  the  views  I  have  been  giving  expression  to. 

From  what  I  have  written,  I  trust  I  have  made  my 
meaning  clear ;  that  I  do  not  for  a  moment  question  the 
right — the  exclusive  right — of  the  jury  to  decide  the  facts 
from  which  the  judge  is  to  draw  the  legal  inference,  if 
those  facts  are  disputed  ;  but  where,  as  here,  they  are  undis- 
puted, or  there  is  no  evidence  fit  to  submit  to  the  jury  of 
an  absence  of  honest  belief  or  the  want  of  care,  then  it 
remains  for  the  judge  to  decide  the  question. 

I  do  not  think  it  necessary,  after  the  full  statements 
given  by  the  Judges  in  the  Court  below,  to  discuss  the  facts. 

As  originally  launched,  there  wras  no  evidence  that  the 
prosecutor  did  not  believe  in  the  truth  of  the  charge 
when  he  laid  it,  confirmed  as  it  was,  too,  by  the  denial  of 
Turner. 

There  is  no  amended  statement  of  claim  to  warrant  the 
second  branch  of  recovery,  but  after  the  way  it  was  treated 
by  the  learned  Judge  at  the  trial,  it  must,  I  suppose,  be 
treated  as  if  an  amendment  had  been  made,  but  the  sting 
is  taken  out  of  that  complaint  by  the  finding  of  the  jury 
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that  the  defendant  did  honestly  believe  at  the  time  the  Judgment, 
case  was  heard  before  the  police  magistrate  that  the  entry  burtos, 
and  slip  did  not  relate  to  the  suit  of  clothes  in  question.  J-A- 

Much  stress  was  laid  upon  the  circumstance  that  the 
defendant  did  not  mention  to  his  solicitor  the  remark  made 
by  Miss  Dixon  when  the  book  was  found  :  "If  there  is  no 
slip  found  this  will  be  shewn  in  justice  to  Mr.  Hamilton," 
and  if  he  had  concealed  the  book  it  might  have  had  an 
important  bearing,  but  how  it  could  be  of  any  consequence 
when  the  book  was  produced  to  his  advisers  and  by  them 
withheld  in  Court  contrary  to  his  wishes  I  do  not  see. 

Although  during  the  argument  of  a  different  opinion  a 
full  consideration  of  the  evidence  since  has  convinced  me 
that  the  learned  Judges  in  the  Court  below  were  right, 
and  that  their  judgment  should  be  affirmed. 

Since  writing  the  above  the  December  number  of  the 
Law  Reports  has  been  received,  and  the  remarks  made  by 
some  of  the  Judges  in  the  case  of  Brown  v.  Hawkes, 
(1891)  2  Q.  B.  718,  go  strongly,  I  think,  to  confirm  the 
views  I  have  expressed  above. 

Appeal  allowed  with  costs, ' 
Burton,  J. A.,  dissenting. 
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Attorney  General  v.  The  Vaughan  Koad  Company. 

Way — Tolls — Toll    roads — Private   Act — General  Act — Amendments — 
R.  S.  0.  ch.  159. 

The  Act  53  Vic.  ch.  42,  (0.),  which  extends  in  certain  particulars  the 
provisions  of  the  General  Road  Companies'  Act,  R.  S.  0.  ch.  159,  as 
to  repairs,  and  is  declared  to  apply  whenever  a  road  subject  to  that 
General  Act  is  out  of  repair,  does  not  apply  to  the  defendant  company 
which  was  incorporated  by  special  Act  and  to  which  not  the  whole 
of  the  general  Act  but  only  certain  specified  sections  thereof  apply. 

Judgment  of  the  Common  Pleas  Division,  reported  21  0.  R.  507,  reversed, 
Hag  arty,  C.  J.  0.,  dissenting. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Common  Pleas  Division,  reported  21  O.K  507. 

The  defendants  were  a  road  company  incorporated  by 
special- Act,  13  &  14  Vic.  ch.  134,  and  acquired  and  owned 
a  road  running  through  the  township  of  Vaughan. 

This  action  was  brought  by  the  Attorney-General  on  the 
relation  of  the  township  of  Vaughan  and  a  ratepayer  thereof 
to  restrain  the  defendants  from  collecting  tolls,  on  the 
ground  that  the  road  was  out  of  repair.  Proceedings  had 
been  takenunder  53  Vic.  ch.  42,(0.)  to  compel  thedefendants 
to  put  the  road  in  repair  but  had  not  been  complied  with, 
the  defendants  contending  that  the  Act  did  not  apply  to 
them. 

A  motion  for  an  injunction  was  made  before  FALCON- 
bpjdge,  J.,  who  referred  it  to  the  Divisional  Court,  who 
granted  the  injunction  asked  for  and  restrained  the  defen- 
dants from  collecting  tolls  until  the  engineer's  certificate 
that  the  road  was  in  repair  should  be  procured. 

The  defendants  appealed  and  the  appeal  came  on  to  be 
heard  before  this  Court  [Hagarty,  C.  J.  0.,  Burton, 
Osler,  and  Maclennan,  J  J.  A.]  on  the  12th  of  February, 
189?. 

Bain,  Q.  C,  and  Geo.  Kappele,  for  the  appellants. 
S.  H.  Blake,  Q.C.,  and  A.  G.  F.  Lawrence,  for  the  respon- 
dents. 
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March  1st,  1892.    Burton,  J.  A. :— 


Judgment. 


Burton, 
J.  A. 


Until  the  passing  of  16  Yic.  ch.  190,  none  of  the 
provisions  of  the  General  Road  Companies'  Act  applied  to 
the  defendant  company,  which  was  incorporated  under  a 
special  charter  in  the  year  1S50. 

By  an  amendment  to  the  general  Act,  16  Vic.  ch.  190,  to 
which  I  have  referred,  those  clauses  relating  to  repairs  were 
made  to  extend  to  road  companies  having  a  special  charter, 
which  it  is  conceded  would  include  the  defendants.  But  it 
is  expressly  declared  that  none  but  the  enumerated  sections 
shall  apply  to  such  companies. 

The  sections  thus  made  to  apply  to  the  defendants  en- 
abled the  county  judge  on  the  application  of  any  six  free- 
holders residing  within  one  mile  of  the  road,  to  have  an 
examination  and  inspection  by  an  engineer  with  certain 
penalties  in  the  event  of  his  report  being  adverse,  and  his 
requirements  nob  being  complied  with  within  a  certain  time. 

The  main  question  argued  before  us  was  whether  an  Act 
passed  in  1890,  53  Yic.  ch.  42,  (0.),  entitled  "  An  Act  to 
amend  the  General  Road  Companies'  Act,"  which  as  to 
companies  incorporated  under  that  Act,  and  to  roads  con- 
structed or  acquired  under  that  Act  is  expressly  made  to 
apply,  extends  to  this  company  holding  a  special  charter. 

When  we  refer  to  the  general  Act,  we  find  that  its 
operation  is  confined  to  companies  incorporated  under 
former  general  Acts,  notwithstanding  their  repeal,  and  to 
companies  incorporated  under  it ;  the  former  class  being 
declared  to  be  subject  to  and  entitled  to  avail  themselves 
of  the  provisions  of  the  Act,  but  not  to  any  companies 
having  a  special  charter. 

The  authorities  are,  I  think,  clear,  that  where  certain 
clauses  of  a  prior  general  Act  are  incorporated  with  a  sub- 
sequent special  Act,  it  is  the  same  thing  as  if  the  clauses  of 
the  first  Act  had  been  repeated  in  the  special  Act,  and  the 
repeal  of  the  first  Act  does  not  take  away  the  effect  of  the 
words  which  are  so  repeated  in  the  special  Act.  The 
clauses  in  question  having  become  part  of  the  special  Act 
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udgment.  WOuld  obviously  continue  in  force  unless  repealed  in  express- 
Bukton,  terms. 

J'A*  Can  it  make  any  difference  in-  principle  if  the  special 

Act  happens  to  be  prior  to  the  general  Act,  and  then  some 
of  the  sections  of  the  general  Act  are  made  to  apply  to  it  ? 
In  both  cases  the  clauses  in  question  are  incorporated  and 
become  part  of  the  company's  charter.  The  case  of  Boden 
v.  Smith,  18  L.  J.  C.  P.  121,  show  that  the  words  "  shall  be 
taken  to  apply,"  was  held  a  sufficient  incorporation.  It 
appears  to  me  to  be  precisely  the  same  thing  as  if  an  amend- 
ment had  been  made  to  the  company's  charter  enacting  "  to- 
ticlem  verbis  "  the  very  sections  in  question  without  any 
reference  to  the  general  Act,  and  in  both  cases  the  repeal 
of  the  general  Act  would  not  affect  those  clauses  incorpo- 
rated in  the  special  Act  without  express  words  to  that  effect. 

The  clauses  then  so  incorporated  under  the  16  Vic.  ch. 
190,  became  part  of  the  company's  charter,  and  would  not  I 
think  be  affected  by  the  total  repeal  of  the  similar  clauses 
in  the  general  Act  unless  the  intent  to  repeal  them  was  clear- 

In  the  same  way  the  adoption  of  changes  in  the  general 
Act  cannot  affect  the  special  charter  of  the  defendants,  un- 
less the  intent  to  extend  them  to  the  special  charter  is> 
equally  clear. 

If  the  intent  of  the  draughtsman  of  section  2  of  the 
Act  of  1890  was  to  extend  the  provisions  of  that  enactment 
to  the  company's  charter,  I  could  not  compliment  him 
upon  his  skill  in  drawing  an  Act  of  Parliament;  but  if 
it  was  intended,  as  I  think  it  was,  to  confine  it  to  roads 
and  companies  under  the  general  Act,  it  is  intelligible 
enough. 

The  language  to  my  mind  is  quite  consistent  with  its 
being  intended  to  confine  it  to  those  roads  which  are  men- 
tioned in  the  title  of  the  Act,  "  An  Act  to  amend  the 
General  Road  Companies'  Act,"  and  quite  inconsistent  with 
its  being  intended  to  apply  to  companies  holding  a  special 
charter  to  which  certain  sections  only  are  made  applicable,, 
strengthened  by  the  declaration  that  those  sections  and- 
those  only  are  to  apply. 
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If  I  am  right  in  holding  the  incorporation  of  these  clauses  Judgment, 
into  the  special  Act  as  an  amendment  of  that  Act,  then  I  Burton, 
think  the  well  recognized  rule  applies  that  if  the  words  J,A- 
of  a  later  Act  are  capable  of  reasonable  and  sensible 
application  without  extending  them  to  subjects  specially 
dealt  with  by  earlier  legislation  you  are  not  to  hold  that 
earlier  or  special  legislation  altered  merely  by  force  of  such 
general  words  without  any  indication  of  a  particular  inten- 
tion to  do  so. 

I  think  that  so  far  from  there  being  here  any  clear  in- 
dication of  an  intention  to  do  so,  the  contrary  must  be 
inferred  as  in  section  11,  instead  of  saying  this  Act  shall 
apply  to  companies  holding  a  special  charter,  it  merely 
provides  for  cases  where  the  road  has  by  sale  or  otherwise 
ceased  to  be  owned  by  a  company  and  has  become  the 
property  of  individuals. 

The  legislature  when  it  wished  to  extend  any  of  the  pro- 
visions of  the  general  Act  to  chartered  companies,  mani- 
festly knew  how  to  express  itself  ;  if  it  intended  to  do  so  in 
this  case  it  has  failed  to  express  its  meaning,  quod  voluit 
non  dixit,  but  my  own  view  is  that  it  was  not  so  intended. 

I  am  of  opinion,  therefore,  that  the  Act  does  not  apply 
to  this  company,  and  it  becomes  unnecessary  to  express 
any  opinion  upon  the  other  points. 

The  appeal  must  I  think  be  allowed. 

Osler,  J.  A. : — 

It  appears  to  me,  with  all  respect  to  the  Court  below 
that  these  defendants  are  not  subject  to  the  Act  53  Vic. 
ch.  42,  under  which  the  proceedings  they  resist  have  been 
taken  against  them. 

They  were  incorporated  by  special  Act  of  the  late  Pro- 
vince of  Canada,  passed  in  the  year  1850,  13  &  14  Vic.  ch. 
134,  and  certain  numbered  provisions  of  the  General  Road 
Companies  Act,  R  S.  0.  ch.  159,  are  by  section  128  and  sec- 
tion 157,  sub-section  2,  made  applicable  or  extended  to  them 
as  being  a  toll  road  constructed  under  a  special  charter: 
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Judgment.   sec.  128—35  Vic.  ch.  33,  sec.  10  (0.),  or  a  road  company 
Osler,     having  a  special  charter  :  sec.  157,  sub-sec.  2.    The  latter 
J.  A.       provision  enacts  that  no  other  sections  of  the  Act  shall 
apply  to  such  companies. 

Section  2  of  the  general  Act  declares  that  companies  in- 
corporated under  former  general  Acts  shall  subsist  and 
continue  notwithstanding  the  repeal  of  such  Acts  : — See 
former  consolidations  of  general  Acts :  C.  S.  U.  C.  ch.  49, 
sec.  1;  R.  S.  0.  (1877,)  ch.  152,  sec.  2  : — and  such  companies 
shall  be  subject  to  and  may  avail  themselves  of  the  provi- 
sions of  this  Act. 

Companies  incorporated  under  the  general  Act  of  course 
owe  their  existence  to  that  Act  and  are  ex  necessitate  sub- 
ject to  it. 

Then  comes  the  Act  now  in  question,  53  Vic.  ch.  42  (0.), 
which  is  intituled  "  An  Act  to  amend  the  General  Road 
Companies'  Act,"  Without  more,  therefore,  that  Act 
applies  to  all  companies  incorporated  under  the  general 
Act  and  to  all  roads  constructed  by  such  companies. 

Then  section  two  enacts  that  whenever  a  road,  or  portion 
of  a  road,  or  bridge  constructed  by  a  company,  and  subject 
to  the  General  Road  Companies'  Act,  on  which  tolls  have 
been  taken,  is  suffered  by  such  company  to  get  out  of 
repair,  the  proceedings  which  the  amending  Act  enume- 
rates in  its  subsequent  sections  may  be  taken.  This  section 
embraces,  as  I  venture  to  think,  roads  constructed  by  com- 
panies incorporated  under  the  general  Act,  and  roads  which 
are  subject  to  the  general  Act  as  specified  in  section  two  of 
that  Act,  already  referred  to,  namely,  roads  constructed  by 
companies  incorporated  under  former  general  Acts.  Such 
an  exposition  satisfies  section  two  of  the  amending  Act  with- 
out doing  violence  to  its  language,  which  we  should  do 
were  we  to  read  the  words  "  subject  to  the  General  Road 
Companies'  Act,"  as  equivalent  to  "  subject  to  any  of  the 
provisions  of  the  General  Road  Companies'  Act.;'  The 
application  of  the  General  Road  Companies'  Act  to  com- 
panies incorporated  by  special  Act  or  charter  is  expressly 
limited  and  confined  to  certain  specified  sections  thereof, 
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and  the  residue  of  the  Act,  be  it  much  or  little,  is  declared  Judgment, 
inapplicable  to  them.  Osler, 

Companies,  therefore,  incorporated  by  special  Act  are  J,A* 
not  within  the  terms  of  section  two,  for  they  are  not  subject 
to  the  Act,  thouo-h  some  of  the  sections  of  that  Act  have 
been  applied  to  them,  and  there  is  nothing  from  which  we 
can  infer  an  intention  on  the  part  of  the  legislature  to 
apply  the  amending  Act  to  them.  Where  the  legislature 
has  meant  to  apply  the  provisions  of  a  general  Act  to  such 
companies,  it  has  manifested  its  intention  in  an  unmistak- 
able way  as  may  be  seen  by  section  59  of  the  general  Act,  16 
Vic.  ch.  190,  now  section  157,  sub-sec.  2,  supra f  and  35  Vic. 
-ch.  33,  sec.  10  (0.),  now  (I  cannot  but  think  needlessly),  re- 
tained in  section  128,  supra.  The  latter  Act  expressly  ap- 
plied to  special  charter  roads,  not  only  its  own  provisions, 
some  of  which  made  changes  in  the  repair  sections  of  the 
€.  S.  TJ.  C.  ch.  49,  but  also  those  of  31  Vic.  ch.  31  (0.),  which 
had  also  made  changes  in  the  Consolidated  Act,  but  which 
had  not  theretofore  been  in  terms  applied  to  special  charter 
roads.  The  Act  we  are  now  dealing  with  does  not  repeal 
those  repair  sections  of  the  general  Act  which  are  expressly 
applied  to  companies  having  a  special  Act  or  charter.  They 
remain  in  full  force  and  may  still  be  enforced  against  such 
companies.  But  in  the  absence  of  language  in  the  amend- 
ing Act  expressly  applying  to  them  the  new  and  alternative 
remedy  provided  by  it,  I  do  not  see  what  room  there  is 
for  assuming  that  the  legislature  intended  to  make  their 
charters  subject  to  its  provisions. 

I  do  not  think  it  necessary  to  say  that  the  provisions  of 
the  general  Acts  which  were  applied  or  extended  to  the 
earlier  charter  of  these  defendants  were  thereby  incorporated 
into  their  charter  and  became  a  part  of  it  in  the  same  way 
that  the  provisions  of  a  general  Act,  e.g.  the  Railway  Act,  are 
by  reference  incorporated  in  a  later  special  Act  by  the  ex- 
press terms  of  the  latter.  There  the  repeal  of  the  general  Act 
still  leaves  the  special  Act  subject  to  such  provisions,  which 
were  in  fact  re-enacted  therein.  This  is  the  converse 
case  and  my  present  impression  is  that  in  such  case  the 
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Judgments  repea]  0f  the  general  Act  or  of  those  provisions  which  it  had 
Osler,  declared  should  extend  or  apply  to  the  earlier  special 
Act  simply  leaves  the  latter  as  it  was  before  the  general  Act 
was  passed  and  no  longer  subject  to  the  repealed  enact- 
ments. I  have  not  found  a  case  in  which  that  point  has 
been  decided  and  my  judgment  does  not  turn  upon  it  in 
any  way. 


Maclennan,  J.  A. : — 

The  chief  question  in  this  case  is  whether  the  defendant 
company  is  subject  to  the  provisions  of  the  Act  53  Vic.  ch. 
42(0.), by  reason  of  the  language  of  the  second  section  which 
describes  the  companies  whose  roads  are  to  be  affected  by 
it  as  those  which  are  subject  to  the  General  Road  Com- 
panies' Act.  Is  the  defendant  company  subject  to  the  Gen- 
eral Road  Companies'  Act  within  the  meaning  of  that  sec- 
tion ? 

The  defendant  company  was  incorporated  in  1850' 
by  a  special  Act  of  the  old  Parliament  of  Canada,  and  the 
relation  between  it  and  the  General  Road  Companies'  Act 
is  this  : — The  General  Act  is  composed  of  157  sections  and 
about  ninety  of  these  are  extended  to  the  defendant  com- 
pany, and  others  like  it,  having  special  charters.  Section  128 
makes  sections  from  99  to  127  inclusive  applicable  to  roads 
constructed  under  special  charter,  and  other  classes  of  roads, 
and  section  157  (2)  declares  that  certain  specified  sections, 
including  those  from  99  to  127,  mentioned  in  section  128,. 
"  shall  extend  to  road  companies  having  any  special  char- 
ter, but  no  other  sections  of  this  Act  shall  apply  to  such 
companies."  The  fact  then  was,  before  the  passing  of  53 
Yic.  ch.  42  (0.),  that  the  whole  of  the  general  Act  did  not 
apply  or  extend  to  the  defendant  company,  or  its  road,  but 
only  certain  specified  sections  of  it,  and  the  legislature 
had  declared  with  emphasis  that  no  others  than  those 
specified  and  enumerated  should  apply. 

Then  comes  the  Act  of  53  Yic.  and  it  is  entitled  "  An  Act 
to  amend  the  General  Road  Companies'  Act."    It  does  not. 
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repeal  any  of  the  sections  applicable  to  the  defendant  com-  Judgment, 
pany  in  any  way,  but  leaves  them  all  to  stand  just  as  be-  Maclennan, 
fore  ;  although  it  certainly  deals  with  some  of  the  subjects  J,A* 
dealt  with  in  those  sections,  and  makes  additional  provi- 
sions with  reference  to  them.    By  section  two  it  declares 
that  it  is  to  apply  whenever  a  road,  subject  to  the  General 
Road  Companies'  Act  is  out  of  repair. 

The  question  which  arises  upon  this  enactment  is:  what 
are  the  roads  which  are  subject  to  the  General  Road  Com- 
panies Act,  for  if  the  defendant  company's  road  answers 
that  description,  the  appellants  must  fail,  so  far  as  the  first 
question  is  concerned.  There  are  two  classes  of  roads 
which  are  clearly  subject  to  the  Act.  The  first  class  of 
course  is,  roads  of  companies  incorporated  under  the  gen- 
eral Act  itself,  to  which,  of  necessity,  the  whole  Act  is 
applicable.  And  the  other  class  is  that  mentioned  in  sec- 
tion two,  which  declares  that  all  companies  incorporated 
under  any  former  general  Acts  relating  to  roads  shall  be 
subject  to  its  provisions.  There  may  also  be  other  roads 
subject  to  the  whole  Act,  but  it  is  not  necessary  to  pursue 
that  inquiry  further.  It  is  enough  to  say  that  there  are 
two  classes  of  roads  which  answer  the  description  in  the 
section  as  roads  subject  to  the  General  Road  Companies' 
Act,  to  which  the  amended  Act  is  clearly  applicable.  The 
legislation  is  therefore  clearly  efficacious ;  and  it  is  not 
necessary  in  order  to  make  it  so  to  enlarge  or  extend  by 
construction  the  language  used,  or  to  hold  that  it  must  be 
applied  to  the  defendants'  road.  * 

Then  if  that  is  so,  can  it  be  supposed  that  the  legislature 
meant  to  include  in  the  words  used,  not  merely  roads  which 
were  subject  to  the  general  Act  in  the  full  ordinary  sense 
and  meaning  of  those  words,  but  also  roads  like  that  of 
the  defendant  company,  which  were  not  subject  to  it  in 
that  sense,  but  to  which  only  certain  specified  sections  of 
it  were  applicable  ? 

On  the  best  consideration  I  can  give  to  the  question,  I 
think  it  cannot.  The  general  Act  after  specifying  the  sec- 
tions which  are  to  extend  to  companies  like  the  defendants 
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Judgment,  declares  that  "  no  other  sections  of  this  Act  shall  apply  to 
Maclennan  such  companies."  I  think  if  the  legislature  had  intended 
J  A-  the  new  sections  to  apply  to  such  companies  it  would  have 
said  so ;  but  it  has  not  done  so,  and  has  given  no  indication 
of  an  intention  to  change  their  constitution.  Ever  since  1864 
road  companies  might  be  incorporated  by  letters  patent, 
and  no  doubt  the  phrase  "  companies  having  any  special 
charter"  was  used  in  order  to  describe  both  companies  like 
the  defendants,  incorporated  by  special  Act,  and  also  com- 
panies incorporated  by  letters  patent ;  and  the  question  we 
are  now  considering  concerns  all  companies  of  these  two 
last  classes.  These  two  classes  are  specially  named  in  the 
general  Act,  and  special  provisions  are  made  for  them,  and 
the  extent  to  which  the  sections  of  the  general  Act  are  to 
apply  to  them  is  defined  with  so  much  care,  that  I  think  a 
Court  would  not  be  warranted  in  deciding  that  the  legislature 
intended  to  include  them  in  the  general  description  which 
it  has  used,  and  which  is  but  imperfectly,  if  at  all,  appli- 
cable to  them. 

Moreover  this  Act  being  an  amendment  of  the  General 
Act,  they  must  be  read  together,  and  when  that  is  done 
section  157  (2)  still  stands  unrepealed  declaring  not  only 
what  sections  are  applicable,  but  also  that  "  no  other 
sections  of  this  Act  shall  apply  to  such  companies." 

The  other  question  that  was  raised  was,  that  information 
did  not  lie  in  such  a  case,  at  the  suit  of  the  Attorney- 
General.  On  this  point  I  think  it  clear  that  the  informa- 
tion is*good.  Mr.  Gibson  in  his  affidavit  in  reply  says  that 
the  company  keeps  its  gates  closed  to  compel  people  to  pay 
tolls  for  the  privilege  of  passing  along  the  highway.  If 
there  had  been  no  more  than  a  mere  demanding  of  tolls, 
which  was  all  that  was  shewn  in  the  affidavits  in  support 
of  the  motion,  I  think  that  might  not  have  been  sufficient; 
but  when  the  highway  is  obstructed  by  gates,  if  that  is 
without  authority,  there  can  be  no  doubt  of  the  right  of 
the  Attorney-General  to  sue.  I  think  the  appeal  should  be 
allowed,  and  that  the  injunction  should  be  dissolved  and 
the  motion  dismissed  with  costs. 
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HAGARTY,  C.  J.  0.  :—  Judgment. 

Hagarty, 

I  dissent,  but  not  without  some  hesitation.  C.J.O. 

The  special  Act  appears  not  to  provide  a  remedy  for 
nonrepair.  In  1853  the  general  Act  had  clauses  added  as 
to  repairs  and  for  proceeding  in  default  to  stop  the  collec- 
tion of  tolls.  Section  59  declared  that  these  repair  sections 
and  many  others  specified  should  extend  to  road  companies 
having  private  Acts  of  incorporation,  but  that  its  other 
sections  should  not  so  apply. 

To  the  same  effect  is  the  Consolidated  Act  of  1859,  C.  S. 
U.  C.  ch.  49. 

The  Ontario  Legislature  in]1872,  35  Vic,  ch.  33,  repealed 
sections  84,  85  and  86  of  C.  S.  U.  C.  ch.  49  (the  repair 
sections),  and  one  or  two  of  its  own  Acts,  and  substituted 
new  repair  sections  instead,  and  declared  them  to  apply  to 
all  toll  roads  under  general  Acts  or  special  charter. 

Then  we  come  to  the  Revised  Statutes  of  Ontario  of 
1877  and  of  1887,  and  we  find  all  the  repair  clauses  and  a 
large  number  of  others  specially  declared  to  extend  to  road 
companies  having  special  charters. 

It  was  conceded  by  the  defendants  that  to  a  proceeding* 
under  the  last  Revised  Statutes  of  Ontario  they  could  not 
raise  the  objection  now  urged. 

But  the  late  Act,  53  Vic.  ch.  42  (0.),  causes  the  trouble. 
The  defendants  insist  that  it  does  not  apply  to  them  being 
still  under  a  special  Act.  It  is  singularly  bald  in  frame 
and  expression. 

It  is  entitled  "  An  Act  to  amend  the  General  Road  Com- 
panies' Act,"  and  then  provides  a  specified  machinery  to  be 
adopted  in  case  of  non-repair,  not  in  substitution  or  repeal 
of  any  former  proceeding. 

Section  two  enacts  that  whenever  a  road  or  bridge  con- 
structed or  acquired  by  a  company,  and  subject  to  the  General 
Road  Companies'  Act,  on  which  tolls  have  been  taken,  is 
suffered  by  such  company  to  get  out  of  repair  the  process 
shall  apply.  It  declares  (section  10)  that  sections  111  to 
121  of  the  General  Act  (as  to  arbitrations)  shall  apply  to 
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Judgment,  the  same  extent  as  if  the  engineer  had  been  appointed  by 
Hagarty,  the  County  Judge  in  terms  of  sectipn  100  of  the  general 
C.J.O.       a^c|-  imc[er  which  the  engineer  is  appointed  by  the  county 
J  udge. 

Section  11  declares  that  the  Act  is  to  apply  where  the 
road  is  owned  by  a  private  individual  in  the  same  manner 
as  when  owned  by  a  company,  and  that  the  word  "  com- 
pany "  shall  include  owners  whether  forming  a  company  or 
not.  The  point  is,  does  this  company  answer  the  statutable 
description  of  "a  company  subject  to  the  General  Road 
Companies'  Act  ?"  I  find  it  very  difficult  to  hold  that  it 
does  not.  I  think  the  whole  course  of  legislation  for  nearly 
forty  years  has  been  to  treat  such  a  company  as  so  subject. 

I  do  not  feel  pressed  by  the  argument  that  the  Legis- 
lature must  mean  to  place  the  repair  clauses  as  specially 
incorporated  into  the  defendants'  special  charter.  So  to 
hold  would  seem  to  render  it  necessary  whenever  a  general 
amendment  was  made  to  amend  specially  each  private  Act 
or  at  least  to  declare  or  express  that  the  amendment  or 
substituted  clause  must  be  read  into  or  incorporated  with 
the  special  Act.  I  think  the  legislature  has  for  years  made 
the  companies  holding  special  Acts  to  be  subject  to  and 
governed  by  all  this  general  legislation  as  to  toll  roads 
throughout  Ontario. 

We  are  not  dealing  with  a  case  in  which  chartered  rights 
specially  given  are  interfered  with  or  derogated  from. 

The  original  rights  remain,  but  wholly  new  provisions 
for  repairs,  for  which  no  provision  was  made  in  the 
special  Act,  are  declared  to  apply  to  all  companies  how- 
ever originally  created.  I  therefore  hold  that  the  late  Act 
does  apply  to  this  company  as  being  subject  to  the  general 
Act. 

I  need  not  discuss  whether  the  former  remedy  under  the 
Revised  Act  of  1887,  can  still  be  pursued,  or  whether  it 
and  the  present  remedy  are  alternatively  open.  If  the  pro- 
ceeding had  been  taken  under  the  Revised  Act,  we  should 
have  of  course  the  same  objection  in  an  ^opposite  form  to 
that  in  which  it  is  now  presented. 
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It  is  more  than  probable,  I  think,  that  the  legislature  Judgment, 

intended  the  remedy  of  the  last  Act  to  be  in  lieu  of  the  Hagarty 

former  proceeding.  C.J.O. 

Appeal  allotued  with  costs. 
Hagarty,  C.  J.  0.,  dissenting. 


McGill  v.  Grand  Trunk  Railway  Company. 


Principal  and  agent  —  Corporation  —  Railways  —  Carriers  —  Contract  — 

Damages. 

Where  the  only  evidence  of  the  contract  to  carry  was  that  the  foreman 
of  the  freight  department  at  one  of  the  defendants'  stations  agreed  to 
have  certain  trees  forwarded  to  a  station  not  on  the  defendants'  line, 
but  on  one  connecting  therewith,  it  was  :■ — 

Held,  that  this  was  evidence  to  be  submitted  to  a  jury  of  a  contract  to 
that  effect  binding  the  defendants,  and  that  a  nonsuit  was  wrong. 

The  measure  of  damages  against  carriers  for  nondelivery  of  trees  con- 
sidered. 

Judgment  of  the  County  Court  of  Middlesex,  reversed,  Hagarty,  C.  J.  0., 
dissenting. 


This  was  an  appeal  by  the  plaintiffs  from  the  judgment  statement, 
of  the  County  Court  of  Middlesex,  and  came  on  to  be 
heard  before  this  Court  [Hagarty,  C.  J.  0.,  Burton, 
Osler,  and  Maclennan,  J  J.  A.]  on  the  19  th  of  January, 
1892. 

G.  W.  Marsh,  for  the  appellants. 

H.  S.  Osier,  for  the  respondents. 

March  8th,  1892.    Burton,  J.  A.  :— 

With  great  deference  to  the  learned  Judge  wTho  tried 
this  case,  and  I  have  a  most  unfeigned  respect  for  his 
opinion,  I  think  he  was  not  justified  in  withdrawing  this 
case  from  the  jury. 
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Judgment       The  defendants  are  the  proprietors  of  a  railway  running 
Burton,    from  Suspension  Bridge,  Niagara  Falls,  to  Toronto,  and 
J*A"       carry  on  the  business  of  common  carriers  over  that  line. 

At  Toronto  it  connects  with  what  was  formerly  the 
Toronto  Grey  and  Bruce  Railway,  which  is  now  under 
the  control  of  a  different  company,  the  Canadian  Pacific 
Railway  Company,  and  this  is  the  most  direct  route  to 
Arthur. 

The  plaintiffs  shipped  at  Geneva  in  the  State  of  New 
York  by  the  New  York  Central  Railway  Company  a  num- 
ber of  boxes  containing  trees  addressed  to  their  own  order 
at  Arthur,  but  the  contract  with  that  company  was  confined 
to  the  carriage  over  their  own  line  and  for  delivery  at 
■  the  Suspension  Bridge. 

The  plaintiffs  show  that  one  of  them  attended  at  Sus- 
pension Bridge  on  the  arrival  of  the  trees  there,  and  passed 
them  through  the  custom  house,  and  he  swears  that  he 
then  went  to  the  foreman  of  the  freight  department  of 
the  defendants'  company  who  had  an  office  at  the  freight 
sheds,  and  who  apparently  had  the  charge  of  forwarding 
goods  to  their  destination,  and  with  whom  on  previous 
occasions  he  had  transacted  similar  business,  and  arranged 
to  have  the  trees  forwarded. 

There  is  no  conflict  of  evidence  as  to  this  verbal  agree- 
ment having  been  made  whatever  may  be  its  validity,  and 
for  the  moment  assuming  the  foreman's  authority,  it) 
cannot  be  doubted  that  where  common  carriers  take  into } 
their  charge  goods  directed  to  a  particular  place,  and  do 
not  by  positive  agreement  limit  their  responsibility  to 
their  own  lines,  that  is  prima  facie  evidence  of  an  under- 
taking on  their  part  to  carry  the  goods  to  the  place  directed 
although  the  place  may  be  beyond  the  limits  within  which 
they  in  general  profess  to  carry  on  their  business  of 
carriers. 

Not  a  word  was  said  about  carrying  to  Guelph,  and  even 
,    if  it  had  been  established,  as  it  has  not  been,  that  the  Grand 
Trunk  had  received  the  goods  from  the  N  ew  York  Central, 
they  would  still  have  assumed  an  obligation  to  carry  them 
to  the  place  to  which  they  were  addressed. 
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I  do  not  of  course  question  the  right  in  either  case  to  Judgmen 
say  we  decline  to  take  them  further  than  to  Toronto,  or  Burton, 
some  other  point  on  our  own  line,  but  having  received  J,A' 
them  they  became  liable  to  carry  them  not  to  Toronto  or 
Guelph,  but  to  Arthur. 

What  then  is  the  answer  of  the  Grand  Trunk  ?  They 
say  in  the  first  place,  that  the  foreman  had  no  authority 
to  enter  into  such  a  contract  on  their  behalf ;  and  they  say 
further,  that  they  received  them  from  the  New  York 
Central  on  a  contract  to  carry  to  Guelph. 

To  make  out  the  first  proposition  they  call  Mr.  Earls,  the 
District  General  Freight  Agent  at  Toronto,  who  has  no 
personal  knowledge  of  the  matters  in  question,  but  who 
swears  that  the  foreman  had  no  authority  to  make  the 
contract,  and  then  points  out  that  the  proper  course  to 
have  been  pursued  was,  to  fill  out  a  shipping  note  giving 
full  instructions  as  to  the  consignee  and  destination  of  the 
property,  sign  it  and  hand  it  to  the  agent  and  get  a  receipt. 
That  may  be  very  proper  and  very  right,  but  if  the  agent 
apparently  in  charge  chooses  to  neglect  these  business 
precautions,  who  is  to  be  the  sufferer  ?  Would  any  one 
in  his  senses  believe  that  if  such  a  document  had  been 
presented  to  this  plaintiff,  intimating  that  it  was  proposed 
to  send  the  trees  to  Guelph,  he  would  have  assented  to 
it — he  swears  that  he  naturally  expected  that  they  would 
have  been  handed  to  the  other  railway  in  Toronto,  and 
they  would  then  have  arrived  at  their  destination  in  a  few 
hours. 

Then  as  to  the  power  of  Gray.  If  a  servant  be  accredited  > 
and  authorized  by  his  master  to  act  for  him  in  all  his) 
business  of  a  particular  kind,  he  will  be  held  to  be,  with  j 
reference  to  his  employment,  a  general  agent,  and  the  \ 
public  having  no  means  of  knowing  what  are  the  directions  ( 
of  the  principal,  the  latter  will  be  liable  even  though  his 
instructions  be   disregarded :  Chitty  on  Contracts,  10th  j 
ed.,  197. 

In  Bickford  v.  The  Grand  Junction  R  W.  Co.,  12  M.  & 
W.  766,  the  company  was  held  bound  by  the  answer  of  a 
32 — VOL.  XIX.  A.R. 
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Judgment,   servant  though  contrary  to  a  notice  posted  upon  a  board 
Burton,    which  the  person  who  took  the  goods  to  the  station  ad- 
J  A-      mitted  he  saw,  though  he  swore  he  did  not  read  it. 

It  would  be  a  question  for  the  jury  to  say  whether  he^ 
was  acting  apparently  within  the  scope  of  his  authority,  I 
and  if  there  was  no  evidence  to  shew  that  the  plaintiffs  ^ 
knew  that  he  was  violating  his  duty,  they  would  be  justi-  ( 
fied  in  holding  that  there  was  a  good  and  unqualified 
contract  to  deliver  at  Arthur. 

Upon  the  other  point: — The  defendants  could  not  bind  the 
plaintiffs  by  filling  up  a  waybill  to  carry  to  Guelph  unless 
they  shew  either  that  the  plaintiffs  assented  to  it,  or  that  the 
New  York  Central  had  authority  to  do  so,  and  had  so 
assented.  Neither  was  shewn.  I  think,  therefore,  that 
there  was  not  only  evidence  to  go  to  the  jury  of  a  contract 
to  carry  to  Arthur,  but  that  that  evidence  is  not  met  in 
any  way  on  the  other  side. 

I  may  mention,  however,  that  I  have  been  unable  to  find 
among  the  exhibits  the  transfer  slips  referred  to  ;  but  what- 
ever additional  light  they  may  furnish,  it  would  still  be  a 
question  for  the  jury  to  say  whether  the  contract  sworn  to 
by  the  plaintiff  did  not  establish  primd  facie  an  agree- 
ment to  deliver  at  Arthur. 

I  think  the  appeal  must  be  allowed. 

Osler,  J.  A. : — 

There  are  two  questions  on  this  appeal.  The  first  is 
whether  there  is  any  evidence  of  a  contract  by  the 
defendants  to  carry  the  plaintiffs'  goods  to  Arthur,  a 
station  on  the  line  of  the  Canadian  Pacific  Railway 
Company. 

As  to  this,  with  all  deference  to  the  learned  Judge,  I  am 
of  opinion  that  there  was  evidence  of  a  contract  which 
could  not  properly  have  been  withdrawn  from  the  jury. 
It  was  but  slight  evidence  it  is  true,  but  the  defendants 
could  agree  to  receive  the  plaintiffs'  goods  and  transport 
them  to  a  station  beyond  their  own  line,  and  the  plaintiffs' 
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evidence  on  this  point  is  not  contradicted.  The  agreement  Judgment, 
is  said  to  have  been  made  with  one  Gray,  whose  authority  Osler, 
to  make  it  is  denied  generally  by  Mr.  Earls.    But  there  J,A- 
is  also  evidence  that  Gray  was  the  person  with  whom  the 
plaintiffs  were  in  the  habit  of  doing  their  business;  and  that 
he  had  on  another  occasions  made  a  contract  similar  to  the 
one  now  in  question  under  which  the  defendants  received 
the  goods  and  carried  them  to  Arthur.    This  also  is  slight 
evidence,  but  still  it  is  evidence  from  which  the  jury  in 
the  absence  of  any  explanation  might  infer  that  he  was  a 
person  who  could  make  such  agreements  as  that  now  in 
question. 

It  may  well  be  that  the  plaintiffs'  story  is  somewhat 
improbable,  and  that  they  were  under  a  misapprehension  as 
to  what  Gray  was  assenting  to,  and  that  there  are  other 
papers  which  will  shew  that  the  defendants  received  the 
goods  in  the  ordinary  course  from  the  New  York  Central 
to  transport  them  to  Guelph,  which  seems  to  have  been 
assumed  to  be  the  nearest  station  on  their  line  to  their 
destination.  I  think  the  onus  was  on  the  defendants  after 
the  plaintiffs  had  given  their  evidence  to  shew  all  this,  and 
therefore  that  the  nonsuit  was  improper. 

On  the  question  of  damages — the  second  point  argued 
on  the  appeal,  there  was  a  pretty  persistent  attempt  to  get 
in  evidence  at  the  trial  which  was  wholly  inadmissible. 
I  entirely  agree  with  the  learned  J udge's  view  as  to  this, 
so  repeatedly  expressed  by  him.  The  plaintiffs  are  not 
entitled  to  recover  for  any  supposed  damage  or  injury  to 
business  or  business  reputation  nor  for  expenses  incurred 
by  them  in  taking  the  trees  round  to  their  customers.  The 
question  was  by  how  much  were  the  trees  deteriorated  in 
value  by  the  delay — always  assuming  that  the  jury  should 
find  that  the  delay  was  unreasonable.  If  they  could  not 
sell  the  trees  at  all  by  reason  of  that,  the  loss  would  be  the 
value  of  the  trees.  But  if  the  persons  who  had  given 
orders  for  the  trees  took  them  after  all  at  a  reduced  price, 
then  the  difference  between  the  price  agreed  for  originallj', 
and  that  afterwards  accepted,  may  form  the  maximum 
measure  of  damages. 
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Judgment.      Expenses  in  taking  them  round  among  their  customers 
Osler,      can  not  be  an  element  of  damage ;  since  it  appears  that 
the  plaintiffs  would  have  had  to  do  that  even  if  they  had 
been  delivered  at  Arthur  at  the  very  earliest  period  after 
their  shipment  at  the  Falls. 

The  appeal  must,  on  the  other  ground,  be  allowed. 

Maclennan,  J.  A.,  concurred. 

Hagarty,  C.J.O. : — 

The  learned  J udge  decided  there  was  no  evidence  to  go 
to  the  jury  to  establish  the  claim  and  dismissed  the  action. 

A  perusal  of  the  evidence  shews  that  the  learned  Judge 
very  fairly  states  in  his  judgment  the  facts  in  evidence. 

The  plaintiffs  are  nursery  men  at  Arthur,  Ontario, 
some  eighteen  miles  from  the  nearest  station  of  the  defen- 
dants' railway.  They  purchased  a  quantity  of  trees  from 
parties  in  Geneva,  New  York  State,  and  a  receipt  is  pro- 
duced from  the  New  York  Central  and  Hudson  River 
Railway,  dated  the  18th  of  April,  as  receiving  from  the 
plaintiffs  a  box  of  trees  to  be  sent  to  Suspension  Bridge, 
and  to  pass  customs  at  Clifton — marks  and  destination, 
McGill  Bros.,  Arthur,  Ont. — the  same  marks  were  on  the 
lid  of  the  box. 

One  of  the  plaintiffs  says  that  a  man  named  Gray,  a 
foreman  in  the  freight  shed  of  the  Grand  Trunk  at  the 
Bridge,  took  the  box  from  the  American  company,  and 
verbally  told  him  that  it  was  all  right,  noting  the  address 
to  Arthur. 

What  took  place  verbally  with  this  man  was  the  sole 
evidence  offered  by  the  plaintiffs  to  prove  any  contract  by 
the  defendants  to  carry  to  Arthur  or  any  point  not  on 
their  line. 

On  April  22nd,  the  box  arrived  at  Guelph,  the  nearest 
point  on  the  line,  and  a  post  card  was  produced,  mailed  on 
that  day,  addressed  to  the  plaintiffs  at  Arthur,  notifying 
them  of  its  arrival,  and  stating  in  the  usual  form  that  it 
lay  at  Guelph  at  owners'  risk. 


XIX.] 


M'GILL  V.  GRAND  TRUNK  R.  W.  CO. 


251 


From  some  not  clearly  explained  causes  the  plaintiffs  Judgment, 
did  not  act  on  this  notice,  and  in  the  end  the  box  did  not  Hagarty, 
reach  them  till  the  7th  or  8th  of  May  and  the  action  is  C.J.O. 
brought  for  alleged  injury  to  the  trees  and  loss  to  the 
plaintiffs  by  the  delay,  etc. 

On  the  plaintiffs'  demand  the  defendants  produced  the 
freight  or  waybill  of  April  18th,  shewing  the  receipt  of  the 
box  from  the  New  York  road,  and  headed  :  Niagara  Falls 
to  Guelph :  consignee  and  destination — McGill  Bros., 
Arthur,  Ont :  freight  (marked  paid)  $1.14,  (which  I  under- 
stand was  the  foreign  road  charges)  and  G.  T.  R.  net 
freight,  $1.39:  total,  $2.53. 

This  was  sworn  to  be  the  charge  to  Guelph,  and  nothing 
further,  and  to  be  the  waybill  accompanying  the  box  to 
Guelph. 

The  evidence  given  by  one  of  the  plaintiffs  as  to  what 
took  place  at  the  Falls,  is  of  a  very  loose  and  vague 
character,  and  perhaps  is  fairly  stated  by  the  learned 
Judge  thus  : 

"  That  he  saw  a  Mr.  Gray  at  the  defendants'  station  at 
the  Bridge,  and  that  this  person  received  the  box  knowing 
perfectly  well  that  Arthur  was  the  destination,  and  that  he 
made  no  objection,"  which,  on  behalf  of  the  plaintiffs,  is 
treated  as  an  arrangement  on  behalf  of  the  company  to 
carry  the  box  to  Arthur. 

The  clear  inference  which  I  would  draw  from  the  evi- 
dence is,  that  Gray  made  no  bargain  or  contract  with  the 
plaintiffs,  but  just  received  the  goods  in  the  ordinary 
manner,  knowing  their  address  to  be  Arthur,  but  neither 
doing,  nor  intending  to  do,  more  than  to  send  the  box  to 
the  nearest  station  on  his  line  as  the  waybill  shewed. 

Mr.  Earls,  the  superintendent  of  the  defendants'  railway, 
was  called  by  the  plaintiffs,  and  on  their  demand  produced 
the  waybill  of  this  box,  already  mentioned,  shewing  car- 
riage to  Guelph.  He  explained  clearly  the  usual  system 
pursued  on  receipt  of  goods  from  the  American  railway, 
stating  that  they  are  carried  to  the  nearest  point  on  the 
defendants'  railway,  and  the  consignees  are  notified ;  that 
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no  officer  of  the  company  has  any  authority  to  make  any 
contract  to  carry  beyond  such  point.  Even  if  Gray  had 
verbally  undertaken  that  they  would  forward  to  Arthur — 
which  I  do  not  think  he  did — he  would  have  no  right,  as  I 
hold,  so  to  do,  no  special  authority  in  him  being  shewn. 
I  think  that  the  appeal  must  be  dismissed. 

Appeal  allowed  with  costs, 
Hagarty,  C.  J.  0.,  dissenting. 


County  of  Halton  v.  The  Grand  Trunk  Railway 
Company  of  Canada. 

Bond — Condition — Breach — Bonus— Liquidated  damages. 

In  1874  the  county  of  Halton  gave  to  the  Hamilton  and  North- Western 
Railway  Company  a  bonus  of  $65,000.00  to  be  used  in  the  construction 
of  the  railway,  upon  the  condition  that  the  company  should  remain 
"independent"  for  twenty-one  years.  In  1888  the  Hamilton  and 
North-Western  Railway  Company  became  (as  was  on  the  facts  held)  in 
effect  merged  in  the  Grand  Trunk  Railway  Company,  and  ceased  to  be 
an  independent  line  : — 
Held,  affirming  the  judgment  of  the  Common  Pleas  Division  and  of 
Robertson,  J.,  at  the  trial,  that  there  had  been  a  breach  of  the  condi- 
tion entitling  the  plaintiffs  to  recover  the  whole  amount  of  the  bonus 
as  liquidated  damages. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Common  Pleas  Division,  affirming  that  of 
Robertson,  J.,  at  the  trial. 

The  action  was  brought  to  recover  from  the  defendants 
the  sum  of  $65,000,  given  by  the  plaintiffs  to  the  Hamil- 
ton and  North- Western  Railway  Company,  whose  rights 
and  liabilities  the  defendants  had  assumed,  to  aid  in  the 
construction  of  the  line. 

The  terms  under  which  the  bonus  was  paid  to  the  com- 
pany, were  set  out  in  a  bond  in  the  penal  sum  of  $100,000, 
dated  the  9th  of  March,  1874.  The  bond  was  to  be  void 
if  the  company  did,  within  three  years,  build  and  continu- 
ously operate  their  road  in  certain  defined  localities,  and 


Judgment. 


Hagarty 
O.J.O. 
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if  the  company  "do  and  shall  repay  to  the  said  connty  of Sl 
Halton  the  amount  of  such  bonus,  or  so  much  thereof  as 
they  may  have  received,  in  the  event  of  the  company, 
during  the  period  of  twenty-one  years,  ceasing  to  be  an 
independent  company." 

It  was  held  that  by  reason  of  the  amalgamation  with 
the  Grand  Trunk  Railway  Company,  the  Hamilton  and 
North-Western  Railway  Company  had  ceased  to  be  an 
"  independent  company,"  and  judgment  was  given  in  favour 
of  the  plaintiffs  for  the  full  amount  claimed. 

The  appeal  came  on  to  be  heard  before  this  Court 
[Hagarty,  C.  J.  0.,  Osler,  and  Maclennan,  J  J.  A.,  and 
Meredith,  J.]  on  the  9th  and  10th  of  February,  1892. 

S.  H.  Blake,  Q.  C,  and  W.  Cassels,  Q.  C,  for  the  appel- 
lants. 

C.  Robinson,  Q.  C,  and  J.  Bain,  Q.  C,  for  the  respon- 
dents. 


March  8th,  1892.    Osler,  J.  A.  :— 

Many  of  the  questions  so  strenuously  argued  on  this 
appeal  will  be  solved  by  ascertaining  in  what  position  the 
Hamilton  and  North-Western  Railway  Company  stood 
towards  the  plaintiffs  in  relation  to  the  bond  which  is  the 
subject  of  this  action  after  the  confirmation  by  the  39 
Vic.  ch.  72  (0.)  (10th  February,  1876),  of  the  amalga- 
mation agreement  of  the  11th  of  August,  1875,  between 
the  original  Hamilton  and  North-Western  Railway  Com- 
pany, and  the  Hamilton  and  Lake  Erie  Railway  Company 
made  in  pursuance  of  the  authority  conferred  by  the  38 
Vic.  ch.  48  (O.),  passed  21st  of  December,  1874. 

At  this  time,  that  is  on  the  10th  of  February,  1876,  the 
bond  in  question,  which  bears  date  the  9th  of  March,  1874, 
had  been  executed  and  delivered,  and  on  the  faith  of  it 
the  plaintiffs  had  passed  a  by-law,  No.  78,  on  the  28th  of 
April,  1874,  to  aid  the  company  by  the  grant  of  a  bonus  of 
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Judgment.   $65,000,  which  by-law  was  to  take  effect  and  come  into 
Osler,     operation  on  and  after  the  2nd  of  May,  1874.    The  bond  is 
J,A-       not  referred  to  in  the  by-law. 

The  bonus,  however,  had  not  then  (February,  1876) 
been  paid  over,  nor  was  it  paid  over  for  many  months 
after  the  passing  of  the  Act,  nor  until  after  an  action  had 
been  brought  by  one  Pettitt  against  the  now  plaintiffs 
and  the  amalgamated  company  to  restrain  the  plaintiffs 
from  paying  over  the  same. 

The  plaintiff's  contention  in  that  action  was  that  the 
original  Hamilton  and  North-Western  Railway,  the 
obligors  in  the  bond,  had  by  reason  of  the  amalgamation, 
ceased  to  exist  as  an  independent  company  within  the 
meaning  of  the  bond :  that  the  right  to  the  bonus  had  not 
been  continued  to  the  amalgamated  company;  and  that 
the  right  thereto  had  been  forfeited  by  the  union  [par.  7 
of  the  bill]. 

Par.  8  of  the  bill  may  also  be  referred  to : 

"  8.  That  in  the  month  of  December,  1875,  the  council 
of  the  said  corporation,  the  county,  having  observed  that 
the  said  railway  company  had  given  notice  of  an  applica- 
tion to  the  Legislative  Assembly  of  Ontario  for  amend- 
ments to  their  charter,  and  the  Acts  amending  the  same, 
appointed  a  committee  of  its  members  to  attend  and  oppose 
the  passage  of  amendments  against  the  interests  of  the 
said  county  of  Halton,  but  the  said  railway  company  by 
improper  and  unlawful  means  induced  the  said  council 
and  its  committee  to  withdraw  opposition  to  said  amend- 
ments and  the  same  were  therefore  passed  by  said  Assembly 
and  became  law,  and  among  such  amendments  were  those 
confirming  the  agreement  between  the  said  two  companies 
to  amalgamate  as  aforesaid,  and  having  for  their  object 
the  legalization  and  continuance  in  force  of  certain  agree- 
ments between  said  original  Hamilton  and  North- Western 
Railway  Company  and  certain  municipalities  notwith- 
standing such  amalgamation,  and  the  plaintiffs  submit  that 
such  amendments  are  therefore  invalid  and  ineffectual  in 
respect  of  the  agreement  and  bond  hereinbefore  set  out ; 
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lout  the  plaintiffs  charge  and  submit  that  said  agreement  Judgment, 
and  bond  do  not  come  within  the  scope  of  the  said  clauses  Osler, 
in  the  said  Act  having  for  their  object  the  confirmation  of  J,A* 
such  agreements,  notwithstanding  such  amalgamation,  or 
that  if  they  do  treat  of  the  said  clauses  it  is  to  confirm  the 
said  agreement  and  bond." 

The  bill  was  taken  pro  confesso  against  the  county.  The 
railway  company  pleaded  that  they  did  not  by  the  amal- 
gamation cease  to  be  an  independent  company  so  as  to 
work  a  breach  of  the  condition  of  the  bond,  and  that,  by 
38  Vic.  ch.  48  (0.)  and  39  Vic.  ch.  72  (0.),  the  bond  and  con- 
ditions were  notwithstanding  the  amalgamation  legal  and 
binding  and  unaffected  thereby. 

The  action  was  dismissed  at  the  hearing  by  Proudfoot, 
V.-C,  and  the  bonus  was  soon  afterwards  paid  over  to  the 
amalgamated  company. 

The  ground  of  the  dismissal  of  Pettitt's  action  is  not 
known.  It  may  have  been  because  the  plaintiff  had 
no  locus  standi,  or  because  the  learned  Vice-Chancellor 
was  of  opinion  that  the  obligees  notwithstanding  the 
amalgamation  had  not  ceased  to  exist  as  an  indepen- 
dent company,  or  if  they  had,  that  the  new  company  stood 
in  the  position  of  the  obligors  as  regarded  both  their  right 
to  the  bonus  and  their  liability  on  the  bond.  All  we  know 
is  that  the  bill  was  dismissed.  No  ground  of  estoppel 
exists  against  either  party.  The  plaintiffs  cannot  be 
estopped,  as  was  argued,  by  having  allowed  the  bill 
which  was  afterwards  dismissed  to  be  taken  pro  confesso 
against  them,  and  the  railway  may  have  succeeded  on  some 
ground  which  would  not  conclude  the  defence  they  now 
rely  upon  :  Boileau  v.  Rutlin,  2  Exch.  665. 

It  is  therefore  necessary  to  consider  what  is  the  effect 
of  the  legislation  which  took  place  after  the  making  of 
the  bond  and  the  passage  of  the  by-law. 

By  38  Vic.  ch.  48  (0.),  which  authorized  the  two  com- 
panies to  amalgamate,  it  is  enacted,  section  9,  that  when 
the  ratified  agreement  shall  take  effect  they  shall  become 
one  company  and  one  corporation  by  the  corporate  name 
33 — VOL.  XIX.  A.R. 
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Judgment,  assigned  to  it  in  the  agreement,  and  shall  be  invested  with 
Osler,  and  have  all  the  rights  and  property  and  be  responsible 
J.A.  for  an  nabilities  0f  the  said  respective  companies,  and 
shall  be  held  to  be  the  same  corporation  with  each  of  them 
so  that  any  right  or  claim  which  could  be  enforced  by  or 
against  either  of  them  may  after  such  union,  be  enforced, 
by  or  against  the  company  formed  by  their  union. 

The  15th  section  enacts  that  nothing  in  the  Act  con- 
tained shall  alter  or  contravene  the  force  and  effect  of  any 
agreement  heretofore  made  and  entered  into,  and  now 
existing,  between  the  said  Hamilton  and  North-Western 
Railway  Company  (the  original  company),  and  any  of  the 
municipalities  which  have  contributed  by  way  of  bonus* 
towards  the  construction  of  the  said  railway,  but  said 
agreements  shall  continue  in  all  respects  to  be  and  are 
hereby  declared  binding  upon  the  said  Hamilton  and  North- 
Western  Railway  Company,  and  upon  any  new  company 
formed  under  this  Act,  which  shall  become  entitled  tc» 
any  advantage  from  or  under  any  such  agreement. 

On  the  11th  of  August,  1875,  the  agreement  already 
referred  to  was  made  between  the  two  companies  by  which 
they  agree  to  unite  together  as  one  company  to  be  styled 
the  Hamilton  and  North- Western  Railway  Company.  The 
agreement  was  ratified  by  the  shareholders  of  the  respec- 
tive companies,  and  approved  by  the  Lieutenant-Governor 
in  Council,  and  confirmed  by  39  Yic.  ch.  72  (0.),  (10th 
February,  1876),  section  1. 

By  the  12th  section  of  that  Act,  it  is  enacted  that  not- 
withstanding anything  contained  in  this  or  any  other  Act 
relating  to  the  said  company,  all  agreements  entered  into 
between  the  Hamilton  and  North- Western  Railway  Com- 
pany (which  here  means  the  original  company),  and  any 
municipality  which  has  granted  a  bonus  *  *  to  aid 
the  said  railway  or  the  construction  thereof,  shall  be  and 
are  hereby  declared  to  be  legal  and  binding,  and  the  terms, 
conditions  and  stipulations  thereof  shall  not  be  in  any  way 
altered  or  affected  by  this  or  any  other  Act  except  so  far 
as  the  same  may  be  affected  by  the  9th  section  of  the  Act 
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37  Vic.  ch.  44  (0.),  as  amended  by  the  11th  section  of  this  Judgment. 

Act.  OSLER, 

The  9th  section  and  the  amendment  referred  to  relate  JiA> 
to  consents  by  the  councils  of  aiding  municipalities  to  vary 
agreements  as  to  the  route  of  the  railway,  etc.,  etc. 

It  appears  to  me  that  the  effect  of  these  sections  was  to 
transfer  to  the  amalgamated  company  the  right  to  receive 
from  the  plaintiffs  the  bonus  granted  by  the  by-law  of 
April,  1874,  and  to  devolve  upon  that  company  the  liabi- 
lity of  the  original  Hamilton  and  North-Western  Railway 
Company  upon  their  bond,  or,  as  it  may  be  expressed,  to 
identify  the  new  company  becoming  entitled  to  and  ac- 
cepting the  bonus  with  the  obligors  in  the  bond. 

Whether  or  not  the  amalgamation  might  have  been  re- 
garded as  a  loss  of  independence  within  the  meaning  of 
the  bond  and  as  a  breach  of  the  condition  if  the  money 
had  been  paid  over  before  such  amalgamation,  it  was  evi- 
dently not  the  intention  of  the  legislature  to  put  an  end 
to  the  agreements  between  the  railway  company  and  the 
municipality.  They  were  still  to  continue  ;  the  new  com- 
pany succeeding  to  the  rights  and  assuming  the  obligations 
of  the  old  under  the  by-law  and  bond  respectively,  so  that 
after  amalgamation  these  instruments  apply  to  the  altered 
condition  of  things,  the  new  company  becoming  entitled 
to  the  bonus,  and  the  railway  obliging  itself  not  to  lose 
its  independence.  As  the  amalgamation  took  place  before 
the  agreement  between  the  county  and  the  old  Hamilton 
and  North-Western  Railway  Company  had  been  carried 
out,  and  the  benefit  of  the  by-law  passed  to  the  amalga- 
mated company  which  is  declared  to  be  the  same  com- 
pany as  the  old,  the  condition  in  the  bond  as  to  remain- 
ing independent  must  relate  to  the  amalgamated  company 
and  not  to  the  original  company,  which  had,  as  on  this 
branch  of  the  case  it  is  argued,  already  lost  its  indepen- 
dence by  the  amalgamation,  before  the  bond,  by  reason  of 
payment  of  the  bonus,  could  become  a  living  instrument. 

In  short,  the  effect  of  the  Acts  is  to  make  the  bond  the 
bond  of  the  new  company,  effective  upon  payment  of  the 
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Judgment,   bonus,  the  right  to  which  that  company  succeeded  to. 
Osler,      If  this  be,  as  I  think  it  is,  the  proper  construction  of  the 
J,A'       clause  I  have  referred  to,  the  question  of  a  waiver  or 
abandonment  of  the  condition  of  the  bond  as  to  the  inde- 
pendence of  the  company,  by  reason  of  the  payment  over 
of  the  bonus,  cannot  arise. 

The  defendants  also  impeach  the  bond  and  the  agree- 
ment recited  therein  as  being  ultra  vires  the  company 
either  because  the  condition  as  to  the  repayment  of  the 
bonus  was  one  which  they  were  not  authorized  to  assent 
to,  or  because  it  amounted  to  an  abnegation  of  their  cor- 
porate powers  or  curtailment  of  their  franchise  as  regards 
the  power  to  amalgamate  with  another  company.  To  this 
objection  there  are  at  least  two  answers.  First,  that  the 
2nd  section  of  36  Vic.  ch.  84  (0.),  expressly  enabled  munici- 
palities and  the  company  to  "  make  such  arrangements 
respecting  the  conditions  or  dispositions  of  such  bonus  as 
may  be  found  advisable,  which  agreement  the  said  muni- 
cipal councils  and  the  directors  of  the  company  are  hereby 
respectively  authorized  to  make."  I  cannot  agree  that 
this  language  merely  refers  to  the  manner  of  the  applica- 
tion of  the  moneys  granted.  It  is  wide  enough  and  plain 
enough  to  enable  the  council  to  dictate  the  terms  of  their 
grant,  and  the  company  to  accede  to  them  if  they  deem 
it  worth  having.  Second,  the  condition  involves  no  aban- 
donment or  curtailment  of  the  franchise  in  fact.  The 
company  were  perfectly  untrammelled.  They  were 
at  liberty  to  yield  their  independence  by  amalgamation  or 
in  any  other  legal  way.  It  is  a  mere  question  of  comply- 
ing with  their  agreement  to  repay  what  the  plaintiffs  gave 
them,  should  they  do  so. 

Ealdimand  v.  Hamilton  <Ss  North- Western  R.  W.  Co., 
27  C.  P.  228,  may  be  referred  to  on  this  point. 

This  brings  me  to  the  next  question,  namely,  whether 
the  Hamilton  and  North- Western  Railway  Company  have 
T)y  the  arrangement  of  1888,  between  the  Grand  Trunk 
Railwa}^  of  Canada,  the  Northern  Railway  of  Canada  and 
themselves,  ceased  to  be  an  independent  company  within 
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the  meaning  of  the  bond.  The  expression  is  a  general  and  Judgment, 
indefinite  one,  and  perhaps  of  some  arrangements  between  osler, 
companies  it  might  be  difficult  to  say  whether  they  J-A- 
amounted  to  a  loss  of  the  independence  of  either.  Taking 
it  in  a  large  acceptation  it  is  however  intelligible  enough. 
Before  the  ratification  of  the  agreement  of  the  24th  of  Jan- 
uary, 1888,  made  in  pursuance  of  the  16  Yic.  ch.  76,  and 
ch.  39,  the  Hamilton  and  North- Western  Railway  Company 
(the  amalgamated  company)  was  an  independent  com- 
pany, with  its  own  body  of  shareholders,  its  own  pre- 
sident and  board  of  directors,  controlling  its  own  traffic 
arrangements  and  passenger  business,  and  capable  of  con- 
tracting in  its  own  name  and  on  its  own  behalf  with  all 
other  persons  and  corporations.  What  is  its  position  now? 
It  has  no  shareholders,  no  board  of  directors,  no  power  to 
manage  its  own  line  or  control  its  affairs  :  it  has  no  pro- 
perty, it  has  no  name  :  it  is  as  a  company  non-existent. 
Its  shareholders  have  become  shareholders  in  the  Grand 
Trunk  Railway  Company :  its  property  the  property  of 
that  company,  and  its  road  but  a  link  in  or  part  of  a  line 
managed  and  controlled  by  that  company.  Separate 
accounts  even  are  not  kept  of  the  earnings  of  each  part  of 
the  line :  51  Vic.  ch.  58,  s.  13  (D.) 

If  notwithstanding  these  radical  changes  it  remains  an 
independent  company,  then  I  do  not  know  in  what  way  it 
could  cease  to  be  such.  I  am  clearly  of  opinion  that  it 
has  lost  its  independence  and  that  by  reason  thereof  there 
is  a  breach  of  the  condition  of  the  bond. 

It  is  nothing  to  the  purpose  to  argue,  as  the  appellants 
do,  that  the  Act  under  which  the  amalgamation  agree- 
ment of  the  24th  of  January,  1888,  was  made  enacts  that 
upon  the  execution  of  the  agreement  each  corporation  shall 
be  held  to  be  the  same  corporation  as  formerly.  That  is 
not  what  the  Act  says,  as  I  read  it.  What  is  said  is  that 
the  companies  intended  to  be  united  shall  become  one 
company  and  one  corporation  by  the  corporate  name 
assigned  to  it  in  the  agreement  and  shall  be  invested  with 
and  have  all  the  rights  and  property  and  be  responsible 
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Judgment.  for  au  the  liabilities  of  the  respective  companies,  and 
Osler,     shall  be  held  to  be  the  same  corporation  with  each  of 
J,A*       them,  so  that  any  right  or  claim  which  could  be  enforced 
by  or  against  either  of  them  may  after  the  union  be 
enforced  by  or   against   the  company  formed  by  the 
union  :  section  4. 

A  new  company  is  thus  formed  having  the  charter 
rights  of  all  the  others,  which,  for  the  special  purpose 
of  enabling  it  to  enforce  all  the  rights  and  claims 
of  each  of  them,  and  of  being  liable  for  all  the  liabilities 
of  each  of  them,  is  declared  to  be  the  same  company  with 
each  of  them.  But  that  is  a  very  different  thing  from 
each  of  the  old  companies  being  the  same  company  as 
before.  Section  7  of  16  Vic.  ch.  39,  does  not  override  or 
conflict  with  section  4  as  was  contended.  It  merely  pro- 
vides that  the  rights  and  obligations  of  the  company 
formed  by  the  union  shall  as  regards  lands,  fences,  roads, 
bridges,  tolls  and  other  matters  in  which  others  than 
members  and  officers  of  the  company  were  concerned  be 
governed  by  the  provisions  regulating  such  matters  in  the 
Act  passed  with  reference  to  the  railway  to  which  such 
rights  or  obligations  may  relate.  The  matter  now  in  ques- 
tion does  not  come  within  the  specific  words,  and  the  con- 
struction of  the  general  words  is  ruled  by  the  maxim 
noscitur  a  sociis. 

The  result  is  that  the  plaintiffs  are  in  my  opinion 
entitled  to  recover  back  their  bonus  on  the  terms  of 
the  condition  of  the  bond.  For  the  particular  breach  of 
the  condition  which  has  occurred  the  damages  are  liqui- 
dated and  ascertained  and  fixed  at  the  amount  of  the 
bonus.  For  other  breaches  of  the  condition  damages 
can  only  be  assessed  within  the  penalty  of  the  bond,  but 
there  was  only  one  event  in  respect  of  which  the  bonus 
was  to  be  repaid,  that  namely,  of  the  obligors  ceasing  to 
be  an  independent  company.  It  is  needless  to  go  through 
all  the  cases.  My  learned  brother  Robertson  and  the  Com- 
mon Pleas  Division  have  examined  many  of  them,  and  I 
entirely  agree  in  their  conclusion.    I  may  refer  to  the 
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case  of  Wall  is  v.  Smith,  21  Ch.  D.  243;  Corporation  of  Judgment. 
Brussels  v.  Ronald,  11  A.  R.  605  ;  and  to  Hie  recent  case  Osler, 
of  Law  v.  Local  Board  of  Redditch,  (1892)  1  Q.  B.  127,  JA-' 
where  Lord  Esher  says  :  "One  rule  which  appears  to  be 
recognized  in  the  cases  as  a  canon  of  construction  with 
regard  to  agreements  of  this  kind  is  that,  where  the  par- 
ties to  the  contract  have  agreed  that,  in  case  of  one  of  the 
parties  doing  or  omitting  to  do  some  one  thing,  he  shall 
pay  a  specific  sum  to  the  other  as  damages,  as  a  general 
rule  such  sum  is  to  be  regarded  by  the  Court  as  liquidated 
damages  and  not  a  penalty."  I  think  this  case  comes 
within  the  general  rule  and  not  within  one  of  the  ex- 
ceptions suggested  by  the  Master  of  the  Rolls  namely, 
that  "  where  the  sum  agreed  to  be  paid  is,  with  regard  to 
the  matter  in  respect  of  which  it  is  agreed  to  be  paid, 
so  large  as  to  make  the  idea  that  it  was  intended  to  be 
payable  by  way  of  liquidated  damages  so  absurd  that  the 
Court  would  be  compelled  to  arrive  at  the  conclusion  that 
it  was  to  be  paid,  not  as  liquidated  damages,  but  as  a 
penalty."  Evidently  the  retention  of  the  independence  of 
the  company  was  a  matter  to  which  the  plaintiffs  attached 
great  importance,  and  it  is  impossible  to  say  that  there  is 
.any  real  disproportion  or  absurdity  in  the  damage  which 
they  have  stipulated  for  in  the  event  of  its  loss. 
I  think  the  appeal  should  be  dismissed. 

Hagarty,  C.  J  0.,  and  Maclennan,  J.  A.,  concurred. 

Meredith,  J. : — 

The  agreement  and  bond  are  those  of  the  original  Ham- 
ilton and  North- Western  Railway  Company  ;  they  were  not 
re-made  or  re-executed  after  the  amalgamation.  If  they 
have  effect  as  the  agreement  and  bond  of  the  new  company 
it  must  be  by  virtue  of  legislation. 

.  The  intention  of  the  legislation  in  that  respect  was  ob- 
viously to  preserve  all  rights  against  the  companies  ;  not  to 
relieve  either  company  from  any  of  its  obligations  or 
liabilities. 
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Judgment.  ]  therefore  quite  agree  that  this  legislation  has,  as  it  was 
Meredith,  J.  intended  to,  made  the  new  company  answerable  for  all  that 
the  agreement  and  bond  entitled  the  plaintiffs  to ;  and  I 
think,  further,  that  it  was  not  to  relieve  the  company  from 
their  effect  in  any  respect. 

And  I  should  accordingly  have  thought  that  if,  by  rea- 
son of  the  amalgamation,  the  original  Hamilton  and  North- 
Western  Railway  Company  "ceased  to  be  an  independent 
company  "  the  new  company  would  have,  if  the  bonus  had 
been  paid,  become  bound  to  repay  it ;  and  that,  not  having 
been  paid,  the  plaintiffs  were  released  from  any  obligation 
to  pay  it :  the  company  forfeited  it. 

That  is,  that  full  effect  must  be  given  to  the  legislation 
in  favour  of  the  plaintiffs,  not  partial  effect :  the  benefit 
of  the  breach  as  well  as  of  the  agreement,  not  of  the  latter 
only. 

Look  upon  it  as  if  the  plaintiffs  were,  immediately  after 
the  amalgamation,  defending  a  claim  against  them  for  the 
debentures  or  money  ;  would  not  the  Court  have  given 
effect  to  that  defence,  if  by  reason  of  the  amalgamation 
the  obligors  had  "ceased  to  be  an  independent  company"? 

Then  if  they  had  that  right  have  the  plaintiffs  not 
waived  it  by  payment  of  the  money  afterwards  with  full 
knowledge  of  all  the  facts  ? 

And  even  if  there  were  no  waiver,  how  can  they  recover; 
how  can  they  recover  for  a  breach  ;  how  could  there  be  a 
breach  in  1888 ;  if  the  agreement  were  broken  in  1876  ? 

If  the  original  compan}^  "  ceased  to  be  an  independent 
company"  at  the  earlier  date,  and  as  they  never  again 
became  an  independent  company,  how  could  they  ever 
again  "cease  to  be  an  independent  company?" 

What  the  plaintiffs  contracted  for  was  that  the  original 
Hamilton  and  North- Western  Railway  Company  should  not 
"cease  to  be  an  independent  company,"  not  that  they 
"  should  not  cease  to  operate  their  railway  as  an  indepen- 
dent competing  line,"  very  different  things ;  indeed,  good 
proof  of  the  former  might  well  be  in  the  doing  of  the 
latter ;  for  what  better  evidence  of  the  independence  of  the 
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company  than  its  exercise  of  the  very  powers  that  would  Judgment, 
prevent  it  being  an  independent  competing  line  ;  such  Meredith,  J. 
powers  as  leasing  the  road,  or  pooling  the  earnings,  or 
fixing  the  rates  by  arrangement  with  other  companies,  or 
otherwise  dealing  with  the  whole  undertaking  as  absolute 
uncontrolled  owners  ;  some  of  which  powers  were  expressly 
conferred  upon  the  original  companies  in  their  special  Acts 
of  incorporation. 

But  surely  one  company  does  cease  to  be  an  indepen- 
dent company  when  it  amalgamates  with  another;  as  these 
two  did;  giving  the  other — an  entirely  separate  and  inde- 
pendent corporation,  having  an  extensive  railway  serv- 
ing other  different  localities,  and  necessarily  having 
different  interests  in  some  things — a  large  share  in  its 
management,  and  perhaps  the  balance  of  power  in  the 
control  of  matters  affecting  the  very  locality  in  question. 
Indeed,  may  it  not  quite  possibly  have  been  that  but  for 
the  amalgamation  and  the  voting  power  it  brought  in  the 
subsequent  union  now  complained  of  would  never  have 
been  sanctioned;  would  never  have  been  consummated  had 
it  depended  upon  the  concurrence  of  the  shareholders  of 
the  original  Hamilton  and  North- Western  Railway  Com- 
pany only. 

The  original  company  not  only  ceased  to  be  an  indepen- 
dent company,  but  in  fact,  though  not  in  name,  it  ceased 
to  exist,  and  another  company  with  other  interests  in 
many  respects,  with  different  shareholders  to  a  large  extent 
and  different  directors  and  management  to  some  extent, 
came  into  existence. 

I  would  therefore  have  thought  that  before  payment  of 
the  money  the  condition  was  broken  and  became  incapable 
of  fulfilment ;  and  therefore  that  the  plaintiffs  ought  not 
to  recover  in  this  action. 

That  the  plaintiffs'  course,  if  it  were  desired  and  in- 
tended that  the  condition  should  apply  to  the  new  com- 
pany, would  have  been  to  have  taken  a  new  bond  after 
the  amalgamation ;  and  that  no  doubt  would  have  been 
done. 

34 — VOL.  XIX.  A.R. 
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Judgment.       J  would  have  willingly  concurred  in  a  judgment  allow- 
Meredith,  J.  ing  the  appeal  and  dismissing  the  action :  but  against  the 
weight  of  unanimous  judicial  opinions  I  cannot  but  feel 
that  my  first  impressions  of  these  questions  were  erroneous 
and  that  I  should  not  retain  them. 

I  therefore  do  not  dissent,  but — upon  the  point  I  have 
been  dealing  with,  to  borrow  an  expression — "grudgingly 
concur"  in  the  judgment  of  the  Court  dismissing  the 
appeal. 

I  entirely  agree  that  the  case  is  not  one  for  an  assess- 
ment of  damages. 

The  $65,000  was  a  conditional  gift;  the  company  were 
to  have  the  use  of  the  money  so  long  as  they  chose  to 
conform  to  the  condition,  and  to  have  it  absolutely  in  case 
of  no  breach  within  the  twenty-one  years;  but  if  they 
chose  to  break  it  they  were  bound  to  repay  the  whole  sum. 

There  seems  nothing  to  indicate  any  intention  that  the 
company  should  be  liable  for  anything  less  than  the  whole 
sum  no  matter  how  soon  or  how  late  in  the  twenty-one 
years  the  breach  might  occur;  nothing  to  warrant  the 
contention  that  a  part  proportionate  to  the  unexpired  part 
of  the  twenty-one  years  only  should  be  refunded. 

It  may  well  have  been  thought  that  if  independence 
were  maintained  for  twenty- one  years  the  company  would 
then  be  strong  enough  to  maintain  it  always:  and  to  guard 
against  the  formation  of  companies,  obtaining  charters,  and 
making  railroads  largely  for  the  purpose  or  in  the  hope  of 
compelling  some  of  the  greater  and  older  concerns  to  buy 
up  the  new  ones  at  a  profit  to  the  promoters,  such  a  con- 
dition may  not  be  an  unfair  or  unwise  one  in  any  sense. 

On  no  other  grounds  do  the  defendants  seem  to  me  en- 
titled to  escape  payment  of  the  amount  in  question. 


Appeal  dismissed  with  costs. 
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Young  v.  Midland  Railway  Company. 

Bailw  ays— Expropriation — Compensation — Life  tenant — C.  S.  C.   ch.  66, 
sec.  11 — 24  Vic.  ch.  17,  sec.  1 — Statute  of  Limitations. 

Although  under  C.  S.  C.  ch.  66,  sec.  11,  as  amended  by  24  Vic.  ch.  17, 
sec.  1,  a  railway  company  could  obtain  a  good  title  in  fee  simple  to  ex- 
propriated lands  by  a  conveyance  from  the  tenant  for  life  thereof,  they 
were  not  justified  in  paying  the  compensation  money  to  the  tenant  for 
life  ;  and  where  such  payment  was  made  in  1871  the  company  were 
ordered  to  pay  the  amount  over  again  to  the  persons  entitled  in  re- 
mainder whose  title  accrued  within  six  years  of  the  time  of  bringing 
the  action. 

Cameron  v.  Wigle,  24  Gr.  8,  approved. 

Judgment  of  Street,  J.,  affirmed,  Burton,  J.  A.,  dissenting. 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement, 
ment  of  Street,  J. 

The  Toronto  and  Nipissing  Railway  Company  acquired 
in  1871,  from  one  Margaret  Torrance,  for  the  purposes  of 
their  railway,  ten  acres  of  land,  and  paid  her  therefor 
31,200,  she  being  only  tenant  for  life  thereof.  She  died 
in  1886,  and  the  plaintiff,  who  had  become,  by  certain  con- 
veyances, entitled  to  the  estate  in  remainder,  brought  this 
action  in  1887  against  the  defendants,  who  had  acquired  all 
the  rights  and  had  assumed  all  the  liabilities  of  the  Toronto 
and  Nipissing  Railway  Company,  asking  payment  of  the 
$1,200. 

The  action  was  tried  before  Street,  J.,  who,  after  ex- 
pressing an  opinion  in  favour  of  the  plaintiff,  gave  leave 
to  amend  and  postponed  the  final  disposition  of  the  case. 
See  16  0.  R.  738. 

Subsequently  he  gave  judgment  in  favour  of  the  plain- 
tiff. This  appeal  was  thereupon  brought  by  the  defendants 
and  came  on  to  be  heard  before  this  Court  [Hagarty,  C. 
J.  O.,  Burton,  and  Osler,  JJ.A.,  and  Meredith,  J.]  on  the 
9th  of  February,  1892. 

Osier,  Q.  C,  and  H.  8.  Osier,  for  the  appellants. 
J.  K.  Kerr,  Q.  C,  for  the  respondent. 
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Judgment.    March  8th,  1892.    Hagarty,  C.  J.  0.  :— 
Hagarty, 

C.J.O.  jn  1871  the  defendants  obtained  a  deed  in  fee  simple  for 
their  track  across  a  property  from  the  then  tenant  for  life, 
for  the  sum  of  $1,200. 

The  plaintiff,  whose  estate  in  remainder  did  not  fall  in 
till  about  1886,  now  claims  that  neither  he  nor  any  one 
through  whom  he  claims  ever  received  any  portion  of  that 
sum  or  any  compensation  for  his  estate  nor  had  notice  of 
the  dealing  with  the  life  tenant,  and  that  there  was  not 
any  arbitration  or  payment  of  money  into  Court.  The 
defendants  rely  on  their  conveyance  from  and  payment  to- 
the  grantor. 

From  an  early  period  in  railway  legislation  every  facil- 
ity wras  granted  to  the  companies  to  treat  for  and  obtain 
possession  of  land. 

When  the  original  Toronto  and  Nipissing  R.  W.  Co. 
Act,  31  Vie.  ch.  41  (0.),  was  passed  in  March,  1868,  the  land 
clauses  of  the  "Railway  Act  of  the  Consolidated  Statutes 
of  Canada  and  amendments"  were  incorporated  in  it. 
This  was  the  Act  of  1859  (C.  S.  C.  ch.  66). 

Two  months  after  the  original  incorporation  the  Railway 
Act  of  1868  was  passed,  31  Vic.  ch.  68  (D.). 

The  Act  of  1859  was  amended  by  24  Yic.  ch.  17,  as  to- 
the  11th  section,  so  as  to  give  to  rectors,  ecclesiastical  cor- 
porations, and  trustees  of  church  and  school  lands,  etc., 
power  to  convey,  etc. 

It  was,  as  I  understand,  conceded  that  the  sections  in  the 
Act  of  1868  embrace  all  the  power  of  the  Railway  Com- 
pany under  which  in  1871  they  purchased  this  land. 

The  tenant  for  life  is  declared  to  have  the  power  (31 
Vic.  ch.  68,  sec.  9,  sub-sec.  3)  not  only  for  himself  and  his 
heirs,  but  also  on  behalf  of  those  he  represents,  whether 
infants,  issue  unborn,  lunatics,  femes-covert,  or  other  per- 
sons seized,  possessed  of  or  interested  in  the  lands.  Sub- 
section 5  declares  that  any  contract,  sale,  conveyance  or 
assurance  so  made  shall  be  valid  and  effectual  to  all  intents 
and  purposes,  and  shall  vest  in  the  company  the  fee  simple, 
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freed  and  discharged  from  all  trusts,  restrictions  and  limi-  Judgment, 
tations  whatever,  and  the  corporation  or  person  so  convey-  Hagarty, 
ino-  is  indemnified  for  what  is  done  under  the  Act. 

Sub-section  6  declares  that  the  company  shall  not  be 
responsible  for  the  disposition  of  any  purchase  money  "if 
paid  to  the  owner  of  the  land  or  into  Court  for  his  benefit 
-as  hereinafter  provided." 

Sub-section  29  directs  that  the  compensation  for  lands 
which  might  be  taken  without  the  consent  of  the  proprie- 
tors shall  stand  in  the  stead  of  the  land ;  and  that  any  claim 
to  or  encumbrance  upon  the  said  lands  shall  as  against  the 
-company  be  converted  into  a  claim  to  the  compensation 
*  *  *  and  that  the  company  shall  be  responsible  when- 
ever they  have  paid  the  compensation  to  a  party  not 
entitled  to  recover  the  same,  saving  their  recourse  against 
him. 

Sub-section  30.  If  they  have  reason  to  fear  any  claims 
•or  encumbrances,  or  if  the  party  to  whom  the  compensa- 
tion or  annual  rent  is  payable  refuses  to  convey,  or  if  the 
party  entitled  to  claim  cannot  be  found  or  is  unknown  to 
the  company,  or  if  for  any  other  reason  the  company 
deem  it  advisable,  they  may  pay  such  compensation  into 
Court,  etc.,  etc. 

Sub-section  31  gives  full  power  to  hear  all  claims  and  to 
apportion,  etc.,  etc. 

It  may  be  conceded  for  the  purposes  of  this  case  that  the 
tenant  for  life  had  full  power  to  treat  and  deal  with  the 
company,  as  the  law  allowed  in  1871,  for  the  sale  and  con- 
veyance of  the  fee  simple  of  the  land ;  and  in  the  absence 
•of  fraud,  and  in  good  faith,  had  power  to  fix  on  the  amount 
of  the  purchase  money  for  all  the  interests  therein,  and 
that  the  remainderman  would  be  bound  by  such  sale  at 
such  price. 

No  express  direction  as  to  payment  or  receipt  of  the 
whole  compensation  seems  to  be  given,  except  under  sec- 
tion 1,  where  complete  protection  is  given  to  the  company 
when  they  pay  to  the  owner  or  pay  into  Court. 
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Judgment.  jn  the  interpretation  clause  to  the  Act,  sub-section  14,  sec- 
Hagarty,  tion  5,  it  is  provided  that  where  under  the  Act  any  notice 
C.J.O.  -g  reqUjre(j  be  given  to  the  owner  of  any  land,  or  where 
any  act  is  authorized  or  required  to  be  done  with  the  con- 
sent of  the  owner,  "  owner  "  shall  be  understood  to  mean 
any  corporation  or  person  who  under  the  Act  or  the  special 
Act  would  be  enabled  to  sell  and  convey  lands  to  the 
company. 

The  defendants  insist  that  they  are  protected  fully  by 
the  payment  made  to  the  life  tenant — an  owner  empowered 
to  convey. 

I  do  not  think  that  any  extended  meaning  is  given  to 
the  word  "  owner  "  beyond  what  is  expressely  declared  in 
the  sub-section. 

I  think  the  proper  construction  that  we  ought  to  give 
to  the  word  "  owner  "  where  payment  is  to  be  made  to  the 
owner  or  into  Court,  is  that  an  alternative  is  given,  thus, 
"  You  shall  be  fully  discharged  either  by  paying  the  per- 
son authorized  to  receive  as  being  the  true  owner,  or  by 
paying  into  Court." 

It  is  suggested  that  the  life  tenant  receiving  the  whole 
value  of  the  land  becomes  a  trustee  for  those  in  remainder. 
This  construction  would  throw  a  very  grave  risk  on  the 
latter,  placing  them  wholly  in  the  power  of  the  tenant, 
whose  interest  might  expire  next  day  or  continue  for  in- 
definite years. 

I  can  hardly  believe  the  legislature  could  have  intended 
such  a  result.  There  was  complete  protection  given  to  the 
company  by  paying  into  Court,  as  I  understand  the  Act. 

The  legal  advisers  would  find  from  the  Registry  office  that 
the  person  in  possession  had  only  a  limited  interest,  and  it  is 
not  asserted  by  the  defendants  that  they  paid  the  money  in 
ignorance  of  the  state  of  the  title.  I  should  have  thought 
that  being  thus  aware  of  the  true  title  they  would  at  once 
have  paid  the  money  into  Court,  as  1  think  they  had  the 
right  to  do. 

It  seems  to  be  a  case  of  extreme  hardship  that  they 
should  thus  insist  on  throwing  the  whole  risk  on  those  in 
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remainder,  when  they  had  a  plain  course  before  them  to  Judgment, 
avoid  all  danger,  either  to  themselves  or  the  other  parties.  Hagarty, 

I  think  we  should  require  language  from  the  legisla-  O.J.O. 
ture  clear  beyond  doubt  or  argument,  before  we  can  hold 
the  company  absolved  from  liability  to  the  plaintiffs. 

I  have  read  with  attention  the  judgment  of  the  late 
head  of  this  Court,  in  Cameron  v.  Wigle,  24  Gr.  8. 
The  case  is  undistinguishable  from  the  present.  He  admits 
the  authority  of  the  life  tenant  to  contract  and  convey  the 
fee  simple,  but  denies  the  company's  right  to  pay  him  the 
full  compensation.  He  discusses  the  several  sections  of 
the  Act.  He  declares  that  if  the  statute  authorized  such 
payment,  it  "would  be  a  most  violent  and  unnecessary 
interference  with  the  rights  of  property."  I  must  not 
follow  the  learned  Chancellor  through  his  careful  analysis 
of  the  statute.  His  view  is  in  full  accordance  with  that 
which  I  entertain. 

My  learned  brother  Street,  who  tried  this  case,  cites  and 
follows  Cameron  v.  Wigle,  24  Gr.  8.  I  gather  from  his 
language  that  his  opinion  accords  with  it.  He  especially 
notices  the  definition  of  "  owner  "  which  it  was  said  had 
escaped  the  Chancellor's  notice.  He  puts  the  same  construc- 
tion on  it  that  I  adopt. 

The  only  other  case  bearing  on  the  question  was  one 
before  the  Queen's  Bench  when  I  was  in  that  Court : 
Bunlop  v.  Canada  Central  R.  W.  Co.,  45  U.  C.  R.  74. 

On  the  return  to  a  mandamus  nisi  commanding  the  de- 
fendants to  proceed  to  arbitration  to  assess  compensation 
to  some  infant  owners,  it  appeared  that  the  mother  of  the 
children  owned  an  undivided  three-eighths  part  of  the  lot, 
the  applicants  the  remaining  five-eighths  part.  She  by 
deed  conveyed  in  fee  the  right  of  way  to  the  defendants  in 
consideration  of  $1  and  of  the  company's  extending  their 
line  from  Renfrew  to  Pembroke.  The  return  averred  that 
the  company  were  induced  to  build  on  the  promise  of 
landowners  including  the  grantor  to  grant  a  free  right  of 
way  and  that  the  plaintiff's  lot  had  been  increased  in  value 
by  the  railway — that  every  thing  was  done  in  good  faith. 
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Judgment.  Qn  demurrer  the  Court  held  the  return  good,  holding 
Hagarty,  that  she  as  joint  tenant  of  at  least  one-third  had  a  right 
O.J.O.  conVey  as  she  had  done.  Everything  had  been  done  in 
good  faith  and  the  Court  declined  to  interfere.  The  joint 
tenant  had  fixed  the  consideration  as  based  on  the  promised 
construction  of  the  road  and  the  sum  of  $1  for  the  ninety 
feet  roadway. 

The  case  does  not  much  help  either  side  of  the  present 
discussion.    I  think  it  was  rightly  decided. 

I  share  with  the  late  Chancellor  some  of  the  doubts  ex- 
pressed by  him  as  to  particular  clauses. 

By  dismissing  this  appeal  we  do  not  in  any  way  narrow 
the  facilities  and  privileges  accorded  to  railway  companies 
in  acquiring  lands. 

I  can  find  no  express  words  warranting  the  payment  of 
the  full  price  of  the  land  taken  to  A.  with  full  knowledge 
that  B.  and  C.  are  either  equally  interested  with  him  or 
come  in  on  the  cesser  of  his  interest.  The  law  fully  pro- 
tects them  in  such  a  case  by  payment  into  Court,  and  1 
cannot  see  what  right  I  have  to  make  it  a  matter  of  im- 
plication from  the  words  used  in  the  Act  that  the  legisla- 
ture could  have  intended  to  do  what  seems  to  me  to  be  a 
startling  injustice.  No  implication,  if  possible,  should  be 
drawn  from  doubtful  expressions  which  must  have  effects 
so  injurious  to  the  rights  of  individual  property. 

I  decline  to  believe  that  the  legislature  could  have  so 
intended,  and  I  do  not  think  they  have  used  language 
warranting  our  upholding  the  right  claimed  by  the  com- 
pany. 

Osler,  J.  A. : — 

The  conveyance  by  the  tenant  for  life  bears  date  the 
23rd  of  October,  1871.  It  was  made  to  the  Toronto  and 
Nipissing  Railway  Company,  and  it  is  conceded,  no  doubt 
rightly,  that  if  any  liability  might  have  existed  against 
that  Company  in  favour  of  the  plaintiffs  in  respect  of  their 
demand  it  has  devolved  upon  or  has  been  inherited  by 
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these  defendants.    The  railway  company  dealt  with  the  Judgment, 
tenant  for  life  and  paid  her  a  gross  sum  which  represented  Osler, 
the  compensation  for  the  fee  simple  in  possession.    The  tT,A- 
tenant  for  life  being  now  dead,  the  plaintiff,  who  has  ac- 
quired the  interest  of  the  remainderman  or  the  greater 
part  of  it,  demands  from  the  company  the  portion  of  the 
purchase  money  which  should  fall  to  his  share  and  the 
question  is  whether  the  compairy  discharged  themselves 
from  all  further  liability  by  paying  the  whole  to  the  tenant 
for  life. 

The  question  turns  on  the  proper  construction  of  the 
relevant  sections  of  C.  S.  C,  ch.  66,  and  24  Vic.  ch.  17 — the 
Railway  Act,  1859.  and  the  amendments  thereto  passed  in 
the  year  1861 — these  being  the  Acts  referred  to  and  incor- 
porated in  the  Special  Act  of  the  Toronto  and  Nipissing 
Railway,  31  Vic.  ch.  41  (O.),  1868. 

I  share  the  doubt,  perhaps  more  than  a  doubt,  expressed 
by  Spragge,  C,  in  Cameron  v.  Wigle,  24  Gr.  8,  whether 
sub-section  1  of  section  11  of  the  Railwa}r  Act  enabled  a  ten- 
ant for  life  to  bind  and  convey  the  interests  of  those  in  re- 
mainder, but  probably  a  large  interpretation  of  section  1  of 
the  Amending  Act,  24  Vic.  ch.  17,  enables  us  to  hold  that 
the  effect  of  the  two  provisions  is  that  he  can  do  so.  It 
does,  I  confess,  appear  to  me  extremely  doubtful,  looking 
at  the  preamble  of  24  Vic.  ch.  17,  whether  sections  1  and  2 
of  that  Act  were  intended  to  deal  with  any  other  cases 
than  those  of  rectors  in  possession  of  glebe  lands;  ecclesiasti- 
cal and  other  corporations  ;  trustees  of  church  and  school 
lands  ;  executors  appointed  by  will  but  not  invested  with 
any  power  over  the  testator's  real  estate;  and  administrators 
of  persons  dying  intestate  seized  of  real  estate. 

The  last  clause  of  section  1  however  enacts  that  any  con- 
veyance made  under  the  1st  sub-section  of  section  11  of  the 
Railway  Act  shall  vest  in  the  railway  company  receiving 
the  same  the  fee  simple  in  the  lands  conveyed  freed  and 
discharged  from  all  trusts,,  restrictions  and  limitations 
whatsoever.  If  this  is  of  general  application  and  not  con- 
fined, as  there  is  room  to  argue,  to  the  special  cases  men- 
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Judgment,  tioned  in  the  preamble,  then  the  effect  is  to  empower  the 
Osler,  tenant  for  life  to  convey  in  fee.  Probably  that  is  the 
more  reasonable  view  to  take  of  it,  there  being  no  discern- 
ible reason  why  a  tenant  for  life  should  have  been  specially 
empowered  to  convey  his  own  interest  merely.  The  policy 
of  the  Act  undoubtedly  was  to  enable  the  company  to 
acquire  the  whole  interest  by  dealing  with  the  person  or 
persons  in  possession  and  having  some  immediate  freehold 
estate  in  the  land. 

The  Ontario  Legislature  has  made  this  plain  in  the 
Railway  Act  of  Ontario,  R.  S.  O.  (1877),  ch.  165,  sees.  13,. 
14,  while  in  the  Railway  Act  of  Canada,  R.  S.  C.  ch.  109, 
sec.  8,  sub-sees.  5,  6,  7,  8,  the  doubt  I  have  alluded  to  as  to 
the  extent  of  the  power  of  the  tenant  for  life  to  deal  with 
the  absolute  estate  in  the  land  not  only  remains  but  is 
intensified  by  the  interpolation  of  sub-section  6,  taken 
from  the  Act  of  1879. 

Assuming  then  that  the  tenant  for  life  was  ,  under  the 
Acts  to  which  this  railway  was  subject,  empowered  to  con- 
vey in  fee,  were  the  company  warranted  in  paying  her  the 
whole  of  the  purchase  money  ?  The  question  is  not  entirely 
free  from  difficulty  owing  to  the  extremely  loose  language 
of  the  Act. 

First  we  have  by  force  of  section  11,  sub-section  1,  C.  S. 
C.  ch.  66,  and  24  Vic.  ch.  17,  sec.  1  (1861),  a  statutory 
power  conferred  upon  the  tenant  for  life  to  sell  and  con- 
vey the  land  to  the  company,  and  thereby  to  vest  in  them 
the  fee  simple. 

Then  section  11,  sub-section  5,  and  subsequent  sections 
shew  the  procedure. 

After  the  deposit  of  the  map  and  book  of  reference,  and 
publication  of  notice,  the  company  may  make  application 
to  the  owners  of  land  or  to  parties  empowered  to  convey 
lands,  and  thereupon  agreements  may  be  made  with  such, 
parties  touching  the  said  lands,  or  the  compensation  to  be 
paid  therefor,  as  may  seem  expedient ;  and  in  case  of  dis- 
agreement all  questions  shall  be  settled  as  follows : 
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Sub-section  7.    A  notice  is  to  be  served  upon  the  party  Judgment, 
which  shall  contain  a  description  of  the  land  to  be  taken  ;  Osler, 
a  declaration  of  readiness  to  pay  some  certain  sum  as  J-A' 
compensation ;  the  name  of  an  arbitrator  for  the  company 
if  the  offer  be  not  accepted,  and  the  certificate  of  a  sworn 
surveyor  stating  inter  alia  that  the  sum  offered  is  a  fair 
compensation  for  the  land. 

Sub-section  9.  If  within  ten  days  after  service  of  the 
notice,  the  opposite  party  does  not  notify  to  the  company 
his  acceptance  of  the  sum  offered  by  them,  the  appoint- 
ment of  an  arbitrator  or  arbitrators  and  the  procedure 
upon  the  arbitration  are  regulated  by  that  and  other  sub- 
sections to  the  19th. 

The  11th  prescribes  the  duty  of  the  arbitrators,  one 
part  of  which  is  to  proceed  to  ascertain  the  compensation. 

The  19th  declares  that  the  award  shall  not  be  void  for 
want  of  form  if  the  requirements  of  the  Act  are  complied 
with,  and  if  it  states  clearly  the  sum  awarded,  and  the 
lands  for  which  such  sum  is  to  be  the  compensation. 

It  is  not  necessary  that  the  party  or  parties  to  whom  it 
is  to  be  paid  shall  be  named  in  the  award. 

Sub-section  20.  Upon  payment  or  legal  tender  of  the  com- 
pensation so  awarded  or  agreed  upon,  or  upon  the  deposit 
thereof  as  hereinafter  mentioned,  the  award  or  agree- 
ment shall  vest  in  the  company  the  power  to  take  posses- 
sion of  the  land. 

In  some  respects  these  provisions  give  colour  to  the 
contention  that,  whether  the  company  are  dealing  with 
the  owner  of  the  land,  or  merely  with  a  person  who  is 
empowered  to  convey  it,  they  are  authorized  to  pay  the  com- 
pensation agreed  on  or  awarded  to  the  person  with  whom 
they  agreed  or  with  whom  they  enter  into  the  arbitra- 
tion. They  give  such  person  notice  in  writing  that  they 
are  ready  to  pay  him  the  compensation  they  deem  suffi- 
cient for  the  land;  and  it  is  in  default  of  his  accepting 
such  offer  that  the  arbitration  takes  place.  A  severance 
of  interests  is  not  in  terms  provided  for.  It  is  the  land 
which  is  to  be  valued,  and  valued  as  upon  a  sale  of  the 
fee  simple. 
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Judgment.  Still,  the  tenant  for  life  stands  in  a  peculiar  position. 
Osler,  He  is  empowered  to  contract  for  the  sale  of  and  to  convey- 
to  the  company  the  estate  of  another  person  for  whom  he 
is  in  no  sense  of  the  word  a  trustee.  The  remainderman 
and  he  are  distinct  and  separate  owners  of  their  several 
estates ;  and  but  for  the  statutory  power  conferred  upon 
him,  the  company  would  be  compelled  to  deal  with  them 
separately,  as  no  doubt  they  still  have  the  option  of  doing, 
just  as  if  they  were  dealing  with  owners  of  the  fee  of  two 
different  parcels  of  land. 

The  tenant  for  life  having  power  to  convey,  must  have 
power  to  agree  upon  the  price.  When  the  company  deal 
with  him  for  a  conveyance  of  the  whole  interest,  they 
know  he  is  selling  not  only  his  own  estate,  but  that  of  the 
remainderman  ;  and  there  can  be  no  reason  why  in  that 
case  they  should  not  sever  the  price,  so  much  for  his  inter- 
est, and  so  much  for  the  remainderman's.  The  power 
conferred  upon  the  life  tenant,  is  an  extreme  instance  of 
interference  with  rights  of  property.  Manifestly  it  is 
given  in  the  interests  of  the  company  to  enable  them  to 
acquire  speedy  possession  of  the  land,  and  to  prevent  the 
delay  in  carrying  out  the  undertaking,  which  a  search  for 
those  entitled  in  remainder  might  often  involve.  It 
should  not,  therefore,  be  extended  by  implication  further 
than  is  necessary  for  the  protection  of  the  company. 

If  the  prices  for  the  different  interests  are  arrived  at  by 
agreement,  in  the  offer  which  the  company  makes  for  the 
land,  as  they  no  doubt  may  be,  no  difficulty  can  arise; 
each  owner  will  be  entitled  to  the  price  stipulated  for  his 
interest.  But  if  the  company  agree  for  a  gross  sum  which 
includes  the  interests  of  all  the  owners,  they  incur  con- 
siderable rivsk  unless  they  adopt  the  course  provided  by 
the  Act  to  pay  the  money  into  Court,  for  there  are  several 
clauses  in  the  Act  which,  in  my  opinion,  forcibly  indicate 
that  they  have  no  right  except  at  their  own  risk  to  pay  to 
one  person  the  whole  compensation  agreed  on  or  awarded 
when  they  know  that  others  are  interested  therein. 

The  last  clause  of  the  second  sub-section  of  the  24 
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Vic.  ch.  17,  enacts  that  no  railway  company  shall  be  Judgment, 
responsible  for  the  disposition  of  the  purchase  money  for  Osler, 
lands  taken  by  them,  if  paid  to  the  oivner  of  the  land  or       J  A- 
into  Court  for  his  benefit. 

In  two  cases  the  word  "  owner"  has,  by  the  interpreta- 
tion clause,  C.  S.  C.  ch.  66,  sec.  7,  sub-sec.  15,  a  special 
meaning :  (1)  where  under  provisions  of  the  general  or 
special  Act,  any  notice  is  required  to  be  given  to  the  owner 
of  any  lands ;  and  (2)  when  any  act  is  authorized  or 
required  to  be  done  with  the  consent  of  any  such  owner. 
In  these  cases  "  owner"  extends  to  any  person  or  corpora- 
tion, who,  under  the  provisions  of  the  Act,  would  be  en- 
abled to  sell  and  convey  lands  to  the  company. 

In  such  cases,  and  for  those  purposes,  a  tenant  for  life  is 
"  owner"  of  the  land,  being  a  person  who,  though  he  has 
but  a  limited  interest,  is  enabled  to  sell  and  convey  to  the 
company  absolutely.  In  all  other  cases  and  for  all  other 
purposes,  there  can  be  no  reason  why  the  word  should  not 
be  regarded  as  being  used  in  its  natural  and  ordinary 
sense  ;  and  it  is  so  used  in  the  clause  I  have  quoted  from 
the  20 oh  sub-section  of  the  Act  of  1859. 

A  tenant  for  life,  except  as  regards  his  own  interest, 
does  not  convey  as  owner.  He  conveys  the  estate  of  the 
other  owner,  the  remainderman,  in  pursuance  of  a  statutory 
power. 

Sub-section  22  of  the  11th  section,  enacts  that  the  com- 
pensation for  the  lands  shall  stand  in  the  stead  of  such  lands; 
and  that  any  claim  to  or  encumbrance  on  such  lands  or  any 
portion  thereof  shall,  as  against  the  company,  be  converted 
into  a  claim  to  the  compensation  or  a  like  proportion  thereof ; 
and  that  they  shall  be  responsible  accordingly  when  they 
have  paid  such  compensation  or  any  part  of  it  to  a  party 
not  entitled  to  receive  the  same. 

The  provision  in  sub-section  19  that  it  shall  not  be 
necessary  to  name  in  the  award  the  party  or  parties  to 
whom  the  sum  awarded  as  compensation  shall  be  paid,  is, 
I  think,  significant,  as  shewing  that  the  party  with  whom 
the  company  are  authorized  to  deal,  in  agreeing  upon  or 
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Judgment,    assessing  the  compensation,  is  not  necessarily  the  party  to 
Osler,     whom  the  compensation,  or  the  whole  of  it,  is  to  be  paid. 
J.A.  They  may,  for  example,  probably' deal  with  the  mortga- 

gor, but  they  must,  at  their  peril,  protect  themselves 
against  the  claim  of  the  encumbrancer  or  mortgagee,  of 
which  they  have  proper  notice,  and  which  may  or  may  not 
amount  to  the  w^hole  sum  awarded.  Can  the  remainder- 
man be  in  a  worse  position  ?  Can  the  company,  knowing 
him  to  be  one  of  the  owners  of  the  land,  pay  the  whole  of 
the  purchase  money,  in  which  they  know  him  to  be  inter- 
ested, to  the  tenant  for  life  ?  Could  they,  without  opposing 
the  application,  allow  the  amount  of  the  award  to  be  gar- 
nished by  a  creditor  of  the  tenant  for  life  ?  I  think  the 
Act  works  no  such  injustice.  The  land  was  land  taken 
without  the  consent  of  the  proprietors,  of  whom  the 
remainderman  was  one. 

I  think  that  he  is  a  person  who  had  a  claim  to  the  land 
within  the  meaning  of  sub-section  22  ;  a  claim  which  is 
barred  by  the  conveyance  and  converted  into  a  claim  to 
the  compensation. 

I  see  no  insuperable  difficulty  in  the  fact  that  a  sum  in 
gross  was  agreed  upon  for  the  compensation ;  that  is,  I 
think,  the  fault  of  the  defendants. 

It  is  the  fact,  notwithstanding,  that  the  tenant  for  life 
was  not  the  sole^owner  to  whom  it  belonged,  and  therefore 
that  the  company  could  not,  under  the  very  terms  of  sec- 
tion 2  of  the  Act  of  1861,  discharge  themselves  by  the 
payment  of  the  whole  of  it  to  him.  They  were  not  with- 
out remedy.  Sub-sections  23  and  24  of  section  11,  did,  in 
my  opinion,  in  connection  with  section  2,  substantially 
cover  such  a  case  as  the  present  and  enable  them  to  pay 
the  money  into  Court,  so  that  the  Court,  in  the  language 
of  sub-section  24,  might  "  make  such  order  for  the  distri- 
bution, payment,  or  investment  of  the  compensation,  and 
for  the  securing  of  the  rights  of  all  parties  interested,  as 
to  right  and  justice,  and  according  to  the  provisions  of  this 
Act,  and  the  special  Act  and  to  law,  appertain."  Where  so 
many  provisions  are  found  in  the  Actfto  indicate  the  in  ten- 
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tion  of  the  legislature  to  protect  the  interests  of  thosehaving  Judgment, 
claims  on  the  land,  we  ought  not  readily  to  infer  from  the  Osler, 
single  circumstance  that  the  compan}^  in  paying  money  JA* 
into  Court  are  required  to  pay  six  months' interest  thereon, 
that,  as  was  argued  at  the  bar,  the  claims  intended  to  be 
guarded  against,  were  those  only  of  claimants  to  whom  a 
definite  proportion  of  the  whole  compensation  was  imme- 
diately payable,  and  not  such  a  claim  as  that  of  the 
remainderman,  which  possibly  arises  only  on  the  death  of 
the  tenant  for  life.  The  provision  for  investment  of  the 
compensation,  and  for  securing  the  rights  of  all  parties 
interested  as  to  right  and  justice  and  to  law  appertain, 
seems  to  meet  that  argument ;  an  argument  which  is, 
indeed  capable  of  being  turned  against  the  company  as 
supporting  the  view  that  the  values  of  the  two  interests 
should  be  separately  assessed,  and  are  immediately  pay- 
able to  the  owners  thereof. 

On  the  whole,  I  think  the  decision  of  the  late  Chief 
Justice  of  this  Court  when  Chancellor,  in  the  case  of 
Cameron  v.  Wigle,  24  Gr.  8,  has  not  been  successfully 
attacked.  I  am  not  aware  that  it  has  ever  been  glanced 
at  with  surprise  or  disapproval  by  the  profession  or  the 
Courts. 

I  think  the  appeal  should  be  dismissed. 

Meredith,  J. : — 

Assuming  that  the  tenant  for  life  had  clearly  power  to 
sell  and  convey  the  fee,  where  is  there  to  be  found  any- 
thing authorizing  the  payment  by  the  railway  company  to 
her  of  the  purchase  money  ? 

What  need  for  anything  so  manifestly  unjust  to  the 
owners  of  the  greater  estate  ? 

It  may  be  that,  in  the  public  interests,  a  tenant  for  life 
should  be  permitted  to  sell  and  convey  the  estate  in  fee 
of  land  required  for  the  purposes  of  such  a  way ;  that,  in 
such  a  case,  there  should  not  be  the  delays  and  difficulties, 
incident  to  ordinary  purchases,  in  acquiring  title  and  ob- 
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Judgment,  taming  possession,  and  that,  looking  at  the  quantity  and 
Meredith,  J.  quality  of  the  land  generally  so  required,  and  treating  the 
tenant  for  life  as  a  trustee  for  all  owners,  in  so  far  as  the 
sale  and  conveyance  go,  the  rights  and  interests  of  the 
others  are  not  practically  so  much  jeopardized,  as  at  the 
first  they  might  seem  to  be,  for  the  public  benefit.  See 
Taylor  v.  Chichester,  etc.,  R.  W.  Co.,  L.  R.  4  H.  L.  628; 
Dunlop  v.  Canada  Central  R.  W.  Co.,  45  U.  C.  R.  74. 

But  what  good  reason  can  be  suggested  for  permitting 
payment  of  the  full  price  of  lands  to  a  person  having  only 
a  limited,  and  in  many  cases  necessarily  a  small,  interest 
in  them,  and  consequently  in  the  purchase  money  ? 

There  seems  to  me  to  be  no  good  reason  for  it,  nor  any- 
thing in  the  words,  or  purposes,  of  the  Act  requiring  it,  and 
the  Courts  should  surely  be  slow  to  countenance  anything 
so  unnecessary  and  dangerous  to  the  rights  of  absent  per- 
sons ;  if  not  inviting  to  dishonesty.  See  Cameron  v.  Wigle, 
24  Gr.  S;  also  Williams' Law  of  Executors,  8th  ed.,  pp.  1396 
et  seq.  and  1402. 

The  Act  sufficiently  freeing  the  railway  company  from 
delay,  doubt  and  difficulty,  respecting  possession,  with  a 
good  title,  to  their  way,  why  should  they  be  relieved  from 
payment  of  the  purchase  money  to  the  proper  persons  or 
into  Court ;  indeed  ought  they  not  the  more  carefully  to 
see  to  it  that  it  reaches  the  proper  hands  if  they  undertake 
to  pay,  instead  of  intrusting  that  to  the  Court  ? 

The  power,  which  I  have  assumed  to  have  been  given  by 
the  Act,  was  given  to  persons  having  limited  interests,  to  sell 
and  convey  the  fee  simple  in  the  lands:  sub-section  4,  sec- 
tion 9,  of  31  Vic.  ch.  68  (D.),  (the  Act  admittedly  applicable 
to  this  case),  but  the  payment  of  the  purchase  money,  to 
relieve  the  company  from  liability,  must  have  been  to  the 
owners,  or  into  Court  for  their  benefit. 

I  cannot  think  sub-section  li  of  section  5  applicable  to 
the  case.  The  word  "owner"  in  sub-section  6  of  section  9,  is 
not  used  in  a  case  "  where,  under  the  provisions  of  this  Act, 
or  the  special  Act,  any  notice  is  required  to  be  given  to 
the  owner  of  any  lands,  or  where  any  act  is  authorized 
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or  required  to  be  done  with  the  consent  of  the  owner ;"  Judgment, 
and  sub-section  6  (first  introduced,  not  in  the  original  Act  Meredith,  J. 
containing  the  interpretation  clauses,  but  in  the  Act  of 
1861 ;  24  Vic.  ch.  17,  sec.  2,  (D.)  ),  in  its  very  words  (in 
connection  with  sub-section  5,  likewise  first  introduced) 
seems  to  plainly  point  to  a  difference  between  the  "  person 
so  conveying" — never  termed  owner — and  the  owners,  the 
one,  as  this  tenant  for  life,  may  "  so  convey,"  but,  to  the 
others,  the  purchase  money  is  to  be  paid.  So  too  in  sub- 
section 10,  the  distinction  plainly  appears.  It  provides  for 
an  application  to  the  owners  of  the  lands  or  to  parties 
empowered  to  convey  lands. 

Under  the  provisions  of  sub-section  29  of  section  9,  the 
compensation  is  to  stand  in  the  stead  of  such  lands,  and 
any  claim  to  or  any  encumbrance  upon  the  lands,  or  any 
portion  thereof,  is,  as  against  the  company,  converted  into 
a  claim  to  the  compensation  or  a  like  proportion  of  it,  and 
the  company  shall  be  responsible  accordingly,  whenever 
they  have  paid  such  compensation,  or  any  part  thereof,  to 
a  party  not  entitled  to  receive  the  same,  saving  always 
their  recourse  against  such  party.  And,  no  doubt,  until 
due  payment  the  owners  have  the  ordinary  vendor's  lien  for 
the  purchase  money :  Lincoln  Paper  Mills  Co.  v.  St.  Catha- 
rines etc.  R  W.  Co.,  19  0.  R.  106. 

In  the  next  following  sub-section,  provision  is  made  for 
payment  into  Court  by  the  company  of  the  compensation, 
if,  among  other  causes,  they  have  reason  to  fear  any  claims 
or  encumbrances,  or,  if  any  person,  to  whom  the  compen- 
sation or  any  part  of  it  is  payable,  refuses  to  execute  the 
proper  conveyance,  or  if  for  any  other  reason  the  company 
deem  it  advisable. 

And  under  the  next  following  sub-section  the  Court  is 
to  advertise  for,  receive  and  adjudge  upon  all  claims  to 
the  compensation,  or  any  part  thereof  ;  and  is  to  make 
such  order  for  the  distribution,  payment,  or  investment  of 
the  compensation,  and  for  securing  the  rights  of  all  par- 
ties interested,  as  to  right,  justice,  and  law  appertain. 

Instead  of  the  plain  intendment  sufficient  to  justify  the 
36 — VOL.  XIX.  A.R. 
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Judgment,  extraordinary  payment  made  in  this  case,  the  contrary 
Meredith,  J.  would  seem  to  be  plainly  indicated. 

I  am  quite  unable  to  find,  in  any'of  the  Acts,  any  indi- 
cation of  intention  that  the  persons  empowered  by  the 
Acts  to  sell,  shall  be  trustees  of  the  purchase  money  lor  the 
owners.  Nothing  that  would  indicate  that  if  such  per- 
sons are  entitled  to  receive  the  purchase  money,  they  are 
not  to  receive  it  as  their  own — absolute  power  to  sell  and 
convey,  and  absolute  right  to  the  proceeds.  If  there  were 
any  intention  to  create  such  a  trusteeship,  one  might 
fairly  look  for  some  indication  of  it,  such  as  the  making 
of  the  person  "  so  conveying,"  instead  of  the  railway  com- 
pany, "  responsible  accordingly,"  to  the  persons  entitled  to 
receive  the  same. 

It  is  true,  that  in  the  Act  passed  eleven  years  after- 
wards, 42  Vic.  ch.  9  (D.),  a  clause  (sec.  9,  sub-sec.  3)  is 
added  to  sub-section  3  of  section  9  of  the  Act  in  question, 
making  provision  for  the  investment  of  the  purchase 
money  in  cases  where  the  persons  empowered  by  the  Act 
to  sell  and  convey  had  not  in  law  that  power,  but  this 
does  not  stand  alone,  it  is  but  an  addition  to  the  main 
feature  of  the  added  clause,  which  is  a  provision  that  no 
sale  shall  be  made  under  sub-section  3,  when  in  law  there 
was  no  power  to  sell  without  its  aid,  without  the  leave  of 
a  judge  upon  due  notice  to  parties  interested ;  that  is 
taking  away  the  right  I  have  assumed  this  tenant  for  life 
had  to  sell  and  convey  the  fee  simple  until  such  leave 
should  be  obtained  ;  and  to  that  is  added  the  provision  for 
the  same  judge  giving  the  necessary  order  to  secure  the 
investment  of  the  purchase  money ;  merely,  to  my  mind, 
providing  in  the  one  order,  or  in  the  one  matter  or  cause, 
for  what  otherwise  would  require  another  application  and 
proceedings  under  sub-sections  30  to  33  of  section  9  of  both 
Acts. 

So  that  it  is  by  no  means  necessary  to  hold  that  the 
clause  in  question  was  added  under  any  misconception  of 
the  law  upon  the  subject ;  which  law,  I  think,  was  cor- 
rectly expounded  in  the  year  1876,  in  Cameron  v.  Wigle, 
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24  Gr.  8,  a  judgment  which  hitherto  has  stood  unchal-  Judgment, 
lenged.  Meredith,  J. 

And  it  is  to  be  observed  that  in  this  added  clause  the 
word  "  owner  "  is  introduced  in  much  the  same  way  as  in 
sub-section  6,  obviously  meaning  the  persons  beneficially 
entitled,  and  not  the  person  empowered  to  sell. 

Then  assuming  that  had  the  money  been  paid  into  Court 
there  was  power  to  allow  a  sum  in  gross,  out  of  it,  to  the 
tenant  for  life,  in  lieu  of  her  estate  in  the  land,  is  it  at  all 
likely  that,  the  other  persons  interested  objecting,  and  there 
being  no  extraordinary  circumstances  calling  for  or  war- 
ranting it,  the  Court  would  have  adopted  such  a  course  ? 

The  ordinary  and  proper  course  would  have  been  an 
investment  of  the  purchase  money,  and  payment  of  the 
interest  upon  it  to  the  tenant  for  life;  "securing  the  rights 
of  all  persons  interested,"  and  leaving  the  compensation  to 
""  stand  in  the  stead  of  the  land." 

But  the  money  was  not  paid  into  Court,  and  the  claims 
of  the  remaindermen  to  the  lands  being  converted,  as 
against  the  company,  into  claims  to  the  compensation,  it 
must,  as  the  lands  would  have,  come  to  them  intact ;  the 
company  having  its  recourse  against  the  tenant  for  life,  to 
whom  it  was  paid  though  "  a  party  not  entitled  to  receive 
the  same." 

The  company's  claim  in  this  respect  really  comes  to  this, 
that,  because  the  Court  might  have  had  power  to  allow, 
and  might  have  allowed,  a  sum  in  gross  out  of  the  com- 
pensation in  lieu  of  the  life  estate,  they,  wrong- doers  in 
respect  of  the  payment  made,  may  exercise  that  power,  for 
their  own  benefit,  and  against  the  interests  and  wishes  of 
the  remaindermen ;  even  in  a  case  where  it  is  altogether 
improbable  that  the  Court  would  have  done  so  if  it  had 
the  power.  A  matter  in  which  the  company  had  no  proper 
concern ;  they  had  only  to  pay  the  compensation  to  the 
persons  entitled  to  it,  or  into  Court ;  the  apportionment 
•or  investment  and  the  distribution  being  a  matter  concern- 
ing such  persons  only. 

In  In  re  Hall's  Estate,  L.  R.  9  Eq.  179,  a  matter  apparently 
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Judgment,  under  the  69th  section  of  the  Imperial  "  Land  Clauses' 
Meredith,  J.  Consolidation  Act,  1845,"  and  not  under  the  74th  section 
of  that  Act,  an  order  was  made  for  payment  out  to  a  dow- 
eress  of  a  gross  sum  in  lieu  of  her  estate,  but  there  the  in- 
terests of  the  doweress,  and  of  the  tenant  in  fee,  her  infant 
son,  had  been  valued  separately,  and  the  application  for 
payment  out  was  made  on  behalf  of  both,  it  being  merely 
submitted,  by  counsel  for  the  company,  that  the  whole 
fund  should  be  invested,  and  one-third  of  the  interest 
paid  to  the  doweress  for  life. 

This  rule  was  followed  in  Ireland  in  an  ordinary  admin- 
istration suit :  Gleeson  v.  Byrne,  25  L.  R  Ir.  361  (1890). 

But  in  In  re  Robinson's  Settlement  Trusts  (1891)  3, 
Ch.  129,  it  was  held  that,  under  the  69th  section  which, 
provides,  among  other  things,  for  payment  of  the  com- 
pensation "to  any  party  becoming  absolutely  entitled 
to  such  money,"  there  could  be  no  apportionment  of 
the  compensation,  and  that  a  tenant  for  life,  without  im- 
peachment of  waste,  is  not  entitled  to  any  portion  of  it. 
paid  in  respect  of  minerals  though  the  whole  of  such 
minerals  could  probably  be  worked  out  during  his  life- 
time ;  distinguishing  In  re  Harrington,  33  Ch.  D.  523?. 
a  matter  coming  under  the  74th  section  of  the  Act. 

See  also  Ex  parte  Ward,  17  L.  J.  Ch.  249  ;  In  re  Smithy 
40  Ch.  D.  386  ;  In  re  Wilkes'  Estate,  16  Ch.  D.  597 ;  Cottrell 
v.  Cottrell,  28  Ch.  D.  628 ;  Be  Griffith's  Will,  49  L.  T.  N. 
S.  161 ;  Askew  v.  Woodhead,  14  Ch.  D.  27;  Crangle  v.. 
Harrisburg,  1  Pa.  St.  132;  Kansas  City,  etc.  B.  W.Co.v. 
Weaver,  86  Mo.  473  ;  and  Pittsburg,  etc.,  B.  W.  Co.  v.  Bent- 
ley,  88  Pa.  St.  178  ;  but, of  course, in  dealing  with  such  cases, 
the  difference  between  the  language  of  the  Act  in  question 
and  that  of  the  statutes  upon  which  they  are  decided,  as  well 
as  between  the  language  of  the  several  provisions  of  the 
same  statute  in  some  cases,  must  be  always  borne  in  mind. 

There  was,  in  my  opinion,  no  warrant  for  the  payment 
of  the  compensation  to  the  tenant  for  life,  nor  is  there  now 
any  right  in  the  company  to  insist  upon  the  allowance  of 
a  sum  in  gross  for  that  estate,  an  d  therefore  the  appeal 
should  be  dismissed. 
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I  refer  also  to  Young  v.  Midland  R.  W.  Co.,  16  0.  R  Judgment. 
738;  Essevy  v.  Grand  Trunk  R.  W.  Co.,  21  0.  R  224 ;  Meredith,  J. 
Ross  v.  Grand  Trunk  R.  W.  Co.,  10  0.  R.  447 ;  Brewster 
v.  Montreal  and  Sorel  R.  W.  Co.,  31  L.  C.  Jur.  115 ;  and 
Owston  v.  Grand  Trunk  R.  W.  Co.,  28  Gr.  431. 


Burton,  J.  A. : — 

It  is  perhaps  to  "be  regretted  that  when  the  purchase 
money  exceeds  a  certain  sum  the  provision  to  be  found  in 
the  English  Land  Clauses'  Act  or  some  similar  provision 
had  not  been  imported  into  our  Railway  Act,  so  as  to  make 
it  clear  that  in  such  cases  the  purchase  money  for  the  fee 
simple  of  land  which  the  tenant  for  life  is  authorized  to 
sell  and  convey  should  be  deposited  in  such  a  way  as  to 
secure  for  the  tenant  for  life  the  annual  interest  on  the 
purchase  money  and  the  corpus  to  those  entitled  in  remain- 
der. 

To  a  certain,  but  only  to  a  limited,  extent,  this  has  been 
accomplished  in  the  recent  amendments  to  the  Dominion 
Railway  Act,  but  the  case  with  which  we  are  dealing  arose 
under  the  Consolidated  Statutes  of  the  Province  of  Can- 
ada, ch.  66,  sec.  11,  sub-sec.  1,  and  the  provisions  of  that 
Act,  as  I  interpret  it,  being  generally  confined  to  small 
amounts  have  in  practice  been  found  I  think  to  work  well, 
and  to  do  no  injustice. 

The  English  Act  in  dealing  with  this  question  is  much 
more  precise  in  its  language,  and  instead  of  saying  that 
tenants  for  life  may  contract,  sell,  and  convey,  not  only 
on  behalf  of  themselves,  their  heirs  and  assigns,  but  also  on 
behalf  of  other  persons  seized,  possessed  of,  or  interested  in 
any  lands,  uses  the  words,  "  but  also  for  and  on  behalf  of 
every  person  entitled  in  reversion,  remainder,  or  expectancy 
after  them,"  and  sub-sec.  1,  though  not  so  artificially  drawn, 
means,  I  think,  precisely  the  same  thing. 

The  legislation  in  question  originated  in  1848,  and  when 
in  practice  I  had  a  good  deal  to  do  with  the  investigation 
of  and  taking  titles  under  it,  and  even  before  the  passing 
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Judgment.  0f  this  Act?  24  Vic.  ch.  17.(1861),  I  assumed  the  responsi- 
Burtok,  bility  of  accepting  such  titles  without  hesitation  and  with- 
out a  doubt  that  it  gave  the  amplest 'powers  to  the  tenant 
for  life  to  convey  the  absolute  fee  simple  in  the  land,  nor  do 
I  think  that  any  such  doubts  were  ever  entertained,  and 
that  there  are  hundreds/ if  not  thousands,  of  titles  so  held 
before  the  passing  of  the  amending  Act.  The  doubts  which 
did  arise  were  in  reference  to  the  powers  of  rectors  in 
possession  of  glebe  lands,  ecclesiastical  and  other  corpora- 
tions, trustees  for  church  or  school  purposes,  executors 
appointed  by  will  in  which  they  are  not  invested  with  any 
power  over  the  real  estate  of  the  testator,  administrators 
of  persons  dying  intestate  but  at  their  death  seized  of  real 
estate  ;  and  to  solve  these  doubts,  as  appears  by  the  recital, 
24  Vic.  ch.  17  was  passed  and  declared  the  true  intent 
and  meaning  of  section  11  to  be  that  it  did  extend  to  the 
persons  named  in  the  preamble. 

In  order  fully  to  understand  the  meaning  of  the  Act  we 
are  called  upon  to  construe,  it  is  necessary  to  trace  the  legis- 
lation back  to  its  origin  in  1848,  and  the  state  of  things 
existing  at  that  time. 

Lands  were  then  of  comparatively  little  value  in  many 
parts  of  the  country  through  which  it  was  contemplated 
to  build  railways,  the  owners  of  those  lands  poor,  and  the 
means  required  for  the  building  of  railways  not  abundant 
or  easily  obtainable.  It  became  necessary  therefore  in  the 
opinion  of  the  legislature  to  grant  extraordinary  powers 
for  the  acquisition  of  the  right  of  way  speedily  and  inex- 
pensively where  the  owners  were  minors,  lunatics,  or 
entitled  only  in  remainder,  cestuis  que  trust,  or  otherwise 
unable  to  convey,  and  as  the  compensation  to  be  paid 
would  in  the  great  majority  of  cases  be  very  small,  they 
deemed  it  right  to  leave  a  discretion  in  the  company  to 
pay  it  either  to  the  person  authorized  to  convey  or  to  pay 
it  into  court  if  they  deemed  it  proper.  Take  for  instance, 
the  case  of  a  mother,  executrix,  not  entitled  to  any  interest 
in  the  land,  with  half-a-dozen  infant  children  : — she  was 
empowered  to  convey.  Was  it  a  very  unreasonable  thing  to 
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give  a  discretion  to  the  company  to  pay  the  compensation,  Judgment, 
say  $50  or  $60,  to  her  to  aid  her  in  supporting  her  children  Burton, 
instead  of  paying  it  into  court,  there  to  remain  doing  the      J  A* 
family  no  good  when  most  in  want  of  it,  and  to  be  dimin- 
ished if  not  exhausted  by  law  costs  in  connection  with 
motions  from  time  to  time  for  payment  out  of  annual  in- 
terest in  the  case  of  a  life  tenant,  and  of  the  principal  as 
the  parties  entitled  should  severally  attain  their  majority  ? 

These  considerations  appear  quite  sufficient  to  have  led 
the  legislature  to  the  conclusion  that  it  was  right  to  leave 
it  to  the  discretion  of  the  company  to  pay  the  amount 
to  the  party  conveying,  or  to  pay  it  into  court,  and  that 
with  great  respect,  is  I  think  what  they  have  done. 

I  think  I  am  quite  safe  in  saying  from  my  own  expe- 
rience that  that  was  the  construction  of  the  Act  placed 
upon  it,  and  acted  upon  for  years  before  the  Act  of  1861, 
by  railway  solicitors  of  great  experience,  and  that  the  latter 
Act  was  regarded  as  merely  declaratory  of  what  had  pre- 
viously been  considered  as  the  law;  and  I  think  I  am  quite 
safe  in  saying  that  the  decision  of  Chancellor  Spragge  in 
Cameron  v.  Wigle,  24  Gr.  8,  was  a  surprise  to  those  of 
the  profession  who  had  given  much  attention  to  railway  law, 
and  I  often  wondered  that  it  was  not  appealed  from,  but 
the  amount  involved  was  very  small,  which  may  perhaps 
account  for  it. 

Before  proceeding  to  discuss  that  judgment  I  may  be 
permitted  to  refer  to  an  Act  passed  in  the  same  session  of 
Parliament  as  the  Railway  Act,  as  confirmatory  of  this  view. 

That  was  an  Act  for  vesting  in  commissioners  for  execu- 
ting the  office  of  Lord  High  Admiral  the  estates  and  pro- 
perties therein  described,  and  for  granting  certain  powers 
to  them. 

Under  section  9  very  full  powers  are  given,  similar  to 
those  in  sub-section  1  of  section  11,  enabling  tenants  for 
life,  executors  and  others,  to  make  contracts  for  sale,  and 
to  convey  the  fee.  The  Act  is  a  very  well  drawn  document, 
and  I  should  judge  was  prepared  in  England  by  the  solici- 
tors to  the  Admiralty,  and  I  refer  to  it  for  the  purpose 
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Judgment,  that  it  contains  a  proviso  that  where  the  purchase  money 
Burton,  exceeds  £200,  it  shall  not  be  paid  into  the  hands  of  the 
J. A.  person  or  party  who  shall  make  -and  execute  the  sale, 
exchange,  or  other  conveyance,  but  shall  be  invested  in 
the  manner  directed,  and  there  is  a  somewhat  similar  but 
less  expensive  provision  as  to  sums  between  £25  and  £200, 
showing  by  implication  that  all  other  sums  are  to  be  paid 
to  the  tenant  for  life,  executor,  or  other  person  executing 
the  deed,  and  that  it  would  have  been  the  same  as  to  the 
purchase  money  in  all  cases  but  for  the  prohibition. 

The  learned  Chancellor  having  been  raised  to  the  Bench 
a  year  or  two  only  after  the  Railway  Act  was  passed,  could 
have  had  no  experience  wThen  at  the  bar  in  railway  matters, 
and  having  been  accustomed  in  equity  to  seeing  amounts, 
however  small,  belonging  to  infants,  lunatics,  or  cestuis  quo, 
trust  ordered  into  Court,  he  may  not  unnaturally  from  his 
standpoint  have  regarded  the  payment  to  the  tenant  for  life 
as  "  a  most  violent  and  unnecessary  interference  with  the 
rights  of  property."  He  first  expressed  a  doubt  whether 
without  the  aid  of  24  Vic.  ch.  17,  section  11  empowered  the 
tenant  for  life  to  sell  the  fee, from  which  I  respectfully  differ, 
and  he  ignores  his  right  to  receive  the  purchase  money  in 
the  language  I  have  quoted,  whereas  the  right  to  sell  and 
convey  necessarily  involves,  as  I  have  shewn,  the  right  to 
receive  the  purchase  mone3r,  unless  the  Act  otherwise  pro- 
vides ;  and  the  short  answer  is  that  the  legislature  in  its 
wisdom  has  thought  fit  in  these  cases,  and  for  the  reasons  I 
have  mentioned,  to  substitute  the  railway  company  for 
the  Court  of  Chancery,  or  rather  have  confided  to  them  the 
discretion  of  deciding  whether  it  would  be  more  for  the 
interest  of  the  parties  concerned  to  pay  this  purchase 
money  to  the  person  authorized  to  convey  or  to  pay  it  into 
Court. 

That  decision  was  of  course  binding  upon  my  learned 
brother  Street,  and  relieved  him  from  the  necessity  of 
investigating  the  matter,  as,  whatever  might  be  his  own 
view,  he  would  follow  that  decision. 
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I  have  endeavoured  to  shew  that  but  for  the  prohibi-  Judgment, 
tion  contained  in  the  Admiralty  Act,  the  authority  given  burton, 
to  certain  persons  to  sell  and  convey,  would  include  a  J-A- 
power  to  receive  the  purchase  money ;  and  the  two  first 
sections  of  24  Vic.  ch.  17,  were  passed,  I  think,  merely  for 
the  purpose  of  explaining  that  Act  and  confirming  the 
practice  which  had  grown  up  under  it. 

The  appellants  urge  that  section  2  of  24  Vic.  ch.  17 
was  not  brought  to  the  Chancellor's  attention.  I  do  not 
think  that  argument  advances  their  case.  On  the  contrary 
I  think  that  the  only  doubt  that  arises  in  the  case  is 
caused  by  that  amendment.  If  the  learned  Judge's  decision 
was  based  upon  the  original  section,  I  think  I  have  proved 
that  it  was  unquestionably  wrong ;  and  the  question  is, 
whether  in  passing  that  section,  the  Legislature  de- 
liberately intended  to  deprive  the  railway  company  of  the 
discretionary  power  which  they  previously  possessed  of 
paying  the  purchase  money  to  the  parties  empowered  to 
convey  ;  or  whether  it  was  intended  to  confine  it  to  those 
cases  referred  to  in  the  previous  section,  where  the  parties 
authorized  to  convey,  like  rectors,  school  trustees,  and 
others  named,  had  no  beneficial  interest  of  any  kind  in  the 
land ;  and  whether  it  may  not  well  stand  with  the  pre- 
vious law,  and  give  them  an  additional  indemnity — giving 
them  an  option  instead  of  paying  to  the  parliamentary 
owner,  as  I  may  call  him,  to  pay  to  the  actual  owner  or 
into  Court  for  his  benefit. 

I  am  not  disposed  to  believe  that  the  Legislature  ever 
intended  by  words  passed  in  an  Act  of  this  kind,  which 
was  intended  to  be  declaratory,  deliberately  to  reverse  their 
previous  policy  so  beneficial  to  all  concerned,  and  repeal 
in  effect  what  1  think  was  a  broad  and  salutary  measure, 
intended  to  facilitate  the  acquiring  the  right  of  way  in  a 
summary  manner,  with  the  knowledge  that  the  amounts 
dealt  with  were  generally  small,  and  the  advantage  to  the 
persons  interested  in  the  land  generally  very  large.  Until 
such  a  construction  is  placed  upon  it  by  a  superior  tribunal, 
I,  for  one,  will  not  so  construe  it, 
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Judgment.  J  d0  not  read  sub-section  15  of  the  Interpretation  Clauses 
Burton,  in  the  restricted  manner  in  which  it  has  been  construed  by 
J. A.  my  Drother  Street.  I  think  that,  apart  altogether  from 
that  section,  for  the  purposes  of  the  Act  the  person  autho- 
rized to  convey  was  regarded  as  the  owner  and  that  sub- 
section 15  was  inserted  ex  majori  cauteld,  so  as  to  make  it 
perfectly  clear  that  when  the  company  intended  to  exercise 
their  right  of  expropriation  and  the  parties  could  not  come 
to  an  agreement  it  should  not  be  necessary  to  serve  the  notice 
on  the  parties  interested  in  remainder  or  otherwise,  but  a 
service  on  the  tenant  for  life  would  be  sufficient,  and  that 
where  a  consent  was  required  such  consent  might  be  given 
by  the  tenant  for  life,  or  other  person  authorized  to  convey, 
who  for  the  purposes  of  the  Act  was  recognized  as  owner. 

Let  us  see  what  absurd  consequences  would  follow  if 
"owner"  in  this  section  were  read  "the  persons  entitled  in 
remainder." 

The  purchase  money  is  one  undivided  sum  paid  for  the 
fee  simple,  which  includes  the  life  estate  and  the  remainder  ; 
if  owner  means  the  remaindermen,  the  company  could 
discharge  themselves  by  paying  the  whole  to  them.  What 
would  then  become  of  the  tenant  for  life  ? 

The  money  if  paid  to  the  tenant  for  life  would  be  re- 
ceived (subject  to  the  charges  of  the  annual  dividends  in 
favour  of  herself)  for  the  benefit  of  those  in  remainder.  If 
the  company  in  the  exercise  of  their  discretion  pay  it  to 
him  the  parties  would  occupy  the  relative  position  of 
cestuis  que  trust  and  trustee  as  pointed  out  by  Lord 
Westbury  in  Taylor  v.  Chichester,  etc.,  R.  W.  Co.,  L.  R.  4 
H.  L.  628,  which  trust  as  he  says  and  the  mode  of  executing 
it  are  defined  by  the  Act  of  Parliament,  and  as  1  have 
already  remarked  a  very  complete  machinery  is  there  pro- 
vided for  securing  the  interests  of  all  parties. 

If  any  similar  provision  is  to  be  found  in  our  Act  that 
ought  to  have  been  followed ;  but  if  on  the  other  hand  the 
Legislature  have  created  the  trust,  but,  without  making  it 
obligatory  upon  the  company  to  pay  the  money  into  court, 
have,  as  I  think  they  have  done  in  express  terms,  autho- 
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rized  them  to  pay  it  to  the  tenant  for  life,  the  company  Judgment, 
have  complied  with  the  law  and  cannot  he  compelled  to  Burton, 
pay  the  money  a  second  time.  J,A- 

I  am  not  at  all  disputing  that  the  company  might  have  paid 
the  money  into  Court,  but  what  I  hold  is  that  the  legisla- 
ture has,  for  wise  and  weighty  reasons,  left  it  optional 
with  the  company  to  do  so  or  not  as  in  their  judgment  they 
deem  most  in  the  interest  of  the  parties  concerned ;  and  in 
the  absence  of  any  .provision  prohibiting  the  payment  of 
the  purchase  money  to  the  tenant  for  life  or  rendering 
the  payment  into  Court  compulsory  the  result  is  to  give  to 
the  tenant  for  life,  who  is  sub  modo  an  owner,  the  amplest 
power  both  to  convey  and  receive  the  consideration ;  that  he 
is  made  in  fact  a  trustee,  with  wide  discretionary  powders,  for 
all  parties  interested  in  the  land.  I  do  not  see  how,  with- 
out assuming  to  legislate,  we  can  hold  otherwise.  Whether 
the  tenant  for  life  in  this  particular  case  was  solvent 
or  whether  she  did  in  fact  account  to  those  in  remainder 
does  not  appear.  A  question  was  put  to  Robert  Young,  but 
as  he  acquired  the  interest  in  remainder  long  subsequently 
to  the  payment  of  the  purchase  money,  the  question  was 
objected  to. 

I  think  the  language  of  the  Act  clear,  and  I  do  not  feel 
at  liberty  to  construe  it  according  to  my  notions  of  what 
ought  to  have  been  enacted.  But  I  may  add  that  in  my 
view  it  is  a  wise  and  beneficial  enactment,  although  I 
think  an  amendment  on  the  lines  of  the  Admiralty  Act 
would  be  an  improvement. 

For  these  reasons  I  think  the  appeal  should  be  allowed 
and  judgment  entered  for  defendants. 

Appeal  dismissed  with  costs, 
Burton,  J.  A.,  dissenting. 
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Mingeaud  v.  Packer  et  al. 

Insurance— Life  insurance — Benefit  society  — Appointment — Revocation — 
Trust— R.  S.  0.  ch.  136— R.  S.  0.  ch.  112. 

Statement.        This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  Queen's  Bench  Division,  reported  21  O.  R.  267. 

The  plaintiff  was  the  second  wife  of  a  person  whose  life 
was  insured  in  a  benefit  society,  incorporated  under  K  S.  0. 
(1877)  ch.  167,  as  amended  by  41  Vic.  ch.  8,  sec.  18  (0.), 
now  R.  S.  O.  (1887)  ch.  172.  On  the  28th  of  January, 
1888,  he  being  then  a  widower,  this  person  obtained  a 
benefit  certificate  from  the  society,  by  which  the  insurance 
was  made  payable  to  his  children.  After  this  he  married 
the  plaintiff,  and  on  the  1st  of  June,  1889,  a  new  certificate 
was  at  his  request  issued,  by  which  the  insurance  was 
made  payable  to  the  plaintiff,  and  he  died  shortly  after- 
wards. 

The  appeal  was  argued  before  Hagarty,  C.  J.  O., 
Burton,  Osler,  and  Maclennan,  J  J.  A.,  on  the  9th  and 
10th  of  March,  1892. 

N.  F.  Patterson,  Q.  C,  for  the  appellant. 

0.  J.  Holman,  and  D.  B.  Simpson,  for  the  respondents. 

Judgment.        May  10th,  1892.    The  Court  was  equally  divided  and 
/     the  appeal  was  dismissed  with  costs. 

Per  Hagarty,  C.  J.  O.,  and  Burton,  J.  A.,  affirming  the 
judgment  of  the  Queen's  Bench  Division :  The  effect  of  51 
Vic.  ch.  22  (0.)  was  to  make  the  first  certificate  subject  to 
the  provisions  of  R.  S.  0.  ch.  136,  sees.  5  and  6,  and  it  was 
thus  a  trust  in  favour  of  the  children,  and  was  not  revoked 
by  the  second  certificate. 

Per  Osler  and  Maclennan,  JJ.  A.,  adopting  the  view 
of  Street,  J.,  in  preference  to  that  of  the  Divisional 
Court :  The  rules  of  the  society,  giving  a  power  of  revoca- 
tion, formed  a  valid  part  of  the  contract  of  insurance 
under  R.  S.  0.  ch.  172,  sec.  11,  and  this  power  of  revoca- 
tion was  not  taken  away  or  restricted  by  R.  S.  0.  ch.  136, 
sees.  5  and  6. 
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Hayes  v.  Elmsley. 

Vendor  and  purchaser — Specific  performance — Interest — Rescission. 

This  was  an  appeal  by  the  plaintiff  and  a  cross-appeal  Statement, 
by  the  defendant  from  the  judgment  of  the  Chancery 
Division,  reported  21  O.  R.  5 6 2,  and  was  argued  before 
Hagarty,  C.  J.  O.,  Burton,  Osler,  and  Maclennan,  JJ.  A., 
on  the  23rd  of  March,  1892. 

J.  -4.  Donovan,  for  the  plaintiff. 

W.  Cossets,  Q.  C,  and  D.  T.  Symons,  for  the  defendant. 

May  10th,  1892.    The  appeal  was  dismissed  with  costs,  Judgment, 
the  Court  agreeing  with  the  reasons  for  judgment  in  the 
Court  below. 

The  cross-appeal,  which  was  brought  against  that  part 
of  the  judgment  refusing  to  allow  interest  from  the  19th 
of  February,  1890,  to  the  10th  of  March,  1891,  during 
which  time  the  judgment  for  rescission  was  in  force,  was 
also  dismissed  with  costs,  the  Court  being  equally  divided 
as  to  it. 
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Hall  v.  Hall  et  al. 

Donatio  mortis  causa — Delivery  of  keys  of  box  and  of  rooms. 

Statement.  This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  Chancery  Division,  reported  20  0.  R.  684,  reversing 
the  judgment  of  Rose,  J.,  at  the  trial  in  her  favour, 
reported  20  0.  R.  168,  and  was  argued  before  Hagarty, 
C,  J.  0.,  Burton,  Osler,  and  Maclennan,  J  J.  A.,  on  the 
18th  and  21st  of  March,  1892. 

8.  H.  Blake,  Q.  C,  for  the  appellant. 
Bicknell,  and  Gauld,  for  the  respondents. 

Judgment.  May  10th,  1892.  The  Court  dismissed  the  appeal  for 
substantially  the  reasons  given  in  the  judgments  below,  the 
costs  of  all  parties  to  be  paid  out  of  the  estate. 

The  following  cases,  in  addition  to  those  cited  below, 
were  referred  to :  In  re  Mustapha,  Mustapha  v.  Wedlake, 
8  Times  L.  R.  160 ;  Wildish  v.  Fowler,  8  Times  L.  R.  457. 


ERRATUM. 

In  Township  of  Sombra  v.  Township  of  Moore,  19  A.  R.  144,  Shepley, 
Q.C.,  appeared  for  the  appellants,  not  for  the  respondents,  and 
Aylesworth,  Q.C.,  appeared  for  the  respondents,  not  for  the  ap- 
pellants. 
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Vineberg  v.  The  Guardian  Fire  and  Life 
Assurance  Company. 

Arbitration  and  award — Interest  of  arbitrator — Valuation — Insurance — 
Fire  insurance — B.  S.  0.  ch.  167,  sec.  114  [16j. 

Proceedings  under  R.  S.  0.  ch.  167,  sec.  114  (16),  for  the  ascertainment 
of  the  amount  of  a  loss  under  a  fire  policy  are  proceedings  in  the  nature 
of  an  arbitration  and  not  of  a  valuation  merely. 

Arbitrators  must  be  indifferent,  and  an  award  made  by  arbitrators,  one 
of  whom  was  at  the  time  of  arbitration  sub-agent  for  an  agent  of  the 
defendants  in  obtaining  insurance  risks,  though  he  had  acted  as  such 
to  only  a  very  small  extent,  was,  affirming  the  judgment  of  Rose,  J., 
at  the  trial,  and  of  Ferguson",  J.,  in  the  Divisional  Court,  held  void. 

Bace  v.  Anderson,  14  A.  R.  213,  followed. 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement, 
ment  of  the  Chancery  Division,  affirming,  by  a  division  of 
opinion,  the  judgment  of  Rose,  J.,  at  the  trial. 

The  defendants  were  an  insurance  company  and  on  the 
18th  of  October,  1890,  the  plaintiff  effected  with  them  an 
insurance  against  loss  by  fire  to  the  amount  of  $2,000  on 
his  stock-in-trade  in  the  town  of  Cornwall. 

A  fire  took  place  on  the  17th  of  December,  1890,  by 
which  goods  of  the  plaintiff  were  destroyed,  and  an  agree- 
ment was  entered  into  between  the  plaintiff  and  the 
defendants  under,  as  was  alleged,  the  sixteenth  statutory 
condition,  for  the  ascertainment  of  the  amount  of  the  loss. 
The  defendants  named  as  their  arbitrator  one  A.  E.  Evans. 
The  amount  of  the  loss  was  fixed  by  Evans  and  one  Hackett, 
appointed  by  the  plaintiff,  at  the  sum  of  $90165.  Con- 
current insurance  had  been  effected  by  the  plaintiff  to  the 
amount  of  $2,000  in  another  company,  and  the  defendants 
tendered  one-half  of  the  amount  of  the  award  to  the  plaintiff, 
but  he  refused  to  abide  by  the  terms  of  the  award 
having  ascertained  that  Evans,  at  the  time  of  the  appraise- 
ment, was  a  sub-agent  or  canvasser  for  risks  on  behalf  of 
the  defendants'  district  agent,  and  he  brought  this  action 
to  recover  the  full  amount  of  the  loss. 

The  action  was  tried  before  Rose,  J.,  at  the  Cornwall 
Spring  Sittings  of  1891,  and  he  held  that  the  award  was 
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Statement,  not  binding  on  the  plaintiff  and  directed  a  reference  for 
inquiry  and  report  as  to  the  amount  of  the  loss. 

Against  this  judgment  the  defendants  appealed  to  the 
Chancery  Division  and  their  appeal  was  dismissed,  the 
Judges  composing  the  Court  (Ferguson,  and  Meredith, 
J  J.)  being  divided  in  opinion. 

The  defendants  then  appealed  to  this  Court  and  the 
appeal  was  argued  before  Hagarty,  C.  J.  O.,  Burton, 
Osler,  and  Maclennan,  JJ.A.,  on  the  21st  of  March,  1892. 

8.  H.  Blake,  Q.  C,  for  the  appellants.  There  was  no  right 
to  bring  this  action.  The  plaintiff  should  have  moved 
to  set  the  award  aside.  This  was  simply  an  appraise- 
ment and  not  an  arbitration,  and  therefore  Evans  could  not 
be  disqualified.  To  work  a  disqualification  of  even  an 
arbitrator  a  substantial  appreciable  interest  such  as  would 
certainly  exert  an  influence  on  the  mind  of  the  person  ob- 
jected to  must  be  shown:  Drew  v.  Drew,  2  MacQ.  1  ; 
In  re  Elliott,  12  Jur.  445  ;  In  re  Bawdy,  15  Q.  B.  D.  426. 
There  is  a  marked  distinction  between  the  case  of  an  arbi- 
tration and  that  of  a  mere  appraisement :  In  re  Cams- 
Wilson  and  Greene,  18  Q.  B.  D.  7  ;  Trowsdale  v.  Jopp, 
4  Court  of  Ses's.  Cas.,  3rd  series,  31.  Appraisers  simply 
act  on  their  own  knowledge ;  using  their  knowledge  and 
eye-sight  and  coming  to  the  best  conclusion  they  can  :  In 
re  Hammond  and  Waterton,  62  L.  T.  N.  S.  808.  This  is 
not  like  Kimberly  v.  Dick,  L.  R.  13  Eq.  1,  where  there 
was  a  direct  incentive  on  the  part  of  the  arbitrator  to  keep 
down  the  amount  of  the  award.  The  ascertainment  of 
the  amount  of  the  loss  wTas  a  condition  precedent  to  the 
right  to  sue:  Hughes  v.  London  Assurance  Co.,  4  0.  R. 
293  ;  Roper  v.  Lendon,  1  E.  &  E.  825  ;  Viney  v.  Bignold, 
20  Q.  B.  D.  172.  The  plaintiff  knew  all  along  of  Evan*' 
position  and  cannot  now  object:  In  re  Clout  and  The 
Metropolitan  and  District  R  W.  Co's.,  46  L.  T.  N.  S.  141. 

Moss,  Q.  C,  for  the  respondent.  There  is  no  real  dis- 
tinction, at  all  events  as  to  the  doctrine  of  impartiality, 
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between  an  arbitration  and  an  appraisement.  At  any  rate  Argument, 
if  there  is  it  is  clear  that  this  was  an  arbitration  under  the 
16th  condition  and  it  has  been  so  treated  up  to  this  time. 
Clearly  Evans  is  interested  to  such  an  extent  as  to  dis- 
qualify him :  Mclnnes  v.  Western  Assurance  Co.,  5  P.  R. 
242;  30  U.  C.  R.  580  ;  Race  v.  Anderson,  14  A.  R.  213  ; 
Gonmee  v.  Canadian  Pacific  R.  W.  Co.,  16  0.  R.  639.  In 
fact,  too,  the  arbitrators  did  not  act  impartially  or  treat 
the  plaintiff  fairly.  The  cases  cited  for  the  purpose  of 
shewing  that  there  is  a  difference  between  an  arbitration 
and  an  appraisement,  seem  to  turn  on  the  fact  that  in  the 
latter  there  is  a  pre-existing  agreement  to  abide  by  the 
decision  of  a  named  person.  But  if  there  is  a  contract 
first  and  then  a  disagreement  and  the  question  in  dispute 
is  left  to  certain  persons  to  settle,  that  is  an  arbitration. 

There  was  ciearly  a  right  to  bring  this  action :  Parsons 
v.  Citizens'  Insurance  Co.,  43  U.  C.  R.  261. 

S.  H.  Blake,  Q.  C.,  in  reply. 

May  10th,  1892.    The  judgment  of  the  Court  was 
delivered  by 

HAGARTY,  C.  J.  0.  : — 

I  think  it  is  too  late  to  question  that  the  award  may  be 
impeached  on  the  grounds  here  taken  without  insisting 
that  it  should  have  been  questioned  on  motion  to  set  aside. 
The  learned  Judge  says  in  reference  to  this :  "  I  am 
not  concerned  with  the  objection,  because,  as  I  under- 
stood, Mr.  Leitch  upon  my  suggesting  to  him  the  course 
I  would  pursue,  if  the  objection  was  persisted  in,  went  on 
with  the  argument  without  further  objection."  The  learned 
Judge  had  before  him  also  the  point  as  to  not  taking  any 
evidence,  and  in  effect  preventing  the  plaintiff  or  his  wife 
from  being  present. 

Mr.  Justice  Ferguson  considered  that  the  formal  objec- 
tion was  fairly  met  by  what  has  just  been  stated,  that  the 
time  for  moving  had  not  then  expired,  and  the  Judge  had 
offered  to  hear  such  a  motion. 
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Judgment.      Mr.  Justice  Ferguson,  also  considered  that  Parsons  v. 
Hagarty,  Citizens'  Insurance  Co.,  43  U.  C.  R.  261,  was  a  precedent 
C.J.O.      for       course  taken  by  the  trial  Judge.    There  also  evi- 
dence was  taken  on  arbitration  or  appraisement. 

The  defendants  insist  that  the  valuation  or  appraise- 
ment was  made  in  pursuance  of  the  16th  statutory  condi- 
tion, and  that  by  agreement  made  after  the  loss  the  matters 
in  difference  as  to  the  value  were  referred  to  Hackett  and 
Evans,  appraisers  and  arbitrators,  chosen  between  the 
parties. 

I  am  unable  to  view  the  proceedings  therein  and  the 
decision  as  to  value  in  any  other  light  than  that  of  an 
arbitration  and  award.  It  is  so  treated  in  the  statute., 
and  in  its  nature,  and  in  the  effect  claimed  for  it  by  the 
defendants,  it  must  be  considered  as  a  judicial  act. 

Mr.  Justice  Gwynne  so  considered  it  in  Mclnnes  v. 
Western  Assurance  Co.,  5  P.  R.  242.  See  also  Parsons  v.. 
Citizens  Insurance  Co.,  43  U.  C.  R.  261,  at  p.  270. 

Mr.  Blake  cited  several  cases  in  support  of  his  argument 
that  this  was  a  mere  appraisement  or  valuation,  and  not 
an  award  so  called. 

I  think  the  distinction  is  very  clearly  pointed  out  by 
Lord  Esher  in  In  re  Carus-Wilson  and  Greene,  18  Q.  B.  D. 
7  (1886).  On  a  sale  of  land  it  was  a  condition  that  the 
vendor  should  pay  for  lumber  at  a  valuation,  each  party  to- 
appoint  a  valuator,  they,  if  differing,  to  appoint  an  umpire. 
The  vendor  being  dissatisfied  moved  to  set  the  finding 
aside,  but  this  wTas  refused,  the  court  holding  it  to  be  a 
mere  valuation  and  not  an  award. 

Lord  Esher  says :  "  I  think  that  this  case  was  clearly 
not  one  of  arbitration,  and  that  it  falls  within  the  class  of 
cases  where  a  person  is  appointed  to  determine  a  certain 
matter,  such  as  the  price  of  goods,  not  for  the  purpose  of 
settling  a  dispute  which  has  arisen,  but  of  preventing 
any  dispute." 

Lindley,  L.  J.,  takes  the  same  view:  "  In  the  ordinary 
cases  of  arbitration  there  is  a  dispute  which  is  referred. 
The  object  of  the  valuation,  on  the  other  hand,  is  to  pre- 
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vent  disputes.    There  is  nothing  in  the  nature  of  a  dispute  Judgment. 

when  the  valuer  is  appointed."  Hagarty, 

C  J  O 

In  the  preceding  year  the  same  views  were  substan- 
tially expressed  in  In  re  Daivdy,  15  Q.  B.  D.  426. 

Here  it  is  expressly  declared  that  differences  had  arisen 
between  the  plaintiff  and  the  company  as  to  the  value  of  the 
property  saved  and  the  amount  of  the  loss,  and  that  the 
agreement  to  refer  was  under  the  16th  statutory  condition. 
This  condition  expressly  speaks  of  an  arbitration,  if  dif- 
ferences arise  as  to  value,  and  directs  the  reference  to  be 
governed  by  the  rules  applicable  to  references  in  actions. 

On  the  o-eneral  merits  I  do  not  see  that  we  ought  to  in- 
terfere  with  the  decision  of  my  brother  Rose,  and  that  of 
my  brother  Ferguson. 

Rose,  J.,  had  before  him  his  own  extensive  review  of  the 
general  principles  on  which  the  courts  have  acted  from  an 
early  day,  as  to  the  alleged  "  non-indifference  "  of  one  or 
more  arbitrators.  See  Gonmee  v.  Canadian  Pacific  R.  W. 
Co.,  16  0.  R.  639. 

For  over  a  century  down  to  the  last  English  case  cited, 
In  re  Clout  and  The  Metropolitan  and  District  R.  W.  Cos., 
46  L.  T.  N.  S.  141,  the  same  general  principle  runs  with 
uniform  direction.  It  is  not  enough  merely  to  be  satisfied 
that  it  is  or  may  be  a  just  decision ;  but,  as  Sir  Wm.  Erie 
said  :  "  It  is  of  the  essence  of  these  transactions  that  the 
parties  should  be  satisfied  that  they  come  before  an  impar- 
tial tribunal and  Lord  Eldon  acted  upon  the  same  view. 
In  this  Court  we  had  to  consider  and  act  upon  it  in  Race 
v.  Anderson,  14  A.  R.  213.  We  said  there  :  "  In  this  par- 
ticular case  it  may  be  somewhat  of  a  hardship,  but  the 
Jeading  principles  that  govern  references  to  arbitration 
must  be  preserved  inviolate." 

I  need  not  particularize  the  exact  position  of  the  referee, 
Evans,  as  to  the  defendants.  His  position  is  fully  explained 
in  the  judgment  below,  as  affecting  his  disqualification.  It 
is  sufficient  for  me  to  say  that  I  think  he  was  not  the  proper 
person  to  have  been  selected  as  a  referee,  owing  to  his  rela- 
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tions  with  this  company.  Certainly  those  relations  would 
naturally  suggest — perhaps  unjustly — a  presumption  of 
"  non-indifference." 

The  evidence  as  to  the  conduct  of  the  arbitration  does 
not  impress  us  very  favourably  as  to  its  impartiality. 

I  think  the  appeal  must  be  dismissed. 

Appeal  dismissed  with  costs. 


Wright  v.  Collier. 

Evidence — Experts — New  trial — Practice — Con.  Rule  207. 

An  action  for  damages  caused  by  collision  between  two  vessels  was  tried 
without  a  jury,  and  after  the  evidence  had  been  taken  the  trial 
Judge,  with  the  consent  of  both  parties,  consulted  two  master 
mariners,  and  adopted  as  his  own  their  opinion,  based  on  a  considera- 
tion of  conflicting  testimony,  as  to  the  responsibility  for  the  collision  : — 
Held,  that  this  was  a  delegation  of  the  judicial  functions  and  a  new  trial 
was  ordered. 

The  scope  of  Con.  Rule  207,  as  to  calling  in  the  assistance  of  experts, 
considered. 

Statement.     This  was  an  appeal  by  the  defendants  from  the  judgment 
of  the  Chancery  Division. 

The  action  was  brought  to  recover  damages  caused  by  a 
collision  between  a  steamer  owned  by  the  defendants  called 
the  "  Reindeer,"  and  a  schooner  owned  by  the  plaintiff,  called 
the  "  Two  Brothers,"  and  was  tried  before  Rose,  J.,  at  the 
Picton  Spring  Assizes  of  1891,  when  a  great  mass  of  evidence 
was  taken  as  to  the  collision  and  as  to  matters  of  seaman- 
ship and  navigation,  throwing  light  on  the  question  of  the 
responsibility  for  the  collision.  After  the  evidence  had  all 
been  taken  and  the  case  had  been  argued,  judgment  was 
reserved;  and  subsequently  the  learned  Judge  communi- 
cated with  the  solicitors  for  the  parties  and  requested  them 
to  name  some  experienced  mariners  who  might  confer 
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with  him  and  advise  him.  The  parties  agreed  upon  two  Statement, 
mariners,  who  attended  before  the  Judge,  when,  as  he  stated 
in  his  judgment,  he  read  to  them  portions  of  the  evidence, 
and  gave  to  them  an  outline  of  the  arguments  of  counsel, 
and  they  stated  that  in  their  opinion  the  steamer  was  in 
fault.  The  learned  Judge  further  stated  :  "I  adopted  the 
views  of  the  experts.  They  did  not  conflict  with  any 
views  I  had  formed  at  the  trial,  and  I  have  not  sufficient 
knowledge  of  the  subject  to  enable  me  to  form  any  satis- 
factory independent  opinion."  Judgment  was  accordingly 
given  in  favour  of  the  plaintiff  for  the  amount  of  the 
damages  proved. 

Against  this  judgment  the  defendants  moved  in  the 
Chancery  Divisional  Court,  but  their  motion  was  dismissed. 
They  then  appealed  to  this  Court,  and  their  appeal  was 
argued  before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and 
Maclennan,  JJ.  A.,  on  the  24th  and  25th  of  March,  1892. 

C.  J.  Holman,  for  the  appellants.  The  appellants  were 
entitled  to  the  independent  judgment  of  the  trial  Judge, 
which  they  have  not  had.  The  learned  Judge  adopted 
the  opinion  arrived  at  by  the  master  mariners  after  these 
mariners  had  considered  the  conflicting  evidence,  and  such 
a  course  is  not  warranted  by  the  statute  or  practice.  It  is 
true  that  under  section  101,  sub-section  2,  of  the  Judicature 
Act,  the  Court  may  call  in  the  aid  of  assessors,  but  these 
assessors  should  sit  with  the  Judge  and  hear  the  evidence, 
and  they  should  not  take  any  part  in  the  adjudication  of 
the  case.  Their  function  is  not  to  decide  questions  of  fact 
but  to  advise  the  Court  upon  nautical  matters.  The 
decision  of  the  case  rests  entirely  with  the  Judge:  The 
Friends,  4  Moo.  P.  C.  314 ;  The  Aid,  6  P.  D.  84  ;  The 
Beryl,  9  P.  D.  137.  Under  Con.  Rule  207  the  Court  may 
obtain  the  assistance  of  experts,  but  this  merely  means 
that  the  Court  may  call  in  experts  to  make  experiments 
or  to  explain  scientific  terms,  etc.,  and  the  Rule  expressly 
provides  that  these  experts  are  to  make  a  report  to  the 
Court  and  then  the  Court  itself  is  to  act.    Here,  however, 
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Argument,  these  master  mariners  did  not  sit  with  the  Judge  at  the 
trial ;  they  did  not  read  the  evidence  nor  hear  it  read  ;  nor 
did  they  hear  the  arguments  ;  and  there  has  been  a  mis- 
trial. They  did  not  merely  advise  but  weighed  the  evi- 
dence :  Baltic  Co.  v.  Simpson,  24  W.  R.  390 ;  Ford  v.  Tynte, 
2  DeG.  J.  &  S.  127  ;  Hill  v.  King,  9  Jur.  N.  S.  527 ;  Broder 
v.  Saillard,  2  Ch.  D.  692;  Stokes  v.  City  Officers  Co.,  13 
W.  R.  537.  No  negligence  on  the  part  of  the  steamer  was 
in  fact  shewn,  and  the  appellants  should  therefore  succeed 
on  the  merits. 

Alcorn,  Q.  C,  for  the  respondent.  The  experts  were 
appointed  by  the  parties  themselves,  and  the  consultation 
with  them  was  had  by  the  consent  of  both  parties.  They 
merely  acted  as  advisers  of  the  Judge  on  the  nautical 
questions  arising,  and  in  deciding  the  case  as  he  did  the 
learned  Judge  was  entirely  within  the  rules  and  practice : 
Enderwich  v.  Allden,  88  Law  Times  Jour.  12;  Badische 
Anilin  und  Soda  Fabrik  v.  Levinstein,  24  Ch.  D.  156 ; 
Mellin  v.  Monico,  3  C.  P.  D.  142.  There  was  actual  negli- 
gence on  the  part  of  the  steamer,  and  the  judgment  should 
not  be  disturbed. 

C.  J.  Holman,  in  reply. 

May  10th,  1892.  The  judgment* of  the  Court  was 
delivered  by 

Hagarty,  C.  J.  0. : — 

As  I  understand  from  the  full  report  of  my  learned 
brother  Rose,  he  tried  the  case  without  a  jury,  arid  it 
presented  the  usual  features  of  a  collision  case,  each  vessel 
claiming  to  have  acted  rightly,  and  that  the  other  was  in 
fault,  with  much  contradiction  as  to.  their  relative  courses 
and  conduct  at  the  moment  of  collision — whether  the 
schooner  rightly  or  properly  threw  herself  into  stays 
instead  of  holding  her  course,  etc.  . 

The  learned  Judge,  after  stating  the  contending  views 
of  the  parties,  says  :  "  I  have  given  as  accurately  as  I  have 
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apprehended,  the  contentions  of  the  parties.  I  felt  at  Judgment, 
the  trial  much  difficulty  in  thoroughly  understanding  the  Hagarty, 
position  ;  and  realizing  that  it  would  hardly  be  fair  to  the  C.J.O. 
parties  for  me  to  undertake  the  decision  of  the  case  with- 
out the  assistance  of  experienced  mariners,  I  accordingly 
requested  the  parties  to  name  two  who  might  confer  with 
me  and  consider  the  evidence  and  arguments  put  forward 
by  counsel.  My  suggestion  was  acted  upon  by  counsel  by 
the  appointment  of  Captain  Sylvester,  who  was  selected 
as  having  considerable  experience  as  captain  of  a  sailing 
vessel,  and  Captain  McGiffin,  who  was  experienced  both  as 
master  of  a  steamship  and  of  a  sailing  vessel.  These 
gentlemen  met  me  in  my  Chambers  and  to  them  T  read  as 
much  of  my  notes  as  I  thought  of  value,  and  placed  before 
them  the  diagrams  furnished  me  by  counsel  for  each  of 
the  parties,  with  their  remarks,  forming  arguments  upon 
their  suggested  theories  of  fact,  and  indicated,  as  well  as  I 
was  able,  the  various  contentions  of  the  parties,  having 
reference  to  the  plans  put  in  at  the  trial,  the  relative  speed 
of  the  vessels,  the  depth  of  the  water,  the  draught  of  the 
Two  Brothers,"  the  depth  of  her  centreboard,  the  char- 
acter of  the  vessels  as  to  size  and  otherwise,  the  probable 
distance  from  shore,  etc.  We  discussed  at  very  consider- 
able length  the  theory  propounded  by  the  plaintiff  and 
very  fully  entered  upon  the  diagram  put  in  at  the  trial, 
and  the  theory  propounded  by  the  defendants  and  shown 
upon  the  diagram  furnished  by  their  counsel  after  the  trial, 
when  both  of  the  mariners  came  to  the  decided  opinion, 
apparently  without  doubt,  that  the  master  of  the  "  Rein- 
deer "  was  in  fault  for  the  following  reasons  : — 

(1)  That  the  "  Two  Brothers  "  was  in  any  view  of  the 
case  as  near  shore  as  it  was  prudent  for  her  to  be,  and 
that  her  master  could  not  reasonably  have  been  required  to 
run  so  close  to  the  shore  as  to  cause  the  centreboard  of  the 
vessel  to  touch  the  bottom,  as  her  power  to  go  about  would 
be  thus  very  much  lessened  and  interfered  with  ;  that  the 
master  of  the  "  Two  Brothers  "  was  the  one  entitled  to 
determine  whether  or  not  he  should  then  go  into  stays ; 
39 — VOL.  XIX.  A.R. 
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judgment,  that  the  master  of  the  "  Reindeer  "  should  have  anticipated 
Hagarty  ^na^  ^  would  become  necessary  for  the  "  Two  Brothers  99 
C. J.O.  to  go  about ;  and  it  was  not  reasonable  for  him  to  suppose 
that  she  could  keep  on  her  course,  and  that  having  plenty 
of  room  to  the  south  he  should  not  have  crowded  the- 
"  Two  Brothers  "  so  closely.  They  were  also  of  the  opinion 
that  at  the  time  the  sails  of  the  "  Two  Brothers  "  were  ob- 
served to  be  flapping,  her  headway  was  largely  gone,  and 
that  if  the  master  of  the  "  Reindeer  "  had  then  deemed  it 
to  be  his  best  course  to  put  her  helm  hard  a  port  he  should 
at  the  same  time  have  reversed,  and  if  he  had,  that  such 
action  would  have  checked  the  speed  of  the  "  Reindeer," 
and  at  the  same  time  carried  her  bow  further  to  the  star- 
board, and  in  their  judgment  such  action  would  have  caused 
the  "  Reindeer  "  to  clear  the  "  Two  Brothers,"  and  that  if 
it  did  not  clear  the  "  Two  Brothers,"  and  that  if  the  col- 
lision could  not  then  have  been  avoided,  which  they  did 
not  think,  the  "  Reindeer  "  would  have  had  so  little  way 
on  that  the  collision  would  have  resulted  in  but  little,  if 
any  injury.  The  mariners  were  also  of  the  opinion  that 
the  "Reindeer  "  might  well  have  put  her  helm  to  starboard, 
and  that  having  regard  to  the  position  in  which  the  "  Two 
Brothers "  then  was,  the  collision  would  probably  have 
been  avoided.  On  the  whole,  they  were  of  the  opinion 
that  the  master  of  the  "  Reindeer  "  was  in  fault,  and  that 
they  could  not  see  upon  the  evidence  that  the  master  of 
the  "  Two  Brothers  "  was  in  fault.  From  the  first  of  our 
interview  to  the  last,  after  learning  the  facts,  I  do  not 
think  that  either  of  the  mariners  wavered  in  his  opinion  as 
to  which  vessel  was  in  fault.  I  may  not  have  accurately 
stated  the  reasons ;  I  have  stated  them  as  I  apprehended 
them,  but  I  feel  no  doubt  at  all  that  I  am  not  incorrectly 
stating  the  results,  when  I  say  that  without  doubt  both  the 
experts  felt  that  the  master  of  the  steamer  was  guilty  of 
negligence.  I  adopt  the  views  of  the  experts.  They  do 
not  conflict  with  any  view  I  had  formed  at  the  trial;  and  I 
have  not  sufficient  knowledge  of  the  subject  to  enable  me 
to  form  any  satisfactory  independent  opinion." 
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It  was  then  very  clear  that  the  facts  of  the  case  were  Judgment, 
left  to  these  assessors  or  advisers.    They  were  not  merely  Hagarty, 
referred  to  as  experts,  to  give  their  opinion  on  an  admit-  C.J.O. 
ted  state  of  facts  as  to  the  proper  course  to  be  pursued 
in  given  problems  of  navigation. 

They  gave  credence  to  the  case  presented  by  the  plain- 
tiffs witnesses  in  opposition  to  the  defendants'  witnesses. 

This  our  learned  brother  could  of  course  have  done 
himself. 

He  says  he  adopted  the  views  which  did  not  conflict 
with  his  own,  but  that  he  could  not  form  any  satisfactory 
opinion. 

We  can  fully  appreciate  the  learned  Judge's  earnest 
desire  to  get  the  best  assistance  of  experienced  advisers  to 
assist  his  judgment.  But  we  fear  that  the  defeated  party 
may  be  heard  to  object  to  this  mode  of  trial.  He  may 
have  consented  to  the  learned  Judge's  consulting  with 
certain  named  master  mariners  as  experts  on  questions 
concerning  the  navigation  of  the  vessels,  and  that  without 
the  presence  of  his  counsel. 

But  has  he  consented  to  such  advisers  deciding  on  the 
weight  and  credibility  of  the  conflicting  testimony  of 
witnesses  whom  they  have  not  seen  or  heard  ? 

I  think  that  is  the  difficulty  in  this  case,  and  I  hardly 
see  the  answer  to  it. 

In  the  case  of  The  Beryl,  9  P.  D.  137  (1884),  in  appeal 
from  the  admiralty  decision  in  a  collision  case,  Lord 
Esher  says  :  "  In  the  Court  of  Admiralty  an  application  of 
the  rules  is  to  be  made  by  a  mixed  tribunal.  The 
tribunal  which  has  to  try  the  case  is  the  judge  himself, 
and  the  judgment  is  his  and  his  alone.  The  assessors  who 
assist  the  judge  take  no  part  in  the  judgment  whatever  ; 
they  are  not  responsible  for  it,  and  have  nothing  to  do 
with  it.  They  are  there  for  the  purpose  of  assisting  the 
judge  by  answering  any  question,  as  to  the  facts  which 
arise,  of  nautical  skill.  They  have  nothing  to  do  with  the 
credibility  of  witnesses,  unless  that  credibility  depends 
upon  a  knowledge  of  nautical  affairs  generally.  They 
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Judgment,    have  nothing  to  do  with  whether  the  evidence  proves  that 
Hagarty,   vessels  were  at  one  distance  or  another  at  any  given 
C.J.O.      tjme>  That  is  not  their  function,"  etc. 

Marsden  on  Collisions,  2nd  ed.,  p.  39,  (1885)  :  "  The  func- 
tion of  the  assessors  in  admiralty  is  not  to  decide  questions 
of  fact  arising  in  the  case,  but  to  advise  the  court  upon 
nautical  matters.  *  *.  In  the  Queen's  Bench 
Division  assessors  are  not  usually,  but  may  be,  called  in." 
See  36  &  37  Vic.  ch.  66,  sec.  56  (Imp.),  and  24  &  25 
Vic.  ch.  10,  sec.  18  (Imp.). 

The  Dominion  Maritime  Court  Act,  R.  S.  C.  ch.  137, 
when  speaking  of  assessors  to  attend  the  Court  and  regu- 
lating the  practice  and  procedure,  adopts  the  English  pro- 
cedure. 

Our  Judicature  Act,  sec.  .101,  sub-sec.  2,  authorizes  the 
High  Court  to  call  in  the  aid  of  assessors  specially  quali- 
fied, and  to  "  try  and  hear  such  cause  or  matter  wholly  or 
partially  with  the  assistance  of  such  assessors,"  following 
the  Imperial  Act  in  its  language. 

Under  Rule  207  the  Court  may  obtain  the  assistance  of 
accountants,  merchants,  engineers,  actuaries,  or  other 
scientific  persons,  in  such  way  as  it  thinks  fit,  the  better  to 
enable  it  to  determine  any  matter  in  evidence  in  any 
cause  or  proceedings,  and  may  act  on  the  certificate  of  such 
persons. 

I  can  find  no  authority  whatever  under  which  the 
judgment  in  this  case  can  be  supported,  unless  on  the 
theory  that  the  parties  bound  themselves  by  consenting  to 
the  course  taken  in  regard  to  the  nautical  gentlemen.  But 
I  can  find  nothing  to  warrant  such  a  conclusion.  The 
opinion  of  these  gentlemen  seems  undoubtedly  based  on 
their  opinions  as  to  the  proper  conclusion  to  be  drawn 
from  the  conflicting  evidence.  We  may  concede  that  their 
opinion  could  (by  consent)  be  taken  as  to  the  proper 
course  in  navigation  to  adopt  on  a  given  and  admitted 
state  of  facts,  but,  unfortunately,  we  cannot  confine  these 
functions  within  such  bounds.     They  have  decided  on  the 
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facts, and  the  learned  Judge  considers  their  conclusion  as  not 
conflicting  with  anv  view  he  formed  at  the  trial. 

I  think  the  judgment  must  be  reversed,  and  a  new  trial 
directed,  but  under  the  very  peculiar  circumstances  I  think 
this  should  be  without  costs  to  either  party,  though  the 
respondent  must  pay  the  costs  of  appeal. 

Appeal  allowed  with  costs. 


Village  of  Brighton  v.  Auston  et  al. 

Damages —  Municipal  corporations —  Bonus —  Repayment —  Consideration. 

The  plaintiffs  agreed  to  give  to  the  defendants  a  bonus  of  $1,000  in 
five  equal  consecutive  annual  instalments  of  $200  each,  in  con- 
sideration of  their  establishing  a  factory  and  working  it  for  ten 
years.  The  defendants  covenanted  to  carry  on  the  factory,  and  to 
employ  therein  continuously  not  less  than  twenty  persons  during  the 
term.  The  agreement  provided  that  the  annual  payments  were  to 
cease  if  the  defendants  ceased  to  carry  on  business  within  five  years, 
but  there  was  nothing  in  the  agreement  as  to  return  of  any  part  of 
the  bonus  in  case  of  cesser  after  that  time.  The  defendants  were  paid 
the  full  amount  of  the  bonus,  carried  on  business  for  six  years,  and 
then  closed  their  factory.  The  plaintiffs  were  unable  to  prove  any 
specific  substantial  damage. 

Held,  that  the  damages  could  not  be  assessed  on  the  principle  of  appor- 
tioning the  bonus  with  reference  to  the  term  and  the  period  for  which 
the  business  had  been  carried  on. 

Held,  also,  that  the  plaintiffs  were  entitled  to  nominal  damages  at  least, 
and,  under  the  circumstances,  the  defendants  having  deliberately  broken 
their  covenant,  to  the  costs  of  the  action. 

Judgment  of  Sir  Thomas  Galt,  C.  J.,  varied,  Maclennan,  J.  A., 

dissenting. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  statement, 
of  Sir  Thomas  Galt,  C.  J. 

The  action  was  brought  by  the  village  of  Brighton  to 
recover  damages  for  the  defendants'  breach  of  contract  to 
carry  on  their  lace  manufacturing  business  for  a  term  of 
ten  years,  and  to  recover  a  proportionate  part  of  a  bonus 
paid  to  the  defendants  by  the  plaintiffs  for  the  term  during 
which  the  said  business  was  not  carried  on. 

For  some  time  prior  to  and  during  the  month  of  April, 


Judgment. 

Hag arty, 
C.J.O. 
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1884,  the  defendants  had  been  carrying  on  business  in  the 
village  of  Colborne  as  manufacturers  of  laces,  and  at  that 
time  being  desirous  of  moving  their  factory,  negotiations 
were  entered  into  between  them  and  the  plaintiffs, 
which  resulted  in  an  agreement  by  which  the  plaintiffs 
agreed  to  give  to  the  defendants,  by  way  of  bonus, 
the  sum  of  $1,000,  payable  in  five  equal  annual 
instalments  of  $200  each  on  the  1st  of  December  in  each 
year  until  fully  paid,  beginning  on  the  1st  of  December, 
1884,  and  also  agreed  to  exempt  certain  lands  of  the 
defendants  in  the  village  of  Brighton  from  taxation  for 
the  term  of  ten  years,  the  company  on  their  part  agreeing 
to  "  establish  and  carry  on  their  lace  manufacturing  in  the 
said  village  of  Brighton  for  the  said  term  of  ten  years, 
and  also  to  well  and  truly  employ  not  less  than  twenty 
persons  in  and  about  the  said  manufactory  continually 
during  the  said  term  of  ten  years."  The  agreement  further 
provided  that  in  the  event  of  the  defendants  "  discontinu- 
ing the  manufacture  of  laces  as  hereinbefore  mentioned, 
or  employing  less  than  twenty  persons  as  aforesaid  at  any 
time  within  the  first  five  years  of  the  said  term  of  ten 
years,  then  from  and  after  the  time  of  such  discontinuance 
or  from  and  after  the  time  that  they  employ  less  than 
twenty  persons  the  payment  of  the  said  money  or  any 
part  thereof  shall  cease  and  the  exemption  from  taxation 
as  aforesaid  shall  come  to  an  end." 

The  agreement  was  ratified  by  by-law  submitted  to  the 
electors,  and  the  defendants  removed  their  factory  to 
Brighton,  and  the  annual  payments  were  made  by  the 
plaintiffs  until  the  whole  $1,000  had  been  received  by  the 
defendants.  The  defendants  continued  to  manufacture 
laces  till  August,  1890,  but  they  then  wholly  discontinued 
the  business  in  Brighton. 

The  action  was  tried  before  Rose,  J.,  at  Cobourg,  on  the 
4th  of  May,  1891,  when  the  matter  was  referred  to  Judge 
Benson  for  enquiry  and  report  under  section  101  of  the 
Judicature  Act. 

The  Referee  found  that  the  defendants  had  complied 
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with  the  terms  of  the  agreement  up  to  August,  1890,  and 
that  in  respect  of  their  failure  to  carry  on  the  factory  for 
the  remaining  four  years  as  agreed,  the  plaintiffs  were 
entitled  to  recover  $426.80  damages,  "  being  the  sum  of 
-$400  in  respect  of  the  last  four  years  of  the  term  of  ten 
years  mentioned  in  the  said  agreement,  and  the  sum  of 
$26.80,  being  interest  at  the  rate  of  six  per  cent,  per 
-annum  on  the  $400  from  the  1st  of  September,  1890." 

The  defendants  appealed  from  the  report,  and  the  appeal 
was  allowed  by  Sir  Thomas  Galt,  0.  J.,  and  the  action 
dismissed  with  costs. 


The  plaintiffs  then  appealed  to  this  Court,  and  the  appeal 
was  argued  before  Hagarty,  C.  J.  O.,  Burton,  Osler,  and 
Maclennan,  JJ.  A.,  on  the  28th  of  March,  1892. 

W.  R.  Riddell,  for  the  appellants.  It  is  admitted  that 
the  defendants  carried  out  their  contract  for  six  years  out  of 
the  ten  for  which  they  contracted  and  that  the  plaintiffs 
-can  prove  no  specific  damages  unless  it  be  considered  that 
they  are  entitled  to  recover  a  proportionate  part  of  the 
l)onus  paid.  It  is  submitted  that  they  are  so  entitled.  A 
bonus  is  not  a  gift  but  a  payment  made  for  a  valuable  con- 
sideration, namely,  the  performance  of  a  certain  contract 
for  a  certain  time :  Scottish  American  Investment  Company 
v.  Elora,  6  A.  R.  628  ;  Kenicott  v.  The  Supervisors,  16  Wall. 
452.  The  consideration  on  the  part  of  the  defendants 
having  partially  failed  the  plaintiffs  are  entitled  to  recover 
a  proportionate  part  of  what  they  paid.  The  same  principle 
applies  as  in  cases  of  premiums  paid  for  partnerships  or 
clerkships:  Freehand  v.  Stansfeld,  1  Jur.  N.  S.  8  ;  Hirst 
v.  Tolson,  2  Mac.  &  G.  134  ;  Astle  v.  Wright,  23  Beav. 
77  ;  Pease  v.  Hewitt,  31  Beav.  22  ;  Atwood  v.  Maude,  L. 
R.  3  Ch.  369  :  Wilson  v.  Johnstone,  L.  R.  16  Eq.  606.  The 
amount  is  a  mere  matter  of  arithmetical  computation,  and 
the  provision  in  the  agreement  for  the  case  of  the  business 
coming  to. an  end  within  the  first  five  years  does  not  pre- 
vent the  application  of  the  principle. 
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Argument.  J.  S.  Fullerton,  Q.C.,  for  the  respondents.  This  is  not 
like  a  case  between  partners  and  the  principles  of  equity 
which  govern  such  a  case  do  not  apply  here.  This  is  an 
agreement  entered  into  under  the  provisions  of  the  Muni- 
cipal Act.  The  village  have  under  that  Act  power  to 
grant  a  bonus  taking  such  security  on  such  terms  as  they 
may  see  fit.  Clearly,  therefore,  the  agreement  entered 
into  at  the  time  must  contain  all  the  terms  and  no  implied 
rights  can  be  added  to  it.  There  is  no  clause  of  repay- 
ment or  apportionment,  although  there  are  special  pro- 
visions in  case  of  cesser.  The  possibility  of  cessation  was 
evidently  before  the  parties  and  they  did  not  choose  to 
provide  for  the  present  contingency  which  they  must  have 
had  in  .view.  The  defendants  are  perhaps  liable  in  dama- 
ges for  their  breach  but  admittedly  no  damages  can  be 
proved  and  the  defendants  are  not  liable  on  any  other 
principle  :  Village  of  Brussels  v.  Ronald,  11  A.  R.  605. 
W.  R.  Riddell,  in  reply. 

May  10th,  1892.    Osler,  J.  A.  :— 

[The  learned  Judge  stated  the  facts  and  continued  :] 
The  learned  Referee  has  stated  his  reasons  with  brevity 
and  clearness.  He  has  allowed  damages  strictly  on  the 
basis  of  a  legal  or  equitable  right  to  the  return  of  a  pro- 
portionate part  of  the  bonus  or  grant  given  by  the  plaintiffs 
to  the  defendants,  applying  as  he  says,  "  the  well  estab- 
lished principle  of  Courts  of  Equity  governing  the  cases  of 
premiums  paid  on  entering  partnerships  and  upon  ap- 
prenticeships." Several  cases  are  referred  to,  among  others 
Freehand  v.  Stansfeld,  1  Jur.  N.S.  8  (1854),  the  case  of  a 
partnership  and  Hirst  v.  Tolson,  2  Mac.  &  G.  134,  an 
apprenticeship  case. 

The  general  rule  is  that  where  a  contract  has  been  in 
part  performed  no  part  of  the  money  paid  under  such  con- 
tract can  be  recovered  back  unless  the  consideration  is 
clearly  severable.  Where  that  is  the  case  the  money  is 
recoverable  not  by  way  of  damages  for  the  breach  of  the 
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contract,  but  simply  as  money  paid  upon  a  consideration  Judgment, 
that  has  failed.  Osler, 

Is  this  a  case  which  comes  within  the  exception,  a  case 
in  which  the  plaintiffs  can  say  that  for  every  year  during 
which  the  defendants  fail  to  cany  on  their  business  they 
are  entitled  to  recover  back  $100  of  the  bonus  they  gave 
them  ? 

The  partnership  cases,  a  very  numerous  class,  in  which 
the  Courts  of  Equity  have  ordered  the  return  of  a  propor- 
tionate part  of  the  premium  upon  a  premature  dissolution, 
are  not,  so  far  as  I  have  been  able  to  see,  of  general  appli- 
cation. They  rest  upon  the  doctrine  of  "  the  course  of  the 
Court  "  in  such  cases,  which  is  thus  stated  by  Wick  ens,  V.  C, 
in  Wilson  v.  Johnstone,  L.  R.  16  Eq.  606  :  "In  general  an 
incoming  partner,  who  buys  with  a  premium  a  partnership 
for  a  term  of  years, and  does  not  get  the  full  benefit  for  which 
he  contracted  because  the  partnership  is  prematurely  dis- 
solved by  this  Court,  is  entitled  to  have  a  portion  of  the  pre- 
mium returned ;  and  the  Court,  I  believe,  has  always  treated 
it  as  a  mere  arithmetical  question,  but  it  might  well  have 
been  treated  in  another  way.  The  dissolution  by  the 
Court  is  a  variation  of  the  contract  which  the  Court  im- 
poses on  the  parties,  and  the  Court,  in  so  imposing  it,  gen- 
erally treats  the  premium  as  if  it  were  an  aggregate  of 
yearly  payments  made  in  advance,  and  returns  to  the  payer 
the  portion  attributable  to  that  part  of  the  term  which  it 
cuts  off  from  that  contracted  for."  And  Kay,  L.  J.,  in  the 
recent  case  of  Yates  v.  Cousins,  60  L.  T.  N.  S.  535,  says 
the  law  applicable  to  a  case  where  a  partner  claimed  a  return 
of  premium  is  well  settled.  If  it  was  inequitable  that  the 
partner  who  had  received  the  premium  should  retain  it, 
the  Court  held  that  the  premium,  or  a  portion  of  it,  should 
be  returned  to  the  partner  who  had  paid  it.  What  was 
equitable  had  also  been  settled  by  authority.  The  death 
of  a  partner  was  considered  to  be  a  contingency  in  the 
contemplation  of  both  parties,  and  the  premium  was  not  in 
such  case  returnable  on  that  ground  :  and  the  same  as  to 
the  bankruptcy  of  a  partner. 

40— VOL.  XIX.  A.R. 
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Judgment.       n0  doubt  the  principle  at  the  bottom  of  the  rule  is  that 
Osler,     there  has  been  a  failure  of  consideration.  "  The  right  arises 
J-A-       out  of  the  contract  of  partnership,  and  from  a  failure  of  the 
relationship  of  the  parties :"  Freeland  v.  Stansfeld,  1  Jur. 
N.  S.  8. 

But  the  rule  has  been  applied  in  an  arbitrary  way, 
according  to  the  Court's  view  of  what  was  equitable  in 
this  class  of  cases.  I  find  no  authority  for  saying  that  it 
has  been  extended  to  ordinary  cases  of  breach  of  contract 
or  that  it  has  in  any  way  modified  the  general  rule  of 
law. 

Then  as  to  the  apprenticeship  cases :  Hirst  v.  Tolson,  2 
Mac.  &  G.  134,  is  relied  on.  That  was  a  case  where  a  clerk 
had  paid  a  premium  with  his  articles  and  his  master  died 
before  their  term  had  expired.  In  an  action  against  the 
personal  representative  of  the  master  he  was  held  to  be 
entitled  to  recover  back  a  proportionate  part  of  the  pre- 
mium. The  Chancellor  said :  "  If  the  question  arose  upon 
a  covenant  the  Court  would  have  no  original  jurisdiction, 
and  the  only  claim  would  be  the  damages  which  the  jury 
might  assess  upon  a  breach  of  that  covenant."  That  is  an 
observation  which  directly  applies  to  this  case  where  there 
is  a  covenant. 

But  the  case  is  pressed  as  laying  down  a  rule  of  general 
application.  It  may  be  sufficient  to  say  that  it  was  very 
fully  considered  in  the  case  of  Whincup  v.  Hughes,  L.  R.  6 
C.  P.  78,  by  a  very  strong  Court  (Bovill,  C.  J.,  and  Willes, 
Montague  Smith,  and  Brett,  JJ.)  The  cases  cited  therein 
were  examined.  It  was  not  followed.  It  was  declared 
not  to  be  a  satisfactory  authority  and  to  be  based  on  a 
misapprehension  of  the  common  law  on  the  subject  of  a 
partial  failure  of  consideration.  Whincup  v.  Hughes  was 
followed  in  the  recent  case  of  Ferns  v.  Garr,  28  Ch.  D. 
409,  in  preference  to  Hirst  v.  Tolson. 

What  is  there  in  the  agreement  in  the  present  case  to 
shew  that  the  consideration  is  severable,  so  that  for  every 
year  during  which  the  plaintiffs  fail  to  carry  on  their 
business  there  is  a  failure  of  the  consideration  to  the  extent 
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of  $100,  or,  if  it  can  be  stated  in  that  way 'evidence  of  Judgment~ 
damage  to  that  amount  ?    I  think  there  is  nothing.  Osler, 

It  would  have  been  easy  to  provide  that  if  the  defen- 
dants ceased  to  carry  on  the  business  after  the  first  five 
years  the  bonus  or  a  proportionate  part  of  it  should  be  re- 
turned. That  was  not  done,  and  the  plaintiffs  were  con- 
tent to  rely  upon  the  covenant,  for  the  breach  of  which 
they  may  recover  such  damages  as  they  can  prove,  not 
necessarily  limited  to  a  proportion  of  the  bonus,  yet  also 
not  measured  arithmetically  by  assuming  that  there  was 
an  intended  proportion  between  the  amount  of  the  bonus 
and  the  length  of  the  term.  One  clause  of  the  agreement 
seems  to  me  conclusive  against  the  contention,  that, 
namely,  which  provides  that  in  the  event  of  the  defen- 
dants discontinuing  the  manufacture  or  employing  less 
than  twenty  persons  at  any  time  within  the  first  five  years 
of  the  term  the  payment  of  the  bonus  should  cease  and  the 
exemption  from  taxation  should  come  to  an  end.  If  the 
3rearly  instalments  had  been  paid  for  four  years,  and  the 
business  then  discontinued,  the  defendants  would  have 
received  $800,  and  if  what  the  parties  contemplated  was 
that  the  bonus  was  to  be  proportioned  in  yearly  payments 
to  the  length  of  the  term,  we  should  expect  to  find  some 
provision  for  the  return  of  the  unearned  portion  of  it. 
But  the  plaintiffs  content  themselves  with  providing  that 
no  further  payment  should  be  made  and  rely  upon  the 
defendants'  covenant  to  protect  themselves  from  loss. 

So  also  the  yearly  payments  are  to  cease  if  the  defen- 
dants fail  to  employ  twenty  hands  during  the  first  five 
years,  and  their  covenant  is  broken  and  damages  recover- 
able for  the  breach  if  they  fail  to  observe  that  stipulation 
at  any  time  during  the  term.  I  do  not  think  the  con- 
sideration is  severable  more  in  one  case  than  in  the 
other,  and  if  the  plaintiffs  were,  as  they  seem  to  have 
satisfied  themselves,  unable  to  give  any  evidence  of  dam- 
age apart  from  the  alleged  legal  right  to  treat  the  considera- 
tion as  severable,  then  I  think  the  judgment  was  sub- 
stantially right.    What  may  be  regarded  as  elements  in 
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Judgment,  assessing  damages  for  breach  of  contract  of  this  kind  was 
Osler,  a  good  deal  discussed  in  City  of  St.  Thomas  v.  Credit  Valley 
J  A-  R.  W.  Co.,  15  0.  R.  673,  and  the  subject  is  also  referred  to 
in  Village  of  Brussels  v.  Ronald,  11  A.  R.  605,  615. 

I  am  not  to  be  understood  as  saying  that  the  plaintiffs 
were  not  entitled  to  recover  substantial  damages  if  they 
could  prove  them  even  beyond  what  the  Referee  allowed. 
I  hold  only  that  the  mere  proof  that  the  defendants  have 
broken  their  covenant  and  finally  ceased  to  carry  on  busi- 
ness does  not  in  point  of  lawT  furnish  the  measure  of  dama- 
ges or  wTarrant  a  Court,  acting  as  a  jury  or  otherwise,  in 
assessing  them  by  applying  a  rule  of  proportion  between  the 
amount  of  the  bonus,  and  the  period  mentioned  in  the  by- 
law, and  that  for  which  the  business  was  actually  carried  on. 

The  order  made  on  the  appeal  from  the  Referee's  report 
is  not  before  us  as  it  ought  to  have  been,  and  we  therefore 
are  not  informed  of  its  exact  terms.  At  the  conclusion  of 
the  judgment  the  learned  Chief  Justice  is  reported  to  have 
said,  as  following  from  the  allowance  of  the  appeal  that  the 
action  must  be  dismissed,  but  this  is  probably  an  error  in 
the  report  or  an  oversight.  The  defendants  have  broken 
their  contract  and  the  action  was  properly  brought  to  re- 
cover such  damages  as  the  plaintiffs  could  prove  that  they 
had  sustained  thereby.  If  no  substantial  damage  can  be 
proved  they  are  at  all  events  entitled  to  judgment  for 
nominal  damages,  and  if  the  order  below  has  been  drawn 
up  it  should  be  varied  in  that  way.  Then  as  to  the  costs  : — 
The  defendants  appear  to  have  deliberately  broken  their 
contract  after  having  taken  the  plaintiffs'  money.  It  is 
their  good  fortune  that  the  latter  have  been  unable  to 
prove  substantial  damage.  They  ought  to  have  no  ad- 
vantage from  that,  and  therefore,  I  think  they  should  pay 
the  costs  of  the  action,  and  that  there  should  be  no  costs  of 
the  appeal. 


Hagarty,  C.  J.  0.,  and  Burton,  J.  A.,  concurred. 
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Maclennan,  J.  A. : — 


Judgment. 


Maclennan, 
J.  A. 


I  am  obliged  respectfully  to  dissent  from  the  judgment 
of  the  majority  of  the  Court,  being  of  opinion  that  the  ap- 
peal should  be  allowed,  and  that  the  judgment  of  the 
learned  Referee  should  be  upheld,  with  the  damages  allowed 
by  him. 

The  agreement  makes  provision  expressly  for  the  case 
of  a  breach  of  the  contract  at  any  time  within  the  first  five 
years.  In  that  case  further  payment  was  to  cease,  and  the 
exemption  from  taxation  was  to  cease. 

The  present  breach,  however,  occurred  after  the  expira- 
tion of  the  five  years,  and  there  is  absolutely  no  provision 
in  the  contract  for  that  case. 

The  learned  Chief  Justice  has  treated  the  case  as  if  the 
action  was  brought  to  recover  back  a  part  of  the  money 
paid  as  upon  a  failure  of  consideration.  No  doubt  the 
judgment  of  the  learned  Referee  could  not  be  supported 
on  that  principle.  Nothing  is  better  settled  than  that 
money  cannot  be  recovered  back  by  reason  merely  of  a 
partial  failure  of  consideration.  That  can  only  be  done 
when  the  failure  is  total,  and  then  it  may  be  done  in  an 
action  for  money  had  and  received,  money  which  the  de- 
fendant can  have  no  legal  ground  for  retaining  and  with- 
holding from  the  plaintiff.  In  Addison  on  Contracts,  8th 
ed.,  p.  1182,  the  law  is  stated  thus : — "  When  a  contract  is 
simply  null  and  void,  and  not  tainted  with  illegality, 
money  paid  by  one  of  the  contracting  parties  to  the  other 
may,  in  general,  be  recovered  back  on  the  ground  of 
failure  of  consideration.  *  *  If  a  thing  does  not  answer 
the  description  of  that  for  which  it  is  sold,  the  buyer  is  not 
bound  to  take  it ;  and  if  he  has  paid  for  it,  he  may  recover 
back  the  money  as  upon  a  failure  of  consideration,"  And 
then  the  author  shews  that  if  the  purchaser  get  the  thing 
he  bargained  for  he  cannot  recover  anything  back,  though 
the  thing  bought  turn  out  to  be  of  no  value,  and  that  if 
there  is  part  performance  nothing  can  be  recovered  back  : 
db.  1184,  5. 
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Judgment  This  case  therefore  cannot  be  treated  as  an  action  for 
Maclennan,  money  had  and  received.  It  is  an  action  of  covenant,  and  the 
sole  question  is  the  measure  of  damages,  and  to  such  a  case 
the  considerations  precluding  recovery  on  partial  failure  of 
consideration  in  my  judgment  do  not  at  all  apply.  In  such 
cases,  that  is  cases  of  covenant,  the  plaintiff  may  recover 
damages  just  exactly  to  the  extent  that  the  consideration 
fails.  To  whatever  degree,  as  I  think,  a  purchaser  does 
not  receive  that  which  according  to  the  covenant  he  was 
to  have,  he  is  entitled  to  compensation  in  damages.  If  the 
failure  has  been  total  he  is  entitled  in  an  action  of  covenant, 
if  the  covenant  covers  the  case,  to  get  back  damages  equal 
to  the  whole  amount  of  his  purchase  money.  If  it  is  a  horse 
or  other  chattel  bought  with  a  warranty,  and  the  horse  is 
useless,  by  reason  of  the  quality  warranted  against,  the 
whole  price  may  be  recovered  in  an  action  on  the  warrant}^ 
but  in  the  form  of  damages,  and  if  the  failure  is  partial , 
if  the  chattel  is  of  some  value,  then  still  damages  are  re- 
coverable, but  proportioned  to  the  loss. 

I  do  not  think  the  cases  of  partnership  or  apprenticeship 
premiums  throw  much  light  on  the  case.  Where  a  partner- 
ship is  prematurely  dissolved  by  a  Court  of  equity  because 
the  parties  cannot  get  on  together,  if  both  partners  are  to 
blame  the  Court  apportions  the  premium  as  an  item  in  the 
partnership  account.  Where  the  receiver  of  the  premium 
is  solely  to  blame  it  is  a  fortiori.  Where  the  payer  of 
the  premium  is  to  blame  he  gets  nothing.  In  case  of  death 
there  is  no  apportionment,  for  the  parties  took  the  risk  of 
that.  It  is  the  same  in  apprenticeship  cases,  which,  how- 
ever, do  not  depend  on  equitable  principles,  but  on  ordinary 
principles  of  contract. 

If  a  master  covenant  to  teach  an  apprentice  for  a  term,, 
in  consideration  of  a  premium,  the  case  is  dealt  with  like 
any  other  contract,  and  if  the  master  die  before  the  end  of 
the  term  the  covenant  thereby  comes  to  an  end.  and  no 
part  of  the  premium  can  be  recovered.  Wkincup  v.  Hughes, 
L.  R.  6  C.  P.  78,  in  the  Exchequer  Chamber,  is  a  very 
instructive  decision  by  distinguished  judges.     In  that 
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case,  which  was  an  apprenticeship  case,  in  which  the  master  Judgment, 
had  died  at  the  end  of  the  first  year  of  a  six  years'  term,  Maolennan, 
there  were  two  counts,  one  for  breach  of  covenant  to  J,A- 
instruct  during  the  term,  and  the  other  for  money  had  and 
received,  and  it  was  held  that  neither  count  could  be 
maintained. 

Here,  however,  there  was  a  most  flagrant  breach  of  con- 
tract. The  defendants  set  up  and  carried  on  their  business 
for  six  years,  until  they  had  received  all  the  money,  and 
then,  when  there  was  nothing  more  to  receive,  they  gave 
it  up. 

If  then,  as  I  think  the  case  cannot,  and  ought  not,  to  be 
embarrassed  by  the  distinction  between  a  total  and  partial 
failure  of  consideration,  being  an  action  of  covenant,  I  am 
unable  to  see  any  good  reason  why  the  plaintiffs'  damage 
may  not  be  measured  by  a  part  of  the  money  paid.  It  is 
surely  clear  that  if  in  this  case  the  agreement  had  been 
that  the  whole  of  the  money  should  be  paid  in  advance 
and  that  in  consideration  of  that  the  defendants  had  cove- 
nanted to  set  up  and  carry  on  their  business  for  ten  years, 
and  if  they  had  received  the  money  but  had  not  set  up 
the  business  at  all,  the  plaintiffs  would  have  been  entitled 
to  recover  damages  to  the  full  amount  of  the  money  paid. 
That  at  least  would  be  the  measure  of  their  loss,  and  if  so, 
there  can  be  no  reason  why,  for  a  partial  failure,  the 
damages  might  not  be  measured  by  a  part  of  the  money. 
Look  at  it  how  you  may,  the  municipality  has  lost  several 
hundred  dollars  by  this  breach  of  contract,  and  I  cannot 
think  the  law  is  so  lame  and  defective  as  to  give  no  com- 
pensation for  the  loss.  The  municipality  has  received 
only  six  tenths  of  the  compensation  they  should  have 
received  for  their  money,  and  I  think  it  is  plain  that  they 
are  damnified  to  the  extent  of  the  difference.  Take  such 
a  case  as  this :  A  merchant  employs  a  night  watchman  to 
-watch  his  store  for  a  month,  and  pays  him  $30  in  advance 
for  the  service.  The  man  watches  for  two  nights,  and  for 
the  remainder  of  the  month  he  goes  home  to  his  bed  and 
neglects  his  duty,    Nothing  happens  to  the  store  and  the 
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Judgment,  merchant  has  suffered  no  loss.  He  can  no  more  prove  any 
Maclennan,  damage  than  these  plaintiffs.  The  man  has  broken  his 
contract.  Does  the  law  allow  him  to  keep  the  money,  and 
can  the  merchant  recover  nothing  ?  Surely  he  is  damaged 
by  the  breach  of  contract  to  the  extent  of  the  money  he 
has  paid,  and  for  which  he  received  nothing.  I  hire  a  man 
for  a  year  to  serve  a  friend  and  pay  his  wages  in  advance. 
He  serves  for  a  month  and  then  goes  away.  I  suffer  no 
damage  except  the  loss  of  my  money,  can  I  recover 
nothing  ? 

In  1  Sedgwick  on  Damages,  8th  ed.,  p.  437,  the  author 
says  :  "  Where  the  contract  is  one  by  which  the  plaintiff  is  to 
receive,  not  money,  but  the  transfer  of  certain  property  or 
services,  then  the  value  of  the  original  consideration  is  not 
to  be  enquired  into,  but  the  value  of  the  property  or  services 
is  the  measure  of  damages,  because  this  is  the  remuneration 
fixed  by  the  agreement,"  and  he  quotes  Parke,  B.,  as  saying 
in  Strutt  v.  Farlar,  16  M.  &  W.  249  :  "  If  the  considera- 
tion is  to  be  paid  in  money  it  must  be  paid,  if  by  the 
delivery  of  a  thing  of  ascertained  value,  that  value  is  the 
measure  of  the  damages."  The  value  of  what  was  to  be 
rendered  in  the  present  case  can  only  be  ascertained  by 
working  out  the  agreement  of  the  parties  ;  they  valued  it 
at  $1000  for  ten  years.  Why  could  not  the  learned  Referee 
say  that  was  at  the  rate  of  $100  a  year  ?  If  the  whole 
term  was  worth  $1000,  is  it  unreasonable  to  say  that  four 
years  were  worth  $400  ? 

In  Brady  v.  Oastler,  3  H.  &  C.  112,  a  case  which  at 
first  sight  would  seem  to  be  opposed  to  my  judgment, 
Bramwell,  B.,  at  p.  127,  puts  this  case  :  "  Take  the  case  put 
by  Mr.  Karslake,  a  bargain  for  a  horse,  and  £50  extra  given 
for  a  warranty  that  the  horse  will  go  to  Windsor  in  an 
hour, — it  does  not,  but  does  it  in  sixty-one  minutes,  is  the 
whole  £50  to  be  recovered  back  ?  Certainly  not.  If  less, 
how  is  the  price  a  criterion  of  how  much  less  ?  Can  you 
say  an  average  horse  could  go  in  three  hours  ?  The  first 
price  named  was  for  an  average,  horse,  the  £50  for  two 
hours  of  extra  spe^d,  and  so  each  minute  is  worth  8s.  4d." 
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In  this  passage  the  learned  Baron  clearly  recognizes  that  Judgment, 
for  the  minute  be}^ond  time  the  measure  of  damage  would  Maclennan, 
be  a  just  proportion  of  the  extra  price  paid,  namely  8s.  4d.,  J,A- 
and  it  is  clear  there  was  no  other  damage,  for  in  the  case 
put  by  Mr.  Karslake,  he  supposes  that  the  horse  failing  to  do 
the  journey  in  an  hour  the  purchaser  borrowed  a  horse  of 
■a  friend  and  arrived  within  the  time.    According  to  the 
argument  of  the  respondents  here,  there  could  be  nothing 
recovered,  not  even  the  8s.  4d.,  for  the  plaintiff  could  prove 
no  other  damage. 

Baron  Martin  also  in  the  same  case,  pp.  122  and  123, 
although  on  the  question  upon  which  the  judgment  turned 
he  was  in  the  minority,  plainly  shews  his  opinion  to  be 
that  in  a  case  like  the  present  the  damages  ought  to  be 
measured  with  reference  to  the  consideration  paid  by  the 
plaintiffs  for  the  whole  service,  and  I  think  the  same  in- 
ference is  to  be  drawn  from  the  reasoning  of  Pollock,  C.  B., 
p.  128. 

The  principle  appears  to  me  to  be  this  :  By  the  agree- 
ment the  parties  put  a  value  upon  the  service  for  the  whole 
ten  years  ;  in  the  absence  of  other  evidence,  such  as  the 
market  price  in  the  case  of  goods,  the  value  put  by  the 
parties  themselves  upon  it  is  good  evidence  for  the  purpose 
•of  estimating  damage  ;  if  that  is  so,  a  sum  proportioned 
to  the  duration  of  the  default  is  the  proper  measure,  and 
therefore  I  humbly  think  the  appeal  should  be  allowed. 

Appeal  allowed  in  part  without  costs,  and 
Maclennan,  J.  A.,  dissenting,  dismissed  in  part. 
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Fleming  v.  The  City  of  Toronto. 

Municipal  corporations — Local  improvements — By-law — R.  S.  0.  ch.  184, 

section  621 — Appeal  for  costs. 

A  general  by-law  may  be  passed  providing  the  means  of  ascertaining  and 
determining  what  real  property  will  be  immediately  benefited  by  any 
proposed  work  or  assessment  the  whole  cost  of  which  is  to  be  assessed 
upon  that  property,  but  such  a  general  by-law  is  not  sufficient  in  the 
case  of  local  improvements  or  construction  of  bridges,  the  whole  cost 
of  which  the  Council  deem  it  inequitable  to  raise  by  local  special 
assessment. 

Where  a  defendant  is  ordered  to  pay  the  costs  of  the  action,  but  no 
further  relief  is  given  by  the  judgment,  an  appeal  from  the  judgment 
is  not  an  appeal  for  costs  within  the  meaning  of  section  65  O.  J.  Act. 
A  judgment  ordering  the  defendant  to  pay  the  whole  costs  of  the  action 
cannot  be  supported  unless  the  plaintiff'  is  entitled  to  bring  the  action. 
Dick  v.  Yates,  18  Ch.  D.  76,  followed. 

Judgment  of  Street,  J.,  20  0.  R.  547,  affirmed. 

Statement.  This  was  ati  appeal  by  the  defendants  from  the  judg- 
ment of  Street,  J.,  reported  20  0.  K  547,  and  was  argued 
before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
JJ.  A.;  on  the  23rd  and  24th  of  March,  1892. 

E.  D.  Armour,  Q.  C,  for  the  appellants. 

Moss,  Q.  C,  and  E.  Coatsworth,  Jr.,  for  the  respondent. 

May  10th,  1892.  The  judgment  of  the  Court,  in  which 
the  facts  are  stated,  was  delivered  by 

Osler,  J.  A. : — 

I  think  that  this  appeal  is  competent,  and  not  open  to 
the  objection  that  it  is  an  appeal  for  costs  only,  which  were 
in  the  discretion  of  the  Court,  within  the  meaning  of  sec- 
tion 65,0.  J.  Act.  An  ex  parte  injunction  wras  granted  by 
MacMahon,  J.,  on  the  16th  July,  1890,  restraining  the 
defendants  from  entering  into  or  signing  any  agreement 
with  the  railway  companies  interested  in  the  Dundas 
street  bridges,  pursuant  to  a  resolution  passed  by  them  on 
the  14th  July,  1890,  which  injunction  was  afterwards  by 
an  order  made  on  the  16th  August,  1890,  continued  to  the 
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trial.    On  that  motion  the  question  of  the  legality  of  the  Jud°men 
defendants'  proceedings  was    very  fully  considered  by  Osleh, 
Street,  J.,  and  he  held  that  a  case  had  been  made  out  for  J,A" 
continuing  the  injunction,  reserving  the  costs  to  be  dis- 
posed of  at  the  hearing.    On  the  16th  March,  1891,  the 
defendants  passed  a  by-law,  the  effect  of  which  was  to 
remove  the  objections  on  which,  whether  well  founded  or 
not,  the  plaintiff's  action  was  based,  and  the  case  was 
afterwards,  on  the  16th  April,  1891,  brought  to  a  hearing 
in  order  to  determine  the  question  of  costs.    It  came  on 
before  Street,  J.,  who  adhered  to  his  former  opinion,  and 
the  following  order  was  made : 

"  This  action  coming  on  this  day  for  trial  at  the  court 
house,  in  the  city  of  Toronto,  in  presence  of  counsel  for 
plaintiff  and  defendants,  before  the  Honourable  Mr.  Justice 
Street,  the  said  the  Honourable  Mr.  Justice  Street  having 
ordered  that  judgment  be  entered  herein,  declaring  that 
the  plaintiff  at  the  time  of  the  commencement  of  this 
action  was  entitled  to  the  relief  asked  but  that  since  the 
injunction  was  made  circumstances  have  rendered  a  con- 
tinuance of  it  unnecessary,  and  ordering  the  defendants, 
the  corporation,  to  pay  the  plaintiff's  costs,  including  the 
costs  of  the  inj  unction  motions. 

"  1.  This  Court  doth  declare  that  the  plaintiff  at  the  time 
of  the  commencement  of  this  action,  was  entitled  to  the 
relief  asked  by  him  herein. 

"  2.  And  this  Court  doth  further  order  that  the  defend- 
ants, the  corporation  of  the  city  of  Toronto,  pay  to  the 
plaintiff  the  costs  of  the  action  including  the  costs  of  and 
incidental  to  the  injunction  and  order  granted  herein 
reserved  by  the  order  of  the  Honourable  Mr.  Justice  Street, 
forthwith  after  taxation  thereof." 

The  costs,  therefore,  were  ordered  to  be  paid  by  the 
defendants  on  the  ground  that  the  plaintiff's  action  was 
well  founded,  though  circumstances  had  arisen  subse- 
quently which  rendered  it  unnecessary  that  the  injunction 
should  be  made  perpetual. 

The  case  of  Dicks  v.  Yates,  18  Ch.  D.  76,  is  in  point. 
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Judgment.  There  the  plaintiff  brought  an  action  for  alleged  infringe- 
Osler,  ment  of  copyright  in  the  title  of  a  novel,  and  moved  for 
an  injunction  to  restrain  the  defendant  from  continuing 
the  publication  of  a  tale  under  the  title  which  constituted 
the  alleged  infringement.  Before  the  motion  was  made 
the  defendant  had  altered  the  title  of  his  publication,  and 
the  motion  was  ordered  to  stand  over  till  the  trial.  At 
the  trial  it  was  held  that  the  defendant  had  infringed  the 
plaintiff's  copyright,  and  an  order  was  made  containing  no 
declaration  of  right,  but  simply  ordering  the  defendant 
to  pay  the  whole  costs  of  the  action.  The  defendant  ap- 
pealed, contending  that  the  plaintiff  had  no  title,  and  that 
the  action  ou^ht  to  have  been  dismissed.  The  plaintiff 
urged  that  it  was  a  mere  appeal  for  costs,  and  that  the 
defendant  had  no  right  to  call  for  a  decision  upon  a  hypo- 
thetical right,  which,  if  it  ever  existed  at  all,  ceased  to 
exist  before  the  hearing.  On  the  other  hand,  the  defend- 
ant argued  that  the  order  against  him  to  pay  the  whole 
costs  of  the  action  would  not  be  justified  unless  the  plaintiff 
had  a  title  to  sue.  Jessel,  M.  R.,  said  :  "  I  think  that  this 
objection  cannot  prevail.  *  *  If  a  plaintiff  has  no  title, 
are  the  costs  of  the  action  in  the  discretion  of  the  Court, 
so  that  the  Court  can  give  the  whole  of  them  to  the  plain- 
tiff ?  It  seems  to  me  that  they  are  not.  No  one  has  ever 
heard  of  a  defendant  being  ordered  to  pay  the  costs  of  a 
plaintiff  who  has  failed  to  make  out  any  title,  nor  did  the 
Vice- Chancellor  intend  to  make  any  such  order.  He  de- 
cided that  the  plaintiff  had  a  title,  and  thereupon  ordered  the 
defendant  to  pay  the  costs  of  the  action  ;  and  that  decision 
that  the  plaintiff  had  a  title  is  what  is  really  appealed 
against.  It  seems  to  me  that  it  makes  no  difference  whether 
a  declaration  that  the  plaintiff  had  a  title  is  expressed  in 
the  order,  or  is  a  necessary  inference  from  the  form  of  the 
order.  In  either  case  there  is  a  decision  that  the  plaintiff 
was  entitled  to  bring  the  action,  and  an  appeal  from  such 
order  is  not  a  mere  appeal  for  costs." 

It  is  pointed  out  that  it  was  not  intended  by  this  deci- 
sion to  say  that  the  Court  had  not  a  discretion  to  deprive 
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the  defendant  of  the  costs  of  the  action  or  to  make  him  Judgment, 
pay  costs  of  issues  on  which  he  has  failed,  or  the  costs  in  Osler, 
respect  of  misconduct  by  him  in  the  course  of  the  action.  J,A* 
"  But,"  says  the  Master  of  the  Rolls,  "a  judgment  order- 
ing the  defendant  to  pay  the  whole  costs  of  the  action 
cannot,  in  my  opinion,  be  supported  unless  the  plaintiff 
was  entitled  to  bring  the  action." 
The  appeal  there  was  allowed. 

In  the  case  before  us,  the  defendants  have  done  precisely 
what  the  defendants  did  in  that  case.  They  have  aban- 
doned the  proceedings  of  which  the  plaintiff  complained, 
and  to  restrain  the  doing  of  which,  in  the  particular  way 
in  which  they  were  doing  it,  he  brought  his  action,  and  the 
trial  Judge  did  here  exactly  what  Bacon,  V.-C,  did  there, 
expressing  himself  also  in  very  much  the  same  way,  as  to 
the  impropriety  or  uselessness  of  continuing  the  litigation 
after  the  object  of  the  suit  had  been  attained,  and  nothing 
seemed  at  stake  but  the  costs. 

The  only  distinction  between  the  cases,  is  one  which  the 
Appellate  Court  said  could  make  no  difference,  namely, 
that  here  there  is  in  the  judgment  an  express  declaration 
of  the  plaintiff's  right,  while  in  that  case  there  was  none. 
It  is  unfortunate — and  as  the  defendants  will  presently  see, 
unfortunate  for  them,  because  the  parallel  holds  no  further — 
that  the  parties  could  not  have  made  some  arrangement 
about  the  costs,  and  have  avoided  increasing  them  by  a 
trial  and  appeal.  Still  they  have  the  right  to  appeal  and 
to  have  the  question  of  the  plaintiff's  right  decided. 

The  facts  are  very  fully  stated  in  the  judgment  of  my 
brother  Street.  For  the  present  purpose,  the  following 
summary  will  be  sufficient. 

There  were  certain  overhead  bridges  on  Dundas  street 
crossing  the  tracks  of  the  Canadian  Pacific  Railway  and 
Grand  Trunk  Railway,  which  the  railway  companies  were 
bound  to  keep  in  repair,  and  to  make  such  improvements 
in  as  might  from  time  to  time  be  directed  by  the  Privy 
Council. 

The  city  had  long  been  dissatisfied  with  the  condition 
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Judgment.  0f  these  bridges,  and  in  .  1888  endeavoured  to  induce  the 
Osler,  Privy  Council  to  order  the  railway  companies  to  build  new 
J-A-  ones,  or  to  strengthen  and  improve'  the  old  ones,  and  im- 
prove the  approaches.  The  council  ordered  certain  repairs 
and  improvements  to  be  made,  which  the  city  thought 
insufficient,  and  it  is  said  that  negotiations  took  place  be- 
tween the  city  and  the  railway  companies  with  a  view  to 
the  erection  of  new  iron  or  steel  and  stone  bridges. 

A  petition  was  presented  by  persons  interested  that  the 
work  might  be  done  under  the  local  improvement  clauses 
of  the  Municipal  Act ;  and  the  result  of  certain  proceed- 
ings in  the  council  was,  that  on  the  15th  July,  1889,  a 
report  of  the  committee  on  works  stood  adopted  by  the 
council  in  the  following  terms : 

"  Your  committee  begs  to  recommend  the  adoption  of 
the  following  report  of  the  city  engineer  re  Dundas  street 
bridge.  A  petition  signed  by  John  ^Minto,  Paul  Shake- 
speare and  others,  and  certified  by  the  city  clerk  as  being 
sufficiently  signed,  is  now  before  the  committee  asking  for 
the  construction  of  an  iron  bridge  over  the  tracks  of  the 
Grand  Trunk  and  Canadian  Pacific  Railways  on  Dundas 
street,  lying  between  St.  Helen's  avenue  and  Sorauren 
avenue.  The  work  is  to  be  carried  out  as  a  local  improve- 
ment ;  the  cost  will  be,  approximately,  $75,000,  (taking  the 
assessment  commissioner's  valuation  of  $25,000  as  the 
amount  of  damage  to  land  likely  to  be  caused  by  the  con- 
struction of  the  bridge).  Of  this  amount,  $20,000  will 
be  paid  by  the  Grand  Trunk  and  Canadian  Pacific  Com- 
panies, and  $30,000  will  be  paid  by  the  city  as  its  portion 
of  the  cost,  and  the  balance,  which  will  be  the  amount  of 
the  damage  to  land,  approximately  $25,000,  will  be  assessed 
on  the  several  properties  described  in  the  petition,  which 
are  as  follows  :  Dundas  street,  on  both  sides,  from  Sorauren 
avenue  to  Soho  avenue,  one-third  of  the  cost,  approxi- 
mately $8,333.93,  will  be  assessed  on  the  several  proper- 
ties on  the  street  within  the  above  mentioned .  limits, 
and  the  balance,  two-thirds  of  the  cost,  approximately 
$16,666.67,  will  be  assessed  on  the  properties  abutting  on 
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the  streets  named  in  the  petition,  (excepting  Dundas  street)  Judgment' 
equally  in  proportion  to  the  frontage,  these  properties  Osler, 
being  equally  benefited  by  the  construction  of  the  bridge.  J'A" 
The  time  over  which  the  payment  of  the  cost  shall  extend 
will  be  for  the  cost  of  the  bridge  twenty  years,  and  for 
the  ratepayers,  the  value  of  the  damage  done  to  the  pro- 
perties, will  be  ten  years,  the  life  of  the  bridge  being  in- 
definite." 

It  seems  to  have  been  considered  that  under  the  general 
by-law  of  the  council  passed  under  the  original  of  section 
615  of  the  Municipal  Amendment  Act  1890  (48  Vic.  ch.  39, 
sec.  36),  the  matter  was  then,  by  reason  of  the  adoption  of 
the  report,  ripe  for  proceedings  before  the  Court  of  Revision 
under  section  569,  sub-sections  5  to  10,  et  seq.,  to  confirm  or 
.alter  the  engineer's  report  as  to  the  properties  benefited,  and 
the  proportion  of  the  cost  charged  or  assessed  against 
*each. 

It  does  not  appear  that  anything  further  took  place, 
except  what  the  statement  of  claim  describes  as  "  the  usual 
proceedings  before  the  Court  of  Revision,"  until  the  13th 
June,  1890,  when  a  report  from  the  committee  on  works 
was  presented,  recommending  the  execution  of  an  agree- 
ment with  the  said  railway  companies,  by  which  the  said 
companies  should  agree  to  pay  $20,000  towards  the  erec- 
tion of  the  said  bridges  in  consideration  of  being  relieved 
from  all  further  liability  for  maintenance  of  the  same. 

This  was  sent  on  by  the  council  to  the  executive  com- 
mittee, which  reported  against  the  proposed  agreement ; 
but  when  both  reports  came  back  to  the  council,  they  dis- 
regarded the  latter,  and  carried  a  resolution  adopting  that 
•of  the  works  committee.  A  draft  agreement  was  prepared 
and  approved  by  the  solicitors  of  the  railway  companies 
and  the  chty  to  carry  out  the  terms  of  the  resolution.  In 
substance,  the  city  undertook  thereby  to  build  new  iron 
or  steel  and  stone  bridges,  the  railways  contributing  be- 
tween them  $20,000  towards  the  cost  thereof ;  and  being- 
relieved  from  all  further  liability  to  repair. 

No  by-law  w-as  passed  authorizing  the  works  or  the 
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Judgment,  execution  of  the  agreement,  nor  to  provide  for  raising  the 
Osler,  necessary  funds  ;  nor  was  provision  made  therefor  in  the 
J-A-  estimates  for  the  current  year.  To  restrain  the  execution 
of  the  agreement,  and  to  prevent  the  council  from  under- 
taking an  unauthorized  work,  this  action  was  brought. 

The  fundamental  objection  to  the  proceedings  of  the 
council  is,  that  they  have  not  brought  themselves  within 
those  provisions  of  the  local  improvement  clauses  of  the 
Municipal  Act,  by  which  they  are  enabled  to  undertake 
works  and  improvements  without  first  providing  by  b}'- 
law  for  meeting  the  cost  or  including  it  in  the  estimates 
for  the  current  year. 

It  will  be  most  convenient  to  refer  to  the  sections  as 
they  appear  in  the  Municipal  Amendment  Act  of  1890,  53 
Vic.  ch.  50,  sec.  38,  which  consolidates  and  amends  the 
local  improvement  sections  612  to  623  inclusive  of  the 
Municipal  Act,  R.  S.  O.  (1887)  ch.  184. 

Section  619,  enacts  that  for  the  purpose  of  enabling 
councils  to  avoid  the  necessity  of  making  supplementary 
assessments,  or  refunding  in  the  case  of  over  assessments,, 
and  of  ascertaining  the  exact  cost  of  any  work  done  or 
constructed  as  a  local  improvement  under  the  provisions  of 
this  Act,  they  may  make  agreements  with  any  bank  or 
person  or  corporation  for  temporary  advances  and  loans 
until  the  completion  of  the  work,  for  meeting  the  cost 
thereof ;  and  are  authorized  in  their  option  to  make  the 
special  assessments  for  the  cost  thereof  after  the  work  has 
been  completed,  and  to  pass  the  necessary  by-law  author- 
izing the  issue  of  debentures  to  repay  the  amount  of  the 
temporary  loan  or  advance. 

Local  improvements  may  be  initiated,  (a)  by  the  council 
for  sanitary  or  drainage  purposes ;  or  (6)  on  a  petition  of 
the  owners  of  the  real  property  benefited  ;  or  (c)  by  the 
council,  after  due  notice  of  their  intention  to  undertake 
the  work,  where  the  owners  do  not  oppose  it  in  the  man- 
ner and  within  the  time  prescribed  by  law  :  section  619, 
sub-section  3. 

Of  the  works  and  improvements  which  may  be  origina- 
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ted  under  (b)  and  (c),  there  is  one  class  of  which  the  whole  Judgment, 
cost  may  be  assessed  upon  the  real  property  immediately  Osler, 
benefited  ;  another  of  which  a  proportion  of  the  cost  is  J-A- 
required  by  law  to  be  "provided  by  the  council,"  presum- 
ably upon  the  credit  of  the  whole  municipality,  as  e.  g,t 
the  cases  mentioned  in  section  612,  (5)  or  where  the  coun- 
cil by  a  general  by-law  provide  an  equitable  mode  of 
assessing  such  parts  of  the  lands  assessable,  as  are  irregu- 
lar in  shape,  corner  lots,  etc.  :  section  620,  (4) :  and  a 
third  class  comprises  cases  under  sections  621,  (1)  and  622, 
where  from  the  existence  of   special  circumstances  the 
council  deem  it  inequitable  to  charge  the  whole  cost  of  the 
improvement  on  the  lands  fronting  thereon,  and  assume 
such  proportion  of  the  cost  as  they  think  proper,  or  where 
by  a  two-thirds  vote  the  council  affirms  that  the  con- 
structing of  a  bridge,  culvert,  or  embankment,  benefits  the 
municipality  at  large,  and  that  it  would  be  inequitable 
to  raise  the  whole  cost  by  special  local  assessments.  See 
also  section  620,  sub-section  (6),  for  another  special  case. 

If  the  council  entertain  a  petition  by  the  owners  under 
section  619,  sub-section  3  (6),  or  initiate  the  work  them- 
selves under  item  (c)  of  the  same  sub-section,  the  first 
thing  to  be  done,  if  no  general  by-law  has  been  passed 
under  section  615,  which  I  will  presently  refer  to,  is  to 
pass  a  by-law  under  section  612  (1)  to  provide  means  for 
ascertaining  what  real  property  will  be  immediately  bene- 
fited by  the  work,  and  of  ascertaining  and  determining  the 
proportion  in  which  the  assessment  of  the  cost  thereof  is 
to  be  made  on  the  various  portions  of  the  same. 

Sub-section  (2).§|  For  assessing  and  levying  by  means  of 
a  special  rate  the  cost  of  the  works ;  and  for  other  pur- 
poses mentioned  in  the  section. 

The  works  which  may  be  undertaken  as  local  improve- 
ments are  specified?in|section  612,  sub-section  2,  among 
others,  constructing  or  re-constructing  a  bridge.  The 
phraseology  of  the  clause  is  slightly  changed  in  this 
respect  in  the  Act  of  1890,  but  it  expresses  the  meaning 
of  the  clause  as  it  stood  in  the  Municipal  Act,  K.  S.  0.  ch. 
42— VOL.  XIX.  A.R. 
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Judgment.  184,  when  the  proceedings  now  in  question  were  begun. 
Osler,         In  cases  coming  within  the  first  and  second  classes, 
J. A.       which  I  referred  to  just  now.  where  no  special  circum- 
stances exist  which  may  make  it  inequitable  that  the 
property  benefited  should  bear  the  whole  burden  of  the 
proposed  improvement,  less  that  which  by  law  is  laid 
upon  the  council ;  in  other  words,  in  cases  in  which  the 
council  does  not  see  fit  to  exercise  a  discretion  to  cast 
upon  the  municipality  at  large  a  share  of  the  cost,  the 
proceedings  are  simple  and  uniform ;  and  therefore  there 
would  seem  to  be  no  reason  why  they  should  not  be  pro- 
vided for  by  a  general  by-law.    Accordingly  we  find  that 
this  is  just  what  the  legislature  has  expressly  authorized 
the  council  to  do.    By  section  615,  it  shall  be  deemed  to 
have  been,  and  to  be,  a  sufficient  compliance  with  section 
612,  if  the  council  shall  have  passed  or  shall  pass  a  general 
b}^-law  or  general  by-laws,  providing  the  means  of  ascer- 
taining and  determining  what  real  property  will  be  im- 
mediately benefited  by  any  proposed  work  or  assessment, 
the  expense  of  which  is  proposed  to  be  assessed  upon  the 
real  property  immediately  benefited ;  and  of  ascertaining 
and  determining  the  proportions  in  which  the  final  cost 
is  to  be  made  on  the  various  'portions  of  real  estate  so 
benefited,  and  it  shall  not  be  deemed  to  have  been  or  to  be 
necessary  to  pass  a  special  by-law  in  each  particular, 
instance  for  the  purposes  above  mentioned. 

.Under  such  a  by-law,  improvements  are  undertaken  of 
which  the  whole  cost,  less  any  proportion  from  which  by 
statute  or  general  by-law  [section  620,  sub-section  (4)]  it 
is  expressly  relieved,  is  borne  by  the  property  benefited. 
The  council  determine  to  receive  the  petition  or  to  initiate 
the  work,  and  it  is  proceeded  with  under  the  general  by- 
law which  fits  all  such  cases.  Such  a  by-law  the  council 
of  the  city  have  passed  under  section  615,  or  a  correspond- 
ing section  in  the  former  municipal  Act. 

It  is  in  terms  limited  to  the  case  of  local  improve- 
ments the  cost  of  which  may  be  charged  by  the  council 
against  the  real  property  immediately  benefited  ;  and  pro- 
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vides  that  after  the  7th  May,  1888,  all  future  expenditure  Judgment, 
in  the  city  for  the  improvements  mentioned  in  section  osler, 
612,  inter  alia  the  constructing  a  bridge  forming  part  of  J-A- 
&  highway,  (see  clauses  two  and  four  of  section  3  of  the 
by-law)  shall  be  by  special  assessment  on  the  property 
benefited. 

Such  a  by-law  is  manifestly  inapplicable  to  that  class  of 
local  improvements  with  reference  to  which  the  council 
deem  it  inequitable  that  the  whole  cost  should  be  borne  by 
the  frontagers,  and  determine  that  a  share  or  proportion 
shall  be  borne  by  the  city :  (section  621),  or  where  they 
-affirm  by  a  two-thirds  vote  that  the  construction  of  a 
bridge,  culvert,  or  embankment,  benefits  the  municipality 
at  large,  and  that  it  would  be  inequitable  to  raise  the  whole 
cost  by  local  special  assessment :  (section  622).  Cases  which 
fall  within  this  class  form  an  exception  to  the  general  rule 
that  the  property  benefited  pays  for  the  improvement. 
The  council  have  a  discretion  to  throw  upon  the  munici- 
pality at  large,  under  one  section  apparently  an  almost 
unlimited  portion  of  the  cost,  and  under  the  other,  a  share 
not  exceeding  one-half.  That  discretion  is,  I  think, 
required  to  be  exercised  by  by-law  to  the  extent  at  all 
events  of  declaring  the  opinion  of  the  council  that  it  is 
inequitable  to  charge  the  whole  cost  of  the  work  upon  the 
lands  benefited,  and  of  determining  what  proportion  of 
the  cost  shall  be  borne  by  the  municipality.  It  may  be 
that  having  done  so,  they  can  direct  that  the  proportion 
which  the  land  owners  are  to  bear  shall  be  ascertained  in 
the  mode  provided  by  the  general  by-law,  but  I  incline 
to  the  opinion  that,  under  section  621,  the  special  by-law 
must  provide  for  everything  :  If  the  council  is  of  opinion 
that  it  is  inequitable  to  charge  the  whole  cost  of  the  im- 
provements on  the  lands  fronting  thereon,  they  shall  deter- 
mine what  lands  are  benefited  [that  is,  in  addition  to 
lands  owned  by  the  frontagers  (621,  (2)],  and  the  pro- 
portion to  be  assessed  against  the  lands  so  benefited;  and 
Also  the  proportion  of  the  cost  which  shall  be  assumed 
by  the  city  as  its  share,  etc.    All  assessments  made  under' 
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Judgment,    the  above  provisions  shall  be  subject  to  appeal  in  like 
Osler,     manner  as  in  the  case  of  other  special  assessments  for 
J-A-       local  improvements. 

These  provisions,  I  think,  shew  that  it  was  intended 
that  cases  of  this  kind  should  be  the  subject  of  a  special 
by-law,  to  be  passed  under  section  612,  as  well  as  under 
section  621. 

It  is  not  very  clear  under  which  of  the  two  sections  621 
or  622  the  council  supposed  themselves  to  be  acting.  The 
terms  of  the  report  of  the  engineer  would  indicate  that  it 
was  section  621,  sub-sections  1  and  2,  as  it  is  evidently  inten- 
ded that  assessments  should  be  made,  not  only  upon  front- 
ages, but  also  upon  lands  benefited  in  other  streets. 

I  agree  with  my  brother  Street  that  the  council  had  no 
power  to  proceed  as  they  were  doing  under  the  provisions 
of  the  general  by-law  and  the  resolution  of  the  council. 
A  special  by-law  being  necessary,  they  were  not  about  to 
construct  a  local  improvement  under  the  provisions  of  the 
Act  within  the  meaning  of  section  619,  and  thus  had  no> 
power  to  borrow  money  under  that  section.  I  think  the 
learned  Judge  was  right  in  holding  that  they  were  imme- 
diately about  to  execute  an  agreement  with  the  railway 
companies  which  might  have  committed  them  to  an 
undertaking  involving  a  large  expenditure,  for  which  they 
had  made  no  provision,  and  for  which  they  had  no  power 
to  borrow. 

To  restrain  this,  I  think  the  plaintiff",  as  a  ratepayer,  had 
a  right  to  bring  the  action.  The  judgment  on  the  motion 
for  the  injunction  and  at  the  trial  was  right,  and  the 
appeal  must  be  dismissed. 


Appeal  dismissed  with  costs. 
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Hyatt  v.  Mills. 

Deed— Description — Assessment  and  taxes — Tax  sale — Right  of  entry — 
Purchase  of—R.  S.  0.  ch.  193,  sec.  191. 

A  parcel  of  land  was  described  in  the  patent,  and  in  the  books  of  the  County- 
Treasurer  as  ' '  the  north  part  of  lot  number  thirteen  *  *  containing 
sixty  acres  of  land,  be  the  same  more  or  less."  The  parcel  contained 
in  fact  eighty-two  acres.  In  1868  there  were  sold  for  taxes  fifty  acres 
described  thus: — "Commencing  at  the  north-east  angle  of  said  north 
part  at  the  limit  between  said  north  part  of  lot  number  thirteen  and 
lot  number  fourteen,  thence  along  said  limit  taking  a  proportion  of  the 
width  corresponding  in  quantity  with  the  proportion  of  the  said  north 
part  of  lot  number  thirteen  in  regard  to  its  length  and  breadth  sufficient 
to  make  fifty  acres  of  land."  Then  in  1871  there  was  sold  for  taxes  a 
parcel  described  thus  :  "  The  whole  of  said  southerly  part  of  the  north 
half  of  said  lot  number  thirteen  *  *  containing  ten  acres,  and  being 
part  not  sold  for  taxes  in  1868  "  : — 

Held,  that  the  sale  of  1871  could  not  be  limited  to  ten  acres  to  be  located 
by  the  Court  "in  such  manner  as  is  best  for  the  owner,"  but  was,  the 
taxes  being  properly  chargeable  against  the  whole  of  the  unsold  por- 
tion, a  sale  of  the  whole  of  that  unsold  portion  and  could  not,  in 
consequence  of  the  provisions  of  R.  S.  0.  ch.  193,  sec.  191,  be  attacked 
by  the  plaintiff,  a  purchaser  from  the  owner  after  the  time  of  the  tax 
sale  who  then  had  a  mere  right  of  entry. 

Application  and  effect  of  this  section  considered. 

Decision  of  the  Queen's  Bench  Division,  20  0.  R.  351,  reversed. 

This  was  an  appeal  by  the  defendant  from  the  judg-  Statement, 
ment  of  the  Queen's  Bench  Division. 

The  action  was  brought  to  recover  possession  of  certain 
land  which  had  been  sold  for  taxes,  the  defendant  having 
purchased  from  the  tax  purchaser. 

The  plaintiff  claimecl  title  under  a  grant  from  the  Crown 
to  one  Sullivan,  dated  the  4th  of  December,  1860,  of  "  all 
that  parcel  or  tract  of  land  *  *  *  in  the  township  of 
Romney    *  containing  by  admeasurement  60  acres, 

be  the  same  more  or  less    *  being  composed  of  the 

north  part  of  lot  number  13."  Sullivan  conveyed  to  one 
Gignac  on  the  19th  of  May,  1886,  the  description  being 
"  all  and  singular  that  certain  parcel  or  tract  of  land  * 

*  *  being  composed  of  the  north  half  of  lot  number 
13  in  the  fifth  concession  of  the  township  of  Romney,  con- 
taining sixty  acres  of  land,  be  the  same  more  or  less,"  and 
Gignac  conveyed  to  the  plaintiff  by  deed  dated  the  3rd  of 
August,  1887,  with  the  same  description. 

This  north  part  of  the  lot  in  question  contained  in  fact 
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Statement  82  acres  instead  of  60  acres,  but  it  was  entered  in  the 
books  of  the  township  Treasurer  with  the  same  descrip- 
tion as  in  the  patent. 

In  1868  the  taxes  against  the  north  part  of  the  lot  being 
in  arrear  a  portion  thereof  was  sold,  described  thus  :  "All 
that  certain  parcel  or  tract  of  land  and  premises  being 
composed  of  fifty  acres  of  the  north  part  of  lot  number 
13  in  the  5th  concession  of  the  township  of  Romney  in 
the  said  county,  which  said  fifty  acres  may  be  known  and 
described  as  follows,  that  is  to  say  : — Commencing  at  the 
north  east  angle  of  said  north  part  at  the  limit  between 
said  north  part  of  lot  number  13  and  lot  number  14;, 
thence  along  said  limit  taking  a  proportion  of  the  width 
corresponding  in  quantity  with  the  proportion  of  the  said 
north  part  of  lot  number  13  in  regard  to  its  length  and 
breadth  sufficient  to  make  fifty  acres  of  land." 

In  1871  a  further  sale  for  taxes  was  made,  the  land  in 
question  being  described  in  the  conveyance,  dated  the  26th 
of  November,  1872,  as  "all  that  certain  parcel  or  tract  of 
land  and  premises  being  composed  of  ten  acres  of  the- 
southerly  part  of  the  north  half  of  lot  number  13  in  the 
5th  concession  of  the  township  of  Romney  in  the  said 
county,  which  said  ten  acres  may  be  known  and  described 
as  follows,  that  is  to  say  :  The  whole  of  said  southerly 
part  of  the  north  half  of  said  lot  number  13  in  the  5th 
concession  containing  ten  acres  and  being  part  not  sold  for 
taxes  in  1868." 

The  action  was  tried  before  Street,  J.,  at  the  Chatham 
Spring  Assizes  in  1890  and  that  learned  Judge  dismissed 
the  action  with  costs  on  the  ground  that  the  description  in 
the  patent  was  so  indefinite  that  the  limits  of  the  land  in- 
tended to  be'  conveyed  thereby  could  not  be  ascertained. 

Upon  motion  to  the  Divisional  Court  this  judgment  was 
varied  and  it  was  held  that  the  description  in  the  patent 
was  sufficiently  definite  and  that  the  sale  was  good  as  to  the 
fifty  acres  included  in  the  first  tax  deed,  but  that  the- 
second  tax  deed  should  be  held  to  include  ten  acres  only, 
and  the  Court  located  these  ten  acres  as  the  south  east 
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part  of  the  north  half  of  the  lot  "  this  being  in  such  manner  Statement, 
as  is  best  for  the  owner  of  the  land  as  provided  by  the 
Assessment  Act."    Judgment  was  given  in  favour  of  the 
plaintiff  for  the  remaining  twenty-two  acres.    See  20  0. 
R.  351. 

The  defendant  appealed  and  the  appeal  was  argued 
before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
JJ.A,  on  the  8th  and  9th  of  March,  1892. 

M.  'Wilson,  Q.  C,  and  J.  B.  Rankin,  for  the  appellant. 
The  Divisional  Court  erred  in  holding  that  the  description 
in  the  patent  was  good.    That  description  was  so  indefi- 
nite that  the  patent  is  void.    It  is  no  answer  that  the  de- 
fendant is  claiming  under  the  same  patent  as  the  plaintiff. 
The  defendant  is  in  adverse  possession  and  the  plaintiff 
has  to  shew  a  good  title  in  himself  and  cannot  succeed 
merely  because  the  defendant  has  not  shewn  a  better  title 
or  any  title  at  all  as  against  the  Crown.    It  is  clear  that 
after  the  sale  of  the  first  fifty  acres  the  taxes  were  assessed 
against  the  whole  of  the  rest  of  the  north  part  and  it  was 
the  whole  of  the  remaining  part  that  was  sold.    The  mere 
fact  that  by  error  the  whole  north  part  was  thought  to 
include  only  sixty  acres  did  not  invalidate  the  assessment 
and  sale :  Jeffery  v.  Heivis,  9  0.  R.  364 ;  Ferguson  v. 
Freeman,  27  Gr.  211 ;  Relies  v.  White,  29  Gr.  at  p.  343. 
Then  if  the  sale  was  technically  invalid  still  the  defendant 
had  a  bond  fide  claim  to  the  land  in  question  and  the 
rights  of  entry  acquired  by  the  plaintiff  were  adverse 
thereto  and  cannot  be  enforced  :  R.  S.  0.  ch.  193,  sec.  191. 

Moss,  Q.  C,  and  A.  B.  Cameron,  for  the  respondent. 
There  is  no  question  now  as  to  the  sixty  acres.  As  to  the 
balance  of  the  land  in  question  it  is  submitted  that  the  judg- 
ment of  the  Divisional  Court  is  right.  The  original  patent 
sufficiently  describes  and  conveys  the  whole  of  the  lot 
lying  north  of  the  centre  line,  and  the  words  "  containing 
sixty  acres  more  or  less "  do  not  limit  the  effect  of  the 
grant.  The  plaintiff  is  therefore  the  owner  of  the  whole 
of  the  north  part  subject  to  the  two  tax  sales  in  question. 
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Argument.  The  second  sale  has  properly  been  limited  to  ten  acres 
only.  Only  ten  acres  were  supposed  to  remain  in  the  lot 
after  the  first  sale  and  only  ten  acres  were  properly 
assessed  and  sold  and  the  Court  rightly  located  the  ten 
acres  in  question  "  in  such  manner  as  is  best  for  the  owner 
of  the  land."  To  otherwise  hold  would  be  to  deprive  the 
plaintiff  by  the  carelessness  of  the  officials  of  the  county 
of  a  great  deal  more  land  than  should  have  been  sold  to 
pay  the  amount  of  taxes  in  arrear. 
M .  Wilson,  Q.  C,  in  reply. 

May  10th,  1892.    Osler,  J.  A.: — 

The  plaintiff  claims  the  land  in  question  by  divers 
mesne  conveyances  under  the  grantor  of  the  Crown  ;  the 
defendant  under  two  sales  for  taxes  and  deeds  made  in 
pursuance  thereof.  He  also  relies  upon  section  191  of  the 
Assessment  Act,  which  enacts  that  rights  of  entry  adverse 
to  the  tax  purchaser  in  possession  are  not  to  be  conveyed. 
Further,  he  relies  upon  his  actual  possession  merely,  con- 
tending that  the  Crown  grant  under  which  the  plaintiff 
makes  title  is  inoperative  and  conveys  no  land  at  all  by 
reason  of  the  uncertainty  of  the  description. 

The  earliest  tax  sale  of  1867-8  of  fifty  acres  of  the  lot 
in  question,  (which  is  described  in  the  grant  from  the 
Crown  as  sixty  acres,  being  composed  of  the  north  part  of 
lot  number  13,  in  the  fifth  concession  of  the  township  of 
Komney)  is  not  now  in  dispute,  and  the  defendant  has 
been  held  entitled  to  succeed  in  respect  of  it. 

The  second,  made  and  completed  in  1871-2,  has  been 
supported  as  a  sale  of  ten  acres  only,  which,  though  not 
located  or  described  by  the  treasurer  at  the  time  of  sale,  or 
afterwards  in  the  deed  to  the  tax  purchaser,  the  Divisional 
Court  has  located  and  described  "  in  such  manner  as  is 
best  for  the  owner  of  the  land,  as  provided  by  the  Assess- 
ment Act."  Of  these  two  parcels  of  land,  the  Court,  with- 
out deciding  upon  the  validity  of  the  tax  sales,  holds  the 
defendant  to  have  been  in  occupation  under  such  sales, 
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and  by  force  of  section  191  of  the  Assessment  Act,  that  Judgment, 
the  plaintiff  as  purchaser  of  the  right  of  entry  of  the  Osler, 
persons  claiming  adversely  to  the  tax  sales,  is  not  as  to  J,A- 
those  parcels  entitled  to  recover.    As  to  all  the  residue  of 
the  lot  judgment  has  been  given  in  his  favour,  and  the 
defendant  now  appeals.    There  is  no  cross-appeal,  the 
plaintiff  no  doubt  being  satisfied  that  he  cannot  improve 
his  position  merely  by  showing  the  tax  sales  to  be  invalid. 

The  only  part  of  the  judgment  of  the  Divisional  Court 
with  which,  with  all  respect,  I  find  myself  unable  to  agree, 
is  that  which  relates  to  the  second  tax  sale. 

As  regards  the  objection  to  the  description  in  the  patent 
to  Sullivan,  under  which  the  plaintiff  claims,  that  patent 
may,  I  think,  be  upheld  as  a  valid  grant  of  the  whole 
northerly  or  north  part  of  the  lot  lying  to  the  north  of  the 
centre  line  of  the  concession,  having  regard  to  the  facts  that 
it  is  described  as  sixty  acres,  more  or  less,  without  any 
inconsistent  description  by  metes  and  bounds,  that  the 
township  was  surveyed  as  a  double  front  concession,  and 
that  there  was  a  deficiency  in  that  part  of  the  lot  lying  to 
the  north  of  the  centre  line  caused  by  part  of  it  being  cut 
off  by  the  county  road  lying  between  the  counties  of  Kent 
and  Essex,  which  may  account  for  the  description  in  the 
patent  being  the  north  part  instead  of  the  north  half  of 
the  lot. 

Looking  at  the  description  .  in  the  earlier  patent  to 
Taylor,  by  which  that  part  of  the  lot  south  of  the  centre 
line  is  supposed  to  have  been  granted,  I  am  not  satisfied 
that  any  legitimate  argument  or  inference  can  be  drawn 
therefrom  in  support  of  the  construction  of  the  Sullivan 
patent ;  nor  do  I  think  it  necessary  to  resort  to  it  for  that 
purpose. 

Then  with  regard  to  the  second  tax  sale.  The  north 
part  of  the  lot  turns  out  to  have  a  much  larger  acreage 
than  mentioned  in  the  patent,  eighty-two  acres  instead  of 
sixty.  In  the  treasurer's  books,  however,  the  acreage  is 
entered  as  in  the  patent,  "  lot  13  in  the  fifth  concession  of 
Bomney,  north  part,  sixty  acres,"  and  on  the  17th  Novem- 
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Judgment,  Derj  1868,  fifty  acres  of  the  north  part  was  sold  for  arrears 
Osler,  of  taxes  to  31st  December,  1867.  The  whole  of  the  north 
J.A.  parj.  ^hus  been  assessed  and  dharged  with  the  taxes 
accruing  thereon,  though  the  acreage  had  been  misstated. 
The  part  so  sold  in  1868,  is  described  in  the  tax  deed  as 
"  Fifty  acres  of  the  north  part  of  lot  number  13  in  the 
5th  concession  of  the  township  of  Romney  in  the  said 
county,  which  said  fifty  acres  maybe  known  and  described 
as  follows :  That  is  to  say,  commencing  at  the  north-east 
angle  of  said  north  part  at  the  limit  between  said  north 
part  of  lot  number  13  and  lot  number  14,  thence  along 
said  limit  taking  a  proportion  of  the  width  corresponding 
in  quantity  with  the  proportion  of  the  said  north  part  of 
lot  number  13,  in  regard  to  its  length  and  breadth,  suffi- 
cient to  make  fifty  acres  of  land." 

Subsequent  entries  appear  in  the  treasurer's  land  book 
thus :  "  1868,  Dec.  31,  N.  \,  value  $195,  taxes  for  1868,  $4.70 ; 
1869,  May  1,  10  per  cent,  to  add  ;  1869,  Dec.  31,  N.  J 
value  $195,  taxes  for  1869,  $6.68." 

On  the  17th  March,  1870,  John  Smith,  the  purchaser  of 
the  fifty  acres,  paid  his  taxes  on  that  part  including  his 
proportion  of  the  taxes  thereon  for  the  year  1868-69, 
which  are  credited  to  him  as  paid  on  east  part  of  north 
part  fifty  acres,  $9.88,  and  the  entries  are  thus  continued  : 
"  1870,  May  1,10  per  cent,  to  add  on  ten  acres,  20c. ;  Dec.  31, 
south-east  part  north  half,  value  $40  ;  taxes  for  1870,  $2.51;. 
1871,  May  1,  10  per  cent,  to  add  T4f0." 

Then  on  the  31st  of  October,  1871,  the  second  sale  took 
place  for  the  arrears  of  taxes  for  the  years  1868, 1869  (the 
proportion  not  paid  by  John  Smith  and  chargeable  against 
the  residue  of  lot)  and  1870. 

In  the  treasurer's  land  book  or  ledger  already  referred 
to  the  sale  is  entered  :  "1871,  Oct.  31.  By  treasurer's  sale, 
10  acres  south-east  part  of  north  half  for  arrears  due  31st 
December,  1870." 

Other  proceedings  bearing  upon  this  sale  were  proved. 
In  1870,  the  land  appeared  upon  the  assessment  roll,  if  I 
understand  the  assessor  Coatsworth's  evidence  correctly, 
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as  the  south-west  part  of  the  north  half  of  the  lot.    In  Judgment, 
the  treasurer's  book  as  above,  it  is  entered  for  that  year  as  Osler, 
south-east  part  of  the  west  half.  J-A- 

In  the  list  of  lands  liable  to  be  sold  for  arrears  of  taxes 
in  1871,  sent  out  by  the  county  treasurer  to  the  township 
clerk,  and  in  the  return  made  by  the  clerk  and  assessor 
to  the  treasurer  in  April,  1871,  it  is  described  in  the  same 
way. 

In  the  warden's  warrant  for  sale  and  advertisement  in 
the  Ontario  Gazette,  it  is  described  as  11  S.  E.  part  Nor.  J 
of  lot  13,  5th  concession,  the  part  not  previously  sold  for 
taxes  in  1868,  ten  acres ;  amount  due  the  county  $5.14, 
patented."  In  the  sales  book,  the  entry  is  "  Romney  south- 
east, west  of  Nor.  J  of  13,  in  the  5th  con.  10  acres,  being 
part  not  sold  for  taxes,  $5.14  amount  of  taxes — and  sold 
for  $6.62  ;  number  of  acres  sold,  the  whole,  date  of  sale 
31st  Oct.  1871— sold  to  John  Smith." 

In  the  tax  sale  deed  to  the  purchaser,  the  description  is 
slightly  different :  "  being  composed  of  ten  acres  of  the 
southerly  part  of  the  north  half  lot  number  thirteen 
in  the  fifth  concession  of  the  township  of  Romney,  in  the 
said  county,  which  said  ten  acres  may  be  known  and 
described  as  follows  :  that  is  to  say,  the  whole  of  said 
southerly  part  of  the  north  half  of  said  lot  number  thir- 
teen in  the  fifth  concession,  containing  ten  acres,  and  being 
part  not  sold  for  taxes  in  1868." 

In  1874,  Smith  agreed  to  sell  to  the  defendant  the  land 
he  believed  he  had  acquired  under  the  tax  sales,  describing 
it  in  the  agreement  as  the  north  half  of  13  in  the  fifth 
concession  of  Romney,  sixty  acres ;  and  afterwards  on 
February  1881,  conveyed  it  to  him  by  the  same  descrip- 
tion by  deed  pursuant  to  the  Act  respecting  short  forms 
of  conveyances. 

The  defendant  has  been  in  actual  possession  and  occupa- 
tion of  the  whole  since  1878,  claiming  under  the  tax  deeds, 
agreement  and  conveyance. 

The  191st  section  of  the  Assessment  Act,  enacts  that  "  in 
all  cases  where  lands  are  sold  for  arrears  of  taxes,  whether 


336  ONTARIO  APPEAL  REPORTS.  [VOL. 

Judgment,  such  sale  is  or  is  not  valid,  then  so  far  as  regards  rights  of 
Osler,  entry  adverse  to  any  bond  fide  claim  or  right,  whether 
J-A-  valid  or  invalid,  derived  mediately  or  immediately  under 
such  sale,  section  9  of  the  Act  respecting  the  Law  and 
Transfer  of  Property  shall  not  apply,  to  the  end  and  intent 
that  in  such  cases  the  right  or  title  of  persons  claiming 
adversely  to  any  such  sale  shall  not  be  conveyed  where  any 
person  is  in  occupation  adversely  to  such  right  or  title, 
and  that  in  such  cases  the  common  law,  and  sections 
2,  4,  and  6  of  the  statute  (32  Hen.  VIII.  ch.  9),  be  revived, 
and  the  same  are  and  shall  continue  to  be  revived." 

The  question  therefore  is  whether  the  second  sale,  be  the 
same  valid  or  invalid,  can  be  considered  a  sale  of  the  resi- 
due of  the  northerly  or  north  part  of  the  lot  which  re- 
mained undisposed  of  after  the  first  sale.  The  tax  pur- 
chaser, I  take  it,  must  rely  upon  the  tax  deed  or  convey- 
ance as  apparently  at  least  justifying  his  occupation,  and 
if  the  description  of  the  land  is  so  defective  or  uncertain 
that  the  parcel  intended  to  be  sold  cannot  be  ascertained, 
I  cannot  see  where  the  Court  derives  authority  to  do  what 
seems  to  have  been  done  in  this  case,  namely,  to  locate  it 
in  such  manner  as  is  best  for  the  owner  of  the  land  and 
then  to  treat  the  tax  purchaser  as  in  occupation  of  that 
part  and  give  him  as  to  it  the  benefit  of  the  section. 

The  treasurer  is  by  section  170  (1),  which  first  appeared 
in  the  Assessment  Act  of  1869,  directed  to  sell  so  much  of 
the  land  as  is  necessary  to  discharge  the  taxes  and  charges 
of  the  sale,  selling  in  preference  such  part  as  he  may  con- 
sider best  for  the  owner  to  sell  first,  and  he  need  not  in 
selling  do  more  than  say  that  he  will  sell  so  much  as  is 
necessary  to  secure  the  payment  of  what  is  due ;  but  by 
section  173  he  is  required,  after  selling  the  land,  to  give  the 
purchaser  a  certificate  stating  distinctly  what  part  of  the 
land,  and  what  interest  in  it,  has  been  sold,  or  stating  that 
the  whole  has  been  sold,  and  describing  the  same  ;  and  by 
section  178,  it  is  further  provided  that  he  shall  in  all  cer- 
tificates and  deeds  given  for  lands  sold,  give  a  description 
of  the  part  sold  with  sufficient  certainty,  and  that  if  less 
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than  a  whole  lot  is  sold,  he  shall  give  such  a  general  de-  Judgment, 
scription  as  may  enable  a  surveyor  to  lay  off  the  piece  sold  Osler 
on  the  ground.    This,  however,  is  the  work  of  the  treas-       J- A. 
urer,  and  the  Court  can  only  deal  with  what  he  has  done 
without  improving  or  correcting  it.    If  in  the  certificate 
or  deed  he  has  not  located  the  land,  the  Court  cannot  do 
so.    I  do  not  understand  that  in  this  case  the  Court  has 
ascertained  the  location  of  the  ten  acres  by  construction 
of  the  language  of  the  description;  at  least  the  judgment 
as  reported  will  not  admit  of  that  view. 

They  have  located  them  by  selection  out  of  the  land 
charged,  on  the  principle  which  the  treasurer  is  required 
to  act  upon  when  doing  so.  This,  I  think,  was  wrong. 
The  defendant  was  in  occupation  of  the  whole  of  the  land 
not  comprised  in  the  first  sale,  and  if  the  ten  acres  thereof 
thus  located  by  the  Court,  are  not  ascertained  by  the  tax 
deed  itself  or  the  certificate,  how  can  his  occupation  of  that 
particular  ten  acres  be  said  to  be  derived  under  the  sale 
for  taxes,  or  imputed  to  it  more  than  to  any  other  part  of 
wrhat  he  was  so  in  occupation  ?  Either  there  is  a  bond  fide 
right  or  claim  to  the  whole,  valid  or  invalid,  which  brings 
the  purchaser,  who  entered  in  the  belief  that  he  had 
bought  the  whole,  but  who  cannot  point  to  any  description 
in  his  deed  which  includes  it,  within  the  protection  of 
section  191,  or  else  the  description  is  so  vague  and  uncer- 
tain or  defective,  that  it  cannot  be  seen  therefrom  what 
lands  have  been  sold,  and  the  purchaser's  occupation  can- 
not be  attributed  to  it. 

I  am,  however,  of  opinion  that  the  proper  inference 
to  be  drawn  from  the  proceedings,  and  the  proper  con- 
struction of  the  certificate  and  tax  deed  is,  that  the  sale 
was  a  sale  of  the  residue  of  the  north  part  of  the  lot 
remaining  unsold,  after  the  sale  of  1868.  The  whole  of 
the  north  part  was  properly  assessed  in  the  first  instance. 
The  mis-statement  of  the  acreage  would  not  necessarily 
invalidate  the  assessment  or  a  sale  of  any  part  of  it  for 
arrears.    Fifty  acres  of  the  north  part  were  sold  in  1868 
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Judgment,  for  taxes  accrued  on  the  north  part,  to  31st  December, 
Osler,  1867.  Against  the  whole,  the  fifty  acres  as  well  as  the 
J- A.  residue,  taxes  for  1868  and  18Q9,  again  accrued.  The 
purchaser  of  the  fifty  acres  paid  his  proportion  of  them,  and 
the  balance  remained  a  charge  upon  the  residue  of  the 
north  part  of  the  lot,  whether  it  was  called  the  southerly 
or  south-easterly  or  south-westerly  part  of  the  north  part, 
and  whether  it  contained  ten  acres  as  was  supposed,  or  more. 
For  that  balance  and  for  the  taxes  of  1870,  this  remainder 
of  the  lot  was  sold  in  1871.  There  may  have  been  some 
irregularity  in  the  assessment  for  1870,  but  as  to  the  arrears 
of  1868  and  1869,  it  cannot  be  said  that  they  were  arrears 
of  an  assessment  of  a  parcel  of  ten  acres.  They  were  a 
charge  on  the  residue  of  the  lot  whatever  that  was.  The 
sale  of  1871  may  have  been  open  to  objection  for  unfair- 
ness or  neglect  of  duty  on  the  part  of  the  treasurer  and 
other  officials  in  omitting  to  ascertain  the  quantity  of  land 
which  remained  unsold  in  the  lot,  and  for  irregularities  in 
the  proceedings  anterior  to  the  sale,  but,  whether  valid  or 
invalid,  it  was  undoubtedly  a  sale  for  taxes,  some  part  of 
which  had  been,  so  far  as  we  know,  properly  assessed  upon 
the  whole  north  half  or  north  part,  and  which  remained 
charged  upon  the  residue  remaining  unsold  at  the  sale  of 
1868. 

It  was  also  a  sale  of  the  part  not  sold  at  that  sale.  It 
professed  to  be  such  a  sale.  It  is  so  described  in  the  war- 
den's warrant ;  in  the  official  advertisement  of  the  sale  ;  in 
the  record  of  the  sale ;  in  the  treasurer's  book  and  in  the 
tax  deed.  Whether  the  sale  was  valid  or  invalid,  I  think 
it  was  that  residue  which  was  intended  to  be  sold  :  and 
which,  though  the  acreage  is  mis-stated,  the  tax  deed  pur- 
ports to  convey.  The  defendant  is  in  occupation  of  the 
whole,  claiming  adversely  to  the  person  whose  right  or 
title  the  plaintiff  acquired.  That  right  or  title  was  then  a 
mere  right  of  entry,  the  conveyance  of  which  is  avoided 
by  section  191. 
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The  plaintiff  is,  therefore,  not  entitled  to  recover  any  Judgment, 
part  of  the  land,  and  the  appeal  must  be  allowed,  and  the  Osler 
action  dismissed.  JA 

Maclennan,  J.  A. : — 

I  am  of  opinion  with  great  respect  that  this  appeal 
should  be  allowed. 

I  think  it  clear  that  the  patent  of  the  northerly  part  of 
the  lot  is  valid,  and  that  the  description  of  the  land 
intended  to  be  granted  is  certain.  The  southerly  part  of 
the  lot  had  been  patented  with  a  description  by  metes  and 
bounds, thirty  chains  by  thirty-three  and  a-half,one  hundred 
acres,  the  only  posts  being  at  the  front  angles ;  afterwards 
the  patent  in  question  was  issued  describing  the  land  as 
the  northerly  part  containing  sixty  acres,  more  or  less,  and 
giving  no  metes  or  bounds.  The  whole  lot  was  thirty 
chains  by  sixty-eight,  with  the  north-west  angle  cut  off,  a 
piece  in  the  form  of  an  isosceles  right  angled  triangle 
with  a  side  of  sixteen  chains  fifty  links,  containing  about 
thirteen  and  one-half  acres.  The  whole  lot  lay  north-west 
and  south-east,  the  bearing  of  the  side  lines  being  forty- 
iive  degrees  west  of  north,  so  that  the  general  lie  of  the 
whole  lot  was  northerly  and  southerly,  and  the  description 
in  the  patents  as  the  northerly  and  southerly  parts  quite 
accurate. 

The  plaintiff  claims  under  the  patent  of  the  northerly 
part  by  several  mesne  conveyances  from  the  patentee,  and 
he  therefore  proved  a  good  prima  facie  title.  There  are 
two  defences,  namely,  a  sale  for  taxes  and  the  protection 
afforded  by  section  191  of  the  Assessment  Act,  and  the 
Statute  of  Limitations.    There  was  a  sale  for  taxes  in 
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Judgment.  1868  of  fifty  acres,  and  the  tax  deed  conveys  the  parcel 

Maclennan,  sold  in  the  form  of  parcel  A  in  the  following  diagram  : 
J.A.  > s  j 


The  taxes  for  which  this  sale  was  made  were  for  the 
whole  northerly  half.  In  the  Crown  Lands  plan  the 
northerly  half  lot  is  marked  as  containing  eighty  acres, 
but  it  really  contains  eighty- two  or  eighty-three,  and  the 
patent  says  sixty  acres  more  or  less.  So  that  when  fifty 
acres  were  sold  it  was  supposed  only  ten  acres  were  left,, 
but  there  were  really  thirty-two  or  thirty-three.  The  taxes 
for  1868  and  1869  were  upon  the  whole  northerly  half 
the  same  as  before,  without  making  any  division,  although 
fifty  acres  had  been  sold  to  Smith.  Smith  paid  his  pro- 
portion of  the  taxes  for  these  two  years  ;  that  is,  the 
proportion  for  the  fifty  acres  which  he  had  bought,  and 
left  the  remainder  unpaid.  The  assessment  for  1870  was 
of  ten  acres,  the  south-east  part  of  the  north  half,  and  in 
1871  there  was  another  sale  for  these  arrears.  I  think 
what  was  then  sold  is  shewn  to  have  been  what  was  left 
of  the  northerly  half  after  the  sale  of  the  fifty  acres  in 
1868,  and  I  also  think  the  true  construction  of  the  treasu- 
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rer's  deed  to  the  purchaser  is  of  all  that  was  left.    In  that  Judgment, 
deed  it  is  described  as  "  the  whole  of  the  southerly  part  of  maclennan, 
the  north  half  of  lot  thirteen  in  the  fifth  concession,  con-  J>A- 
taming  ten  acres,  and  being  part  not  sold  for  taxes  in 
1868."    When  we  look  at  the  map  we  find  that  the  part 
composed  of  B  and  0  in  the  diagram  which  was  left  after 
A  was  sold,  is  really  the  southerly  part  of  the  lot,  regard 
being  had  to  the  points  ot  the  compass,  and  I  think  the 
part  of  the  description  "  being  part  not  sold  for  taxes  in 
1868,"  which  is  the  only  certain  part  of  it,  is  what  must 
o-overn.    I  think  the  word  part  can  mean  nothing  but  part 
of  the  north  half,  and  that  the  quantity  ten  acres  must  be 
rejected  as  falsa  clemonstvatio. 

There  is  no  evidence,  I  think,  that  the  purchase  at  the 
sale  was  ten  acres,  as  distinguished  from  all  that  was  left, 
as  if  one  bidder  offered  to  pay  the  taxes  for  all,  and  another 
bid  against  the  first,  and  offered  to  do  it  for  ten  acres,  and 
it  was  knocked  down  to  the  latter,  which  would  make  a 
difference.  However  that  may  be,  the  whole  having  been 
conveyed  by  the  treasurer,  the  defendant  is  claiming 
immediately  under  the  tax  sale  not  merely  ten  acres,  but 
the  whole,  and  is  entitled  to  the  protection  of  section  191  for 
the  whole.  The  deed  must  be  taken  to  say  that  the  whole, 
and  not  merely  ten  acres,  was  sold,  and  I  think  that  is  all 
the  Act  requires.  It  is  not  necessary  that  the  sale  should  be 
valid,  to  give  the  benefit  of  the  Act.  If  the  section  applies 
to  the  whole  parcel,  as  I  think  it  does,  then  the  plaintiff 
cannot  question  the  validity  of  the  sale,  that  can  only  be 
done  by  the  patentee,  who  had  the  paper  title  when  the 
tax  purchaser  entered.  The  defence  under  section  191 
therefore  must  prevail. 

Then  as  to  the  Statute  of  Limitations  :  It  was  contended 
that  the  wild  land  clause  applied,  but  that  contention 
cannot  be  maintained,  for  it  was  shewn  that  the  patentee 
had  entered  soon  after  the  grant,  and  had  cleared  about 
two  acres  of  the  land.  The  contract  under  which  the  de- 
fendant claims  was  in  writing  in  1874,  and  was  for  the 
whole  of  the  land  in  dispute,  and  was  for  valuable  consid- 
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Judgment,   eration.   His  conveyance  also  in  1881  is  of  the  whole.  He 
Maclennan,  therefore  entered  under  a  paper  title  of  the  whole  lot,  and 
JA-       his  entry  and  possession  of  part  was  an  entry  and  possession 
of  the  whole,  and  not  merely  of  the  part  actually  occupied, 
and  that  occupation  having  begun  more  than  ten  years 
before  action,  the  plaintiff's  claim  is  barred. 

For  these  reasons  I  am  of  opinion  that  the  appeal  should 
be  allowed  and  that  the  action  should  be  dismissed. 

Hagarty,  C.  J.  0.,  and  Burton,  J.  A.,  concurred. 


Appeal  allowed  with  costs. 
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In  re  Huson  and  the  Township  of  South 
Norwich. 

Intoxicating  liquors  —  By-law  —  Publication  —  Polling  places — Quashing — 

Discretion. 

Notice  of  intention  to  submit  a  local  option  by-law  to  the  votes  of  the 
township  electors  was  given  in  proper  form  and  for  the  requisite  num- 
ber of  times  in  a  paper  published  in  an  incorporated  village,  the  bounds 
of  which  did  not  actually  touch,  though  they  came  close  to  those  of 
the  township  in  question.  This  paper  was  the  nearest  paper  ;  it  had  a 
large  circulation  in  the  township,  and  was  that  in  which  the  township 
council  had  been  in  the  habit  of  publishing  their  notices  and  by-laws. 
No  paper  was  published  in  the  township  in  question. 

•One  of  the  polling  places  was  described  merely  as  being  "at  or  near"  a 
certain  village.  It  was  shewn  that  this  village  was  a  very  small  one, 
and  that  the  description  was  the  same  as  that  used  in  the  by-laws 
appointing  the  places  for  holding  municipal  elections.  It  was  also 
shewn  that  the  poll  was  held  in  a  house  close  to  the  house  in  which  the 
poll  had  been  held  in  the  next  preceding  municipal  election,  that 
house  itself  having  been  moved  away. 

Another  polling  place  was  specifically  described  by  place,  lot,  and  con- 
cession, but  there  was  an  error  in  the  number  of  the  concession. 

It  was  shewn  that  all  the  proceedings  had  been  taken  in  good  faith,  that 
the  poll  was  very  large,  and  it  did  not  appear  that  any  one  had  been 
misled  by  any  of  these  informalities  : — 

Held,  therefore,  reversing  the  judgment  of  Sm  Thomas  Galt,  C.  J.,  that 
the  Court  might,  in  the  exercise  of  its  discretionary  power  so  to  do, 
refuse  to  quash  the  by-law  in  question. 

This  was  an  appeal  by  the  township  from  the  judgment  Statement, 
of  Sir  Thomas  Galt,  C.  J.,  quashing  a  Local  Option  by-law. 

The  by-law  in  question  was  passed  on  the  16th  of  Feb- 
ruary, 1891,  and  purported  to  prohibit  "the  sale  by  retail 
of  spirituous,  fermented,  and  other  manufactured  liquors  in 
•every  tavern,  inn  or  any  other  house  of  public  entertainment, 
and  the  sale  thereof  altogether  in  every  shop  or  place  other 
than  a  house  of  public  entertainment." 

Notice  of  the  intention  to  submit  the  by-law  to  the  vote 
of  the  electors  was  duly  given  in  a  paper  known  as  the 
:c  Norwich  Gazette,"  published  in  the  village  of  Norwich. 
The  village  is  incorporated,  and  is  contained  within  the 
bounds  of  the  municipality  of  North  Norwich,  and  is 
separated  from  the  municipality  of  South  Norwich  by  a 
small  portion  of  the  lands  of  the  township  of  North  Nor- 
wich. It  was  shown  that  no  newspaper  was  published  in 
the  municipality  of  South  Norwich,  and  that  the  "  Norwich 
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Statement.  Gazette  "  was  the  nearest  newspaper,  and  that  the  council 
of  South  Norwich  had  been  in  the  habit  of  publishing  in 
it  all  notices  and  by-laws  requiring  publication.  It  was 
also  shown  that  the  paper  had  a  large  circulation  in  the 
township  of  South  Norwich. 

The  by-law  named  certain  polling  sub-divisions.  Num- 
ber one  was  described  as  being  "  at  or  near  the  village 
of  Hawtrey,  John  H.  Treffry  to  be  deputy  returning 
officer  : "  and  number  five  was  described  as  being  "  at  or 
near  Spencer's  Mills,  lot  21,  concession  11,  of  the  township 
of  South  Norwich,  James  A.  Wood  to  be  deputy  returning 
officer." 

It  was  shewn  that  the  polling  sub-divisions  were  de- 
scribed in  the  same  way  as  that  in  which  they  had  been 
described  on  the  occasion  of  previous  municipal  elections  -r 
that  the  village  of  Hawtrey  was  a  very  small  place,  and 
that  the  poll  was  held  in  that  village  at  a  place  quite  close 
to  the  place  at  which  the  poll  in  the  next  preceding 
municipal  election  had  been  held,  the  house  itself  at  which 
that  poll  had  been  held  having  been  since  that  time  re- 
moved. It  appeared  that  the  polling  place  at  Spencer's- 
Mills  was  in  the  10th  concession,  not  in  the  11th  concession. 
It  was  shewn  however  that  all  the  proceedings  in  connection 
with  the  election  had  been  taken  in  good  faith,  and  there 
was  no  proof  that  any  person  had  been  misled  by  the 
irregularities. 

The  by  -law  in  question  was  one  of  those  passed  under 
the  authority  of  53  Vic.  ch.  56,  sec.  18  (0.),  and  was  one 
of  those  referred  to  in  the  case  stated  as  to  the  validity  of 
that  enactment.    See  In  re  Local  Option  Act,  18  A.  R.  572. 

After  the  decision  of  the  Court  of  Appeal  in  In  re 
Local  Option  Act,  the  township  made  application  before 
Sir  Thomas  Galt,  C.  J.,  for  a  rehearing  of  the  motion  to 
quash  the  by-law  in  question,  and  this  application  for  a 
rehearing  was  dismissed  with  costs.  No  written  reasons 
were  given,  but  it  was  stated  by  counsel  that  the  learned 
Chief  Justice  thought  the  by-law  too  wide  as  in  effect 
interfering  with  sale  by  wholesale. 
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The  township  appealed,  and  the  appeal  was  argued  before  Argument. 
Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan,  JJ.A., 
on  the  30th  of  March,  1892. 

F.  E.  Titus,  for  the  appellants.  The  by-law  in  question 
is  good,  as  it  follows  the  wording  of  the  statute.  This 
Court  has  already  held  that  the  words  in  the  statute  are 
not  large  enough  to  include  sale  by  wholesale,  and  the 
same  construction  must  be  given  to  the  same  words  in  the 
by-law.  The  other  objections  to  the  by-law  are  merely 
technical  ones,  and  where  everything  has  been  done,  as 
here,  in  good  faith,  and  no  one  has  been  misled,  the  Court 
ought,  in  the  exercise  of  its  discretion,  to  refuse  to  quash  the 
by-law.  The  cases  in  which  a  by-law  has  been  quashed  for 
want  of  proper  publication  are  cases  in  which  there  has  been 
a  deliberate  disregard  of  the  provisions  of  some  enactment, 
and  in  consequence  of  that  disregard  persons  have  been 
misled.  See  Re  Mace  and  County  of  Frontenac,  42  U.  C.  R. 
70 ;  Canada  Atlantic  R.  W.  Co.  v.  Ottawa,  8  O.  R.  201 ; 
Boulton  and  Town  of  Peterborough,  16  U.  C.  R.  380 ;  Re 
Gallerno  and  Township  of  Rochester,  46  U.  C.  R.  279  ; 
Re  White  and  Township  of  Sandwich,  1  O.  R.  530. 

E.  E.  A.  DuVernet,  for  the  respondent.  This  by-law  is 
too  wide  in  its  terms,  and  is  invalid  because  it  prohibits  i 
the  sale  by  wholesale  or  by  druggists,  and  it  does  not  de-  I 
fine  the  locality  in  which  the  sale  is  to  be  prohibited. 
Clearly  the  provisions  as  to  publication  have  not  been 
complied  with.  The  village  of  Norwich  is  not  an  adjoin- 
ing municipality,  and  there  has  been  no  publication  within 
the  meaning  of  the  Act :  R.  S.  O.,  ch.  184,  sec.  293  ;  In  re 
Johnson  and  Lambton,  40  U.  C.  R.  297 ;  Canada  Atlantic 
R.  W.  Co.  v.  Ottaiva,  12  S.  C.  R.  365  ;  In  re  Miles  and  the 
Township  of  Richmond,  28  U.  C.  R.  333  ;  In  re  Coe  and 
the  Township  of  Pickering,  24  U.  C.  R.  439 ;  Simpson  v. 
€ownty  oj  Lincoln,  13  C.  P.  48  ;  Re  Brophy  and  Village  of 
Gananoque,  26  C.  P.  290 ;  Re  Armstrong  and  Toronto,  17 
O.  R.  766.    The  polling  places  are  not  sufficiently  defined. 

F.  E.  Titus,  in  reply. 
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judgment.  May  10th,  1892.    Hagarty,  C.  J.  0.  :— 

Hagarty,  . 
C.  J.O.         In  the  Local  Option  Case  this  Court  has  decided  most  of 

the  questions  arising  in  this  appeal. 

We  held  that  such  a  by-law  only  dealt  with  and  prohi- 
bited the  sale  of  liquors  by  retail,  and  I  think  our  judg- 
ment warrants  our  upholding  the  by-law  in  its  present 
shape,  and  as  it  follows  the  Act  of  the  Legislature 
empowering  it  to  pass  such  a  by-law,  it  cannot  now  be 
impeached  on  the  ground  that  it  does  not  expressly  exempt 
from  its  effect  the  dealing  by  brewers,  distillers,  etc.,  speci- 
ally protected  by  law. 

It  is  simply  a  prohibition  of  retail  dealing,  and  nothing 
more,  and  I  cannot  see  how  any  difficulty  can  arise,  as  is 
suggested  by  the  respondents,  in  its  practical  application. 

The  absence  of  a  specific  penalty  was  held  not  to  invali- 
date. The  objections  to  be  considered  are  on  matters  not 
appearing  on  its  face,  and  connected  with  the  manner  in 
which  it  was  passed. 

One  objection  is  that  the  by-law  does  not  state  the  loca- 
lity within  which  the  sale  is  prohibited.  I  do  not  think 
this  can  avail.  It  professes  on  its  face  to  be  a  by-law  to 
prohibit  the  sale  of  liquor  in  the  township  of  South 
Norwich,  and  it  is  absolute  in  that  township  as  to  every- 
place where  selling  by  retail  might  be. 

The  general  directions  for  holding  the  five  polls  with  the- 
name  of  each  of  the  returning  officers  would  seem  hardly 
open  to  objection. 

The  places  named  are  shewn  to  be  those  where  the- 
ordinary  municipal  elections  have  been  usually  held. 

As  to  publication  : — R.  S.  0.  ch.  184,  sec.  293,  sub-sec  2, 
enacts  that  the  by-law  shall  be  published  "  in  some  public 
newspaper  published  either  within  the  municipality  or  in 
the  county  town,  or  in  a  public  newspaper  published  in  an 
adjoining  local  municipality,  as  the  council  may  designate 
by  resolution." 

It  is  complained  that  this  by-law  was  only  published  in 
the  "  Norwich  Gazette  "  newspaper,  published  in  the  incor- 
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porated  village  of  Norwich,  which  is  in  the  township  of  Judgment. 
North  Norwich,  within  two  miles  of  the  boundary  line  Hagarty, 
between  North  and  South  Norwich,  both  in  the  county  of  CJ-°- 
Oxford  ;  and  that  the  village  does  not  actually  adjoin  South 
Norwich,  as  a  portion  of  North  Norwich  intervenes  be- 
tween it  and  South  Norwich,  and  therefore  it  is  argued 
that  it  was  neither  published  in  a  paper  published  in  the 
municipality  nor  in  an  adjoining  local  municipality. 

It  is  sworn  that  it  is  in  this  village  newspaper  that  the 
council  of  South  Norwich  have  usually  published  their 
by-laws  and  notices  required  by  law,  and  that  there  were 
at  least  fifty-seven  subscribers  to  this  paper  in  South 
Norwich. 

The  objection  is  of  the  narrowest  technicality.  The 
accident  of  the  village  being  incorporated  alone  causes  the 
objection,  as  otherwise  it  is  of  course  in  an  adjoining 
municipality. 

A  perusal  of  the  numerous  affidavits  filed  does  not  in 
any  way  point  to  the  conclusion  that  this  alleged  irregu- 
larity in  any  way  whatever  could  have  influenced  the 
result  of  the  election. 

In  the  cases  cited  to  support  the  objection,  such  as  In  re 
Coe  and  the  Township  of  Pickering,  24  U.  C.  R.  439 ;  In 
re  Miles  and  the  Toivnship  of  Richmond,  28  U.  C.  R.  333 ; 
Simpson  v.  County  of  Lincoln,  13  C.  P.  48  ;  Re  Brophy 
and  Village  of  Gananoque,  26  C.  P.  290,  the  objection  was 
throughout  that  the  time  given  under  the  notices  actually 
published  was  insufficient,  as  in  Simpson  v.  County  of 
Lincoln,  13  C.  P.  48,  in  a  matter  affecting  the  removal  of 
the  county  town,  the  statute  required  the  by-law  to  be 
inserted  "  at  least  four  times  in  each  newspaper  printed 
within  the  limits  of  the  municipality."  It  appeared  that 
it  was  only  published  four  times  in  one  of  the  five  papers  ;  ; 
three  times  in  three  others,  and  not  once  in  the  five 
papers.  Draper,  C.  J.,  held  it  fatal,  pointing  out  that  such 
a  by-law  came  under  the  statute  as  to  subscribing  for  stock 
in  a  railway,  and  not  under  the  Municipal  Act. 

In  the  Municipal  Acts  down  to  about  1860,  the  publica- 
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Judgment,   tion  was  directed  to  be  in  (if  none  published  in  the  muni- 
''hagarty,  cipality)  some  newspaper  "  in  the  nearest  place  in  which  a 
C.J.O.      newspaper  is  published."    See  29  &  30  Vic.  ch.  51,  sec.  196. 
It  wTas  afterwards  enacted  in  the  present  form. 
As  to  polling  places  : — 

The  Liquor  License  Act  directs  the  voting  to  be  as  pro- 
vided by  the  Municipal  Act  as  to  by-laws  requiring  the 
assent  of  the  electors. 

Section  293  allows  the  council  to  fix  the  time  for  taking 
the  votes  at  such  places  in  the  municipality  as  they  shall 
in  their  discretion  deem  best  for  the  purpose. 

In  the  argument  against  the  appeal  it  was  objected  that 
the  polling  places  were  not  indicated  in  the  by-law  with 
sufficient  certainty,  that  the  polling  sub-division  number 
one  was  not  that  used  at  the  next  preceding  municipal 
election,  and  that  the  change  of  polling  place  was  not 
authorized  by  any  by-law  ;  and  that  the  polling  place  used 
for  the  voting  at  sub-division  number  five  was  not  that 
appointed  by  the  by-law. 

These  objections  do  not  appear  in  the  notice  of  objec- 
tions on  the  motion  to  set  aside  the  by-law. 

Number  three  is  there  that  the  by-law  does  not  fix  or 
declare  with  sufficient  certainty  the  several  and  respective 
places  where  the  polling  of  votes  was  to  be. 

This  does  not  seem  to  cover  the  precise  objection  now 
urged. 

The  judgment  of  the  learned  Chief  Justice  does  not 
notice  any  objection  of  a  formal  nature. 

The  by-law  appointed  sub-division  one  "  at  or  near  the 
village  of  Hawtrey,  John  H.  Treffry  to  be  deputy  returning 
officer." 

Treffry  swears  :  "  That  the  polling  booth  was  held  in  my 
own  shop  on  the  front  street,  and  not  more  than  thirty 
rods  from  the  postoffice ;  that  former  elections  were  held 
in  an  empty  hotel  across  the  street  from  my  shop,  being 
not  over  eight  rods  distant,  said  hotel  where  voting  had 
been  done  formerly  having  been  moved  away." 

This  was  in  the  village  of  Hawtrey,  apparently  a  small 
place. 
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Two  persons  swear  that  they  went  to  the  place  gener-  Judgment, 
ally  used  for  the  voting,  and  would  have  failed  to  get  their  Hagarty, 
votes  recorded  had  they  not  on  enquiry  found  the  actual  O.J.O. 
place  for  voting. 

The  clerk  of  the  municipality  swears :  u  The  several  and 
respective  places  mentioned  in  the  by-law  in  question  in 
this  matter  as  the  places  at  which  the  vote  of  the  electors 
of  said  township  would  be  taken  on  said  by-law  were  the 
several  and  respective  places  at  which  the  municipal  elec- 
tions of  said  township  are  usually  held  and  are  described 
in  said  by-law  in  the  same  manner  as  the  said  places  of 
voting  are  described  in  the  by-law  appointing  the  places 
for  holding  the  municipal  elections  of  said  municipality." 

Polling  division  number  five : — The  by-law  describes 
*  polling  sub-division  number  live  at  or  near  Spencer's 
Mills,  lot  21,  concession  11,  of  the  township  of  South  Nor- 
wich, James  A.  Wood  to  be  deputy  returning  officer." 

Wood,  the  returning  officer,  says  :  "  The  election  was 
held  the  same  day  and  time  as  the  municipal  election.  The 
polling  place  was  on  lot  21,  10th  concession,  in  a  building 
owned  by  me." 

Tilton,  a  witness  against  the  by-law,  swears :  "  I  voted 
at  Spencer's  Mills,  one  James  Wood  being  returning 
■officer." 

So  it  appears  the  voting  was  at  Spencer's  Mills,  the 
place  appointed  by  the  by-law.  There  must  either  be  a 
mistake  in  the  number  of  the  concession,  or  possibly  lots 
21  in  the  10th,  and  21  in  the  11th,  concessions  may  have 
been  merely  opposite  to  each  other  across  a  road  or  street, 

The  governing  locality  in  the  by-law  is  Spencer's  Mills, 
and  there  the  election  was  actually  held.  So  I  think  the 
objection  must  fail  as  to  number  five. 

As  to  number  one  I  think  it  is  answered  by  Treffry's 
affidavit.  The  only  objection  seems  to  be  as  to  a  change 
from  the  old  building  formerly  used.  This  building  is 
shewn  to  have  been  moved  away. 

I  judge  from  the  affidavits  that  the  whole  township  took 
a  keen  interest  in  this  voting.    The  poll  was  very  full  and 
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•Judgment,   large,  and  the  majority  very  close.    I  am  satisfied  that 
Hagarty,  nothing  was  done  or  omitted  to  interfere  with  the  fullest 
C.  J.O.     expression  of  the  opinion  of  the  electors. 

During  the  past  forty  years  a  very  large  number  of 
decisions  have  been  pronounced  by  the  Courts  on  objec- 
tions to  by-laws,  and  a  marked  distinction  has  been 
always  taken  between  objections  apparent  on  the  face  of 
the  by-law,  and  those  that  were  urged  against  all  the- 
preliminary  steps  required  by  statute  and  the  various 
provisions  as  to  its  publication  ;  as  to  the  necessary  notices 
to  be  given,  and  the  mode  of  conducting  elections  when 
the  assent  of  the  electors  was  required. 

It  is  not  necessary  to  attempt  any  exhaustive  review  of 
the  cases.  In  1885,  the  late  Sir  Adam  Wilson,  with  his  usual 
painstaking  industry,  reviewed  the  cases  for  the  purpose 
of  extracting  the  principle  which  has  generally  governed 
the  Courts  :  Re  Fenton  and  the  County  of  Simcoe,  10 
0.  R.  27. 

My  learned  brother  Osler  fully  considered  the  question, 
in  this  Court:  Re  Ostrom  and  the  Toivnship  of  Sidney,  15- 
A.  R.  372  (1888). 

This  last  case  fully  established  the  principle  that  when- 
ever a  statute  forbids  the  passing  of  a  by-law  interfering 
with  private  property,  except  on  certain  stated  conditions 
as  to  notice,  etc.,  the  conditions  must  be  strictly  fulfilled. 
If  a  month's  notice  is  required,  its  full  period  must  be 
allowed.  He  reviews  many  of  the  cases.  The  same  rule 
must,  I  presume,  apply  where  any  proceeding  is  directed 
in  express  terms  as  a  condition  precedent  to  jurisdiction. 

But  the  Courts  from  the  earliest  date  have  striven  to< 
,  avoid  undue  strictness  in  the  insistence  of  exact  per- 
formance of  statutable  formalities,  where  they  could  see- 
that  the  objection  did  not  reach  either  to  the  clear  omis- 
sion of  some  condition  precedent  required  to  be  performed  ; 
— where  a  mistake  had  been  made  in  perfect  good  faith  and 
with  an  honest  purpose  of  obeying  the  law,  although  un- 
intentionally deviating  from  its  strict  formal  observance — 
where  the  objection  was  wholly  technical  and  nothing  had. 
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occurred  to  create  a  suspicion  of  unfair  dealing,  and  there  Judgment, 
was  no  reason  whatever  to  believe  that  the  result  of  the  Hagarty, 
whole  proceedings  had  been  affected.  C.J.O. 

It  has  been  often  remarked  that  where  a  rural  popula- 
tion is  entrusted  with  limited  power  to  pass  local  laws,  we 
must  not  be  hypercritical  as  to  exactitude  of  procedure. 

I  think  the  case  before  us  eminently  calls  for  an  applica- 
tion of  this  leniency  of  construction. 

I  see  nothing  whatever  in  the  objection  as  to  the  polling 
places  and  the  proceedings  thereat. 

The  only  point  is,  I  think,  as  to  the  publication  in  the 
"  Norwich  Gazette." 

It  was  undoubtedly  the  nearest  newspaper,  published 
only  two  miles  distant  from  the  township  line  of  South 
Norwich,  and  within  the  next  adjoining  municipal- 
ity of  North  Norwich,  but  unfortunately  it  was  in  an 
incorporated  village,  whose  500  acres  of  statutable  extent 
did  not  actually  touch  the  town  line  of  South  Norwich, 
but  was  separated  therefrom  by  an  "  hiatus  maxime 
deflendus"  a  narrow  strip  of  North  Norwich. 

The  South  Norwich  council,  in  its  simplicity,  had  been 
using  this  nearest  local  journal  for  publication  of  its  by-laws 
and  municipal  notices  for  some  time  past,  and  unfortunately 
used  it  for  the  by-law  now  impeached. 

Unfortunately,  there  was  no  legal  gentleman  to  suggest 
the  plain  course  of  publishing  the  by-law  in  the  county 
town,  as  allowed  by  the  Act. 

I  feel  the  strongest  repugnance  to  giving  effect  to  this 
very  narrow  objection. 

Sir  J.  B.  Robinson  said,  in  Boulton  and  Town  of  Peter- 
borough, 16  U.  C.  R  380  :  "  As  to  the  publication  (in  news- 
paper), whatever  we  might  think  it  right  to  do  where  any 
formality  as  to  notice  has  been  clearly  disregarded,  and 
especially  if  it  should  appear  that  there  was  an  object  in 
omitting  such  formality,  we  certainly  should  not  set  aside 
a  by-law  of  this  description  for  any  slight,  and  perhaps 
accidental  failure  in  that  respect." 
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Judgment.      From  any  knowledge  I  possess  of  the  general  practice  of 
Hagarty,   our  Courts  for  nearly  half  a  century  in  dealing  with  such 
C.J.O.      objections,  I  think  I  may  venture  now  to  use  the  dis- 
cretionary power  of  the  Court,  and  to  refuse  to  hold  this 
honest  mistake  to  be  necessarily  fatal. 

Burton,  and  Maclennan,  J  J.  A.,  concurred. 

Osler,  J.  A.,  concurred  in  the  result. 

Appeal  allowed  with  costs. 


Kent  v.  Kent. 

Husband  and  wife — Conveyance  direct — Separate  use — Curtesy — Limitations. 

A  man,  married  in  1854,  conveyed  in  1870  certain  lands  to  his 
wife  by  deed  under  the  Short  Forms  Act,  with  the  usual  cove- 
nants, for  the  expressed  consideration  of  "  respect  and  of  one 
dollar."  The  husband  and  wife  remained  in  possession  of  the  lands 
until  the  wife  died  in  1872  leaving  a  will  by  which  she  devised  her  real 
estate  to  two  daughters  of  herself  and  this  husband,  aged  respectively 
seventeen  and  twelve.  The  husband  remained  in  possession  till  his 
death  in  1890.  This  action  was  then  brought  by  the  younger  daughter 
and  the  son  of  the  elder  daughter  to  recover  possession  from  the 
devisee  of  the  husband  : — 

Held,  that  there  had  been  a  valid  transfer  of  the  equitable  estate  in  the 
property  to  the  separate  use  of  the  wife  and  that  the  husband  must  be 
held  to  have  been  in  possession  after  her  death  as  guardian  for  the 
children  or  as  trustee  of  the  legal  estate  for  them,  so  that  there  was  no 
bar  under  the  statute  of  limitations. 

Judgment  of  the  Queen's  Bench  Division,  20  0.  R.  445,  affirmed,  Burton, 
J.  A.,  dissenting. 

Statement.     This  was  an  appeal  by  the  defendant  from  the  judgment 
of  the  Queen's  Bench  Division,  reported  20  O.  R.  445. 

The  action  was  brought  to  recover  the  possession  of  cer- 
tain lands  in  the  city  of  London,  which  had  been  conveyed 
in  1870  by  Charles  W.  Kent  to  his  first  wife,  Catharine 
Kent,  by  a  deed  in  the  usual  short  form  with  covenants, 
for  the  expressed  consideration  of  "  respect  and  of  one 
dollar."    The  deed  was  duly  registered.    At  the  time  of  the 
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conveyance  the  husband  and  wife  were  living  together  in  Statement, 
a  house  on  the  lands  in  question,  other  houses  thereon 
being  rented,  and  after  the  deed  had  been  executed 
and  registered  they  continued  to  live  together  in  this 
house  and  in  enjoyment  of  the  rents  until  1872,  when  the 
wife  died,  leaving  a  will  by  which  she  devised  all  her  real 
estate  to  her  children,  Margaret  Caroline  Kent  and 
Catherine  Amelia  Kent.  Margaret  Caroline  Kent  was  at 
this  time  seventeen  years  of  age.  She  married  one  K  H. 
Butt,  on  the  11th  of  November,  1875,  and  died  intestate  in 
June,  1886,  leaving  her  surviving  her  husband  and  one 
child,  Henry  H.  Butt.  Catherine  Amelia  Kent  was  twelve 
years  old  when  her  mother  died,  and  attained  her  majority 
in  1881. 

After  the  death  of  his  first  wife,  Charles  W.  Kent  married 
the  defendant  and  remained  in  possession  of  the  lands 
in  question  until  he  died  in  January,  1890,  leaving  her 
surviving,  and  having  by  his  last  will  devised  to  her  all  his 
property. 

This  action  was  brought  in  May,  1890,  by  Catherine 
Amelia  Kent  and  Henry  H.  Butt,  to  recover  possession  of 
the  lands  in  question  in  this  appeal  and  other  lands,  and 
was  tried  before  Boyd,  C,  at  London  on  the  9th  of  October, 
1890,  who  subsequently  gave  judgment  in  favour  of  the 
plaintiffs  as  to  the  lands  other  than  those  in  question  in 
this  appeal,  but  as  to  the  lands  in  question  in  this  appeal 
in  favour  of  the  defendant,  holding  that  the  possession  of 
the  husband  after  the  wife's  death  was  adverse  to  the 
plaintiffs  and  therefore  that  he  had  acquired  a  title  at  the 
time  of  his  death.  See  20  0.  R.  158.  From  this  portion 
of  the  judgment  the  plaintiffs  appealed  to  the  Divisional 
Court,  who  reversed  the  judgment  of  Boyd,  C,  on  the 
ground  that  the  possession  of  the  husband  after  the  wife's 
death  must  be  held  to  be  possession  as  guardian  for  the 
children  and  therefore  that  there  was  no  bar.  See  20  O. 
R.  445. 
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Argument.  The  defendant  appealed  and  the  appeal  was  argued 
before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
J  J.  A.,  on  the  18th  of  March,  1892. ' 

W.  R.  Meredith,  Q.C.,  and  E.  K  Cameron,  for  the  appel- 
lant. The  conveyance  from  Charles  W.  Kent  to  his  first 
wife  had  no  operation,  the  husband  and  wife  being  in  point 
of  law  one  person :  In  re  March,  Mander  v.  Harris,  24 
Ch.  D.  222,  27  Oh.  D.  166  ;  In  re  Jupp,  Jupp  v.  Buchwell, 
39  Ch.  D.  148 ;  Ogden  v.  Mc Arthur,  36  U.  C.  R.  246  ; 
Meek  v.  Kettle,  1  Ph.  342.  The  conveyance  does  not  even 
operate  as  a  declaration  of  trust.  To  make  a  conveyance 
of  this  kind  equivalent  to  a  declaration  of  trust  there  must 
be  words  showing  an  intention  on  the  part  of  the  husband 
to  constitute  himself  a  trustee  for  the  separate  use  of 
the  wife :  Lucas  v.  Lucas,  1  Atk.  270 ;  McLean  v.  Long- 
lands,  5  Ves.  71  ;  Antrobus  v.  Smith,  12  Ves.  at  p.  46.  No 
equity  arises  in  favour  of  the  wife  unless  there  is  valuable 
consideration:  Richards  v.  Delbridge,  L.  R.  18  Eq.  11; 
Baddeley  v.  Baddeley,  9  Ch.  D.  113  ;  In  re  Breton's  Estate, 
17  Ch.D.416  ;  In  re  Whittaker,  Whittaker  v.  Whittaker,  21 
Ch.  D.  657.  A  man  may  be  quite  willing  to  convey  property 
absolutely  without  being  willing  to  assume  the  responsibility 
and  liabilities  of  a  trustee  and  where  the  deed  shows  that  an 
absolute  conveyance  was  intended  and  the  intention  fails 
the  intending  grantor  should  not  be  held  to  be  a  trustee. 
There  is  no  difference  on  this  point  between  the  case  of  a 
deed  from  husband  to  wife  and  that  of  a  deed  between 
strangers:  Eversley  on  Domestic  Relations, p.  192;  In  re  Bre- 
ton's Estate,  17  Ch.  D.  416.  Where  the  interest  is  a  mere 
equitable  one  the  rule  is  different :  Glass  v.  Burt,  8  O.  R. 
391 ;  Whitehead  v.  Whitehead,  14  0.  R.  621 ;  Jones  v. 
McGrath,  15  0.  R.  189,  16  0.  R.  617.  The  husband  then 
not  being  a  trustee  for  the  wife  must  be  held  to  have 
entered  for  his  own  benefit,  and  the  Statute  of  Limitations 
applies. 

Gibbons,  Q.C.,  for  the  respondents.  The  conveyance 
from  Charles  W.  Kent  gave  to  the  wife  all  the  estate  in 
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the  land  except  the  legal  estate  which  remained  outstand-  Argument, 
ing  in  him  as  trustee  for  the  wife.  The  very  cases  cited 
by  the  appellant  clearly  shew  this.  See  also  Davisson  v. 
Sage,  20  Gr.  115;  In  re  Murray,  9  A.R.  at  p.  374 ;  O'Doherty 
v.  Ontario  Bank,  32  C.  P.  at  p.  299.  Mrs.  Kent  having  been 
married  in  1854  and  having  acquired  the  property  prior  to 
1872  the  Married  Woman's  Property  Act  of  1859  applies, 
.and  Charles  W.  Kent  was  tenant  by  the  curtesy  so  that 
the  Statute  of  Limitations  did  not  begin  to  run  until  his 
-death  in  1890.  If  he  was  not  tenant  by  the  curtesy  he 
was  trustee  of  the  legal  estate  of  the  lands  in  question  and 
his  possession  was  no  bar.  Apart  from  this  the  evidence 
.shows  that  his  possession  after  the  death  of  his  first  wife 
was  of  the  same  kind  as  his  possession  before  her  death, 
namely  for  the  benefit  of  the  wife  and  children,  and  after 
the  first  wife's  death  he  remained  in  possession  simply  as  a 
guardian  for  his  children  who  are  in  no  way  barred  :  In  re 
Hobbs,  Hobbs  v.  Hobbs,  36  Ch.  D.  553 ;  Lyell  v.  Kennedy, 
14  App.  Cas.  437.  The  Statute  of  Limitations  at  most  did 
not  begin  to  run  until  the  younger  daughter  became  of 
age  and  that  daughter  would  have  ten  years  from  that  date 
within  which  to  enforce  her  right  so  that  in  any  view  of 
the  case  the  action  was  begun  in  time. 
W.  R.  Meredith,  Q.C.,  in  reply. 

May  10th,  1892.    Osler,  J.  A.  :— 

I  think  the  judgment  of  the  Queen's  Bench  Division 
should  be  affirmed  on  both  points  of  the  case. 

If  the  deed  from  C.  W.  Kent  to  his  wife  of  the  16th  of 
November,  1870,  is  to  be  regarded  merely  as  an  imperfect 
gift,  whether  it  be  so  by  reason  of  some  defect  or  insuf- 
ficiency in  form  which  would  prevent  it  from  taking  effect 
if  it  had  been  between  strangers,  or  by  reason  of  the  rule 
(now  abolished  by  statute)  that  "  a  man  may  not  grant  or 
give  his  tenements  to  his  wife  during  coverture  for  that  his 
wife  and  he  be  but  one  person  in  the  law,"  the  plaintiff 
must  fail,  as  the  wife  was  a  volunteer  and  the  Court  will 
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Judgment.  not?  simply|because  the  gift  is  imperfect,  aid  it  by  constru- 
Osler,  ing  an  incomplete  act  of  bounty  as  a  declaration  of  trust. 
J.A.  Nevertheless  it  is  clear  beyond  controversy  that  a  husband 
may  make  a^gift  to  his  wife,  which,  to  use  the  old  phrase, 
though  bad  at  law  will  be  supported  in  equity.  He  may 
do  it  in  such  a  manner  as  to  constitute  himself  a  trustee  of 
it  for  her,  and  this  will  be  the  case  where  he  gives  it  to  her 
for  her  own  separate  use.  By  doing  so  he  shows  that  he 
means  her  to  have  the  beneficial  interest,  and  that  his  own 
beneficial  interest  shall  cease  though  the  effect  of  their  re- 
lationship and  legal  unity  may  be  that  the  legal  estate  is 
retained  by  him.  So  also  where  property  is  given  to  her 
for  her  separate  use  by  a  person  other  than  her  husband 
and  no  trustee  is  named  the  husband  will  not  be  permitted 
to  claim  it,  though  the  legal  estate  may  be  cast  upon  him 
by  virtue  of  his  marital  right.  The  very  fact  that  the  pro- 
perty is  given  for  the  wife's  separate  use,  shews  that  she, 
and  not  he,  is  to  have  the  beneficial  interest  and  he  will 
therefore  be  treated  as  a  trustee  for  her  and  her  interest 
will  be  protected  in  that  manner. 

"  In  order  to  constitute  a  gift  between  husband  and  wife 
there  must  be  a  clear  and  irrevocable  gift  to  a  trustee  for 
the  wife,  or  some  clear  and  distinct  act  by  the  husband,  by 
which  he  has  divested  himself  of  his  property,  or  engaged 
to  hold  it  as  trustee  for  his  wife :  "  1  W.  &  T.  L.  C, 
6th  ed.,  545.  For  this  it  is  sufficient  to  refer  to  McLean 
v.  Longlands,  5  Yes.  71  ;  Walter  v.  Hodge,  2  Swanst.  92, 
and  Mews  v.  Meivs,  15  Beav.  529.  In  the  latter  case  the 
Master  of  the  Rolls  says :  "  Though  the  property  does 
not  pass  at  law  yet  in  equity  the  husband  being  the 
owner  at  law  may  become  a  trustee  for  his  wife  and  if 
by  clear  and  irrevocable  acts  he  has  made  himself  such 
trustee  the  gift  to  his  wife  will  be  conclusive." 

If  it  be  conceded,  as  I  think  the  cases  shew  that  it  must 
be,  that  a  husband  may  make  a  gift  directly  to  his  wife 
which  will  be  supported  in  equity,  it  follows  that  as  be- 
tween husband  and  wife  the  incompleteness  of  the  gift 
arising  from  the  impossibility  which  existed  of  transferring 
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the  legal  estate  or  interest  in  it  to  her  is  not  a  difficulty  Judgment 
which  stands  in  the  way  of  its  enforcement.    By  transfer-  Osler, 
ring  the  equitable  or  beneficial  interest  to  her  he  has  done  J,A* 
all  that  is  in  his  power  to  make  the  gift  perfect^  and  if  he 
does  so  equity  regards  him  by  the  very  nature  of  the  trans- 
action as  a  trustee  for  her  of  the  legal  estate. 

The  decision  in  Richards  v.  Delbridge,  L.  R.  IS  Eq.  11, 
is  entirely  consistent  with  this  view.  The  Master  of  the 
Rolls  was  not  dealing  with  the  case  of  a  gift  from  husband 
to  his  wife  but  with  that  of  a  gift  from  one  person  to 
another  not  in  form  sufficient  to  transfer  the  property,  and 
he  held  that  the  transfer  importing  a  present  gift,  but  being 
in  form  insufficient  to  pass  the  legal  interest,  it  could  not  be 
made  effectual  by  being  converted  into  a  declaration  of 
trust.  It  is  impossible  to  suppose  that  that  eminent 
judge  intended  by  general  observations  upon  a  case  of  that 
kind  to  cast  a  doubt  upon  the  long  line  of  decisions  in 
which  it  had  been  held  that  a  gift  perfect  in  form  and 
intended  to  pass  the  beneficial  interest,  but  incapable,  by 
reason  of  the  donee's  status  as  wife  of  the  donor,  of  trans- 
ferring the  legal  estate  in  the  subject  of  the  gift,  will  be 
supported  in  equity.  It  is  one  thing  to  hold  that  Richards 
v.  Delbridge  applies  in  such  a  state  of  facts  as  appeared  in 
Hayes  v.  The  Alliance,  etc.  Assurance  Co.,  8  L.  R.  Ir.  149, 
where  there  was  nothing  in  the  form  of  the  gift  or  the 
surrounding  circumstances  to  shew  that  the  alleged  gift  to 
the  wife  was  intended  to  pass  the  immediate  beneficial 
interest,  and  quite  another  to  attempt  to  fit  it  to  a  case 
where  everything  points  to  a  different  conclusion. 

The  language  of  Bacon,  V.-C,  in  Warriner  v.  Rogers^ 
L.  R.  16  Eq.  340,  348,  was  approved  in  Richards  v.  Del- 
bridge.  "  The  one  thing  necessary  to  give  validity  to  a 
declaration  of  trust — the  indispensable  thing — I  take  to 
be,  that  the  donor,  or  grantor,  should  have  absolutely  parted  . 
with  that  interest  which  had  been  his  up  to  the  time  of 
the  declaration,  should  have  effectually  changed  his  right 
in  that  respect  and  put  the  property  out  of  his  power,  at 
least  in  the  way  of  interests 
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Judgment.       Every  word  of  that  may  be  applied,  having  regard  to 
Osler,     the  status  of  the  parties,  which  prevents  the  transfer  of 
the  legal  estate,  in  considering  tne  deed  in  the  present 
case.    The  question  is  whether  you  can  find  in  it  evidence 
of  a  gift  to  the  wife's  separate  use. 

"  The  legal  owner  of  property,"  says  the  Master  of  the 
Rolls  in  the  case  which  has  been  so  much  invoked  by 
the  appellant,  {Richards  v.  Delbridge,L.  R.  18  Eq.  at  p. 
14)  "  may,  by  one  or  other  of  the  modes  recognized  as 
amounting  to  a  valid  declaration  of  trust,  constitute 
himself  a  trustee,  and,  without  an  actual  transfer  of  the 
legal  title,  may  so  deal  with  the  property  as  to  deprive 
himself  of  its  beneficial  ownership,  and  declare  that  he  will 
hold  it  from  that  time  forward  on  trust  for  the  other 
person.  It  is  true  he  need  not  use  the  words  '  I  declare 
myself  a  trustee,'  but  he  must  do  something  which  is 
equivalent  to  it,  and  use  expressions  which  have  that 
meaning." 

No  particular  form  of  words  is  necessary  in  order  to  vest 
property  in  a  married  woman  to  her  separate  use,  but  the 
intention  to  give  her  such  an  interest  in  opposition  to  the 
legal  rights  of  her  husband  must  be  clear  and  unequivocal. 
Any  form  of  expression  which  is  indicative  of  an  intention 
to  confer  the  beneficial  enjoyment  upon  the  wife,  and  to 
exclude  the  rights  of  the  husband,  will  be  enough  :  1  W. 
&  T.  L.  C.  6th  ed.,  p.  546. 

The  question  is  one  of  the  proper  construction  of  the 
deed,  and  it  seems  to  me  that  we  should  be  depriving  its 
language  of  all  meaning  were  we  to  read  it  as  not  evi- 
dencing the  intention  of  the  husband  to  confer  a  separate 
estate  upon  the  wife.  In  the  first  place  the  habendum  is 
to  her  sole  use.  No  doubt  this  word  "  sole,"  as  decided  in 
Gilbert  v.  Lewis,  1  DeG.  J.  &  S.  38,  and  Massy  v.  Rowen, 
L.  R.  4  H.  L.  288,  is  not  a  word  of  art  with  a  fixed  techni- 
cal meaning,  but  found  where  it  is  here  found  in  a  deed  to 
a  married  woman  from  her  husband,  it  cannot  be  disre- 
garded and  silenced  and  read  merely  in  the  sense  that  the 
grantee  is  to  have  an  interest  separate  and  apart  from 
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others,  not  necessarily  from  her  husband,  but  from  other  Judgment, 
persons  in  general.  On  this  point  I  may  cite  the  following  Osler, 
passage  from  the  judgment  of  Chatterton,  V.-C,  in  Hart-  JA" 
ford  v.  Power,  Ir.  R.  2  Eq.  (1868),  at  p.  212  :  "  The  primary 
and  grammatical  meaning  of  that  word  (sole)  plainly  does 
signify  exclusion  :  the  real  question  to  be  solved  is,  exclu- 
sion of  whom  ?  When  the  woman  is  unmarried  and  the 
instrument  does  not  in  terms,  or  from  the  circumstances, 
point  this  expression  to  a  future  coverture,  the  exclusion 
is  now  settled  to  be  of  others  in  general,  and  therefore  not 
to  apply  with  the  required  particularity  to  an  after-taken 
husband.  But  if  the  woman  is  married,  it  seems  to  me 
that  the  exclusion  most  natural  to  occur  to  the  mind  of  the 
donor,  aware  of  her  coverture,  is  that  of  the  husband ;  and 
he  can  be  excluded  only  by  holding  the  gift  to  be  to  the 
separate  use  of  his  wife." 

This  was  said  subsequent  to  the  decision  by  the  Court 
of  Appeal  of  Massy  v.  Hayes,  affirmed  in  the  House  of  Lords, 
swb  norm.  Massy  v.  Rowen,  L.  R.  4  H.  L.  288,  and  the  decision 
of  the  Vice-Chancellor  was  afterwards  affirmed  in  appeal,  Ir. 
R.  3  Eq.  602.  It  is  cited  and  followed  by  Boyd,  C,  in 
Dame  v.  Slater,  21  O.  R.  375;  and  the  reasoning  is  a  fortiori 
as  applied  to  the  case  of  a  deed  from  the  husband  to  the 
wife.  It  is  moreover  to  be  observed  that  the  word  is  here 
found  in  the  habendum  of  the  deed  which  is  no  part  of  the 
ordinary  statutory  short  form,  but  is  an  addition  to  it.  I 
do  not  indeed  found  much  upon  that  (though  it  is  not  to  be 
overlooked)  as  the  deed  is  in  a  printed  form.  Still  these 
circumstances  are  strong  to  shew  that  the  grantee  was 
intended  to  take  the  beneficial  interest,  nor  are  we  driven 
to  rely  upon  them  alone.  Though  the  deed  is  a  voluntary 
deed,  the  husband  enters  into  the  usual  covenants  with  his 
wife.  They  may  be  ineffectual  as  covenants,  but  as  the 
language  of  the  husband  in  relation  to  his  grant  they  shew 
that  the  object  and  intention  of  it  was  that  she  was  to 
•enjoy  an  estate  separate  and  apart  from  the  grantor 
There  is  the  covenant  for  quiet  enjoyment,  that  it  "  shall  and 
may  be  lawful  for  the  grantee  from  time  to  time  and  at  all 
times  hereafter,  peaceably  and  quietly  enter  upon,  have, 
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Judgment,  take,  occupy,  possess  and  enjoy  the  said  lands,  and  to  have,. 
Osler,  receive  and  take  the  rents,  issues,  and  profits  thereof,  and 
JA-  of  every  part  thereof  to  and  for'  her  and  their  use  and 
benefit  and  without  any  let,  suit,  trouble,  denial,  evic- 
tion, interruption,  claim  or  demand  whatsoever  of  from 
or  by  him  the  said  covenantor,  or  his  heirs,  or  any  person 
claiming,  or  to  claim,  by,  from,  under  or  in  trust  for  him,, 
them  or  any  of  them." 

There  is  also  the  covenant  for  further  assurance  on  the 
part  of  the  grantor,  to  execute  all  such  conveyances  or 
assurances  for  the  better,  more  perfectly  and  absolutely 
conveying  the  said  lands  to  the  grantee.  And  lastly  there 
is  the  general  release  clause. 

Looking  at  the  whole  instrument,  I  think  with  great 
respect  that  its  proper  construction  is  that  a  gift  to  the 
separate  use  was  intended,  and  has  been  conferred.  One 
intent  pervades  the  whole,  the  intent,  namely,  of  excluding 
the  husband's  beneficial  interest  and  of  conferring  it  upon 
the  wife.  I  think  therefore  the  deed  is  valid  and  sufficient  to- 
transfer  to  the  wife  the  separate  estate  in  the  property. 

The  cases  of  Ex  parte  Killick,  3  M.  D.  &  DeG.  480; 
Green  v.  Britten,  1  DeG.  J.  &  S.  649 ;  and  Massy  v. 
Rowen,  L.  R  4  H.  L.  288,  appear  to  me  not  only  to  contain 
nothing  opposed  to  this  construction  of  the  deed  but  to 
justify  it. 

If  the  deed  in  question  in  the  case  of  Davisson  v.  Sage, 
20  Gr.  115,  was  as  between  the  husband  and  wife  a  volun- 
tary deed,  and  I  see  nothing  to  the  contrary  in  the  facts 
stated  in  the  report,  the  decision,  though  not  binding  upon 
us,  is  a  decision  of  an  eminent  judge  in  support  of  the  view 
contended  for  by  the  plaintiffs.  Subject  to  these  observa- 
tions I  concur  in  the  judgment  of  the  Queen's  Bench  Divi- 
sion upon  this  part  of  the  case. 

Upon  the  other  point  argued,  viz.  the  effect  of  the 
Statute  of  Limitations,  I  have  nothing  to  add  to  what  has- 
been  said  in  the  Court  below.  The  authorities  referred  to 
appear  to  me  fully  to  support  the  conclusion  that  the 
Statute  of  Limitations  forms  no  bar  to  the  action. 

In  my  opinion  the  appeal  should  be  dismissed. 
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Maclennan,  J.  A.  : — 


Judgment. 


Maclennan, 
J.  A. 


I  think  the  true  distinction  between  the  case  of  Milroy 
v.  Lord,  4  DeG.  F.  &  J.  264,  and  the  present  case  has  been 
pointed  out  in  the  very  full  judgments  now  in  re  view,  namely 
that  in  that  case  the  settlement  was  an  instrument  between 
the  owner  of  the  shares,  and  a  person  who  was  intended  to 
be  a  trustee  for  a  lady  who  was  not  then  married,  whereas 
the  present  is  a  deed  between  a  husband  and  his  wife.  In 
that  case  it  was  clear  the  settlor  did  not  intend  himself  to 
become  a  trustee,  but  rather  that  Mr.  Lord  should  be  one, 
and  nothing  passed  to  Mr.  Lord  in  respect  of  which  he  could 
be  a  trustee,  and  the  consequence  was  that  neither  of  them 
could  be  held  to  have  been  put  in  that  position. 

In  my  judgment  it  follows  from  the  very  nature  of  a 
separate  use  for  a  married  woman  that  the  deed  in  question 
here  was  effectual  to  vest  in  Mrs.  Kent  that  species  of  pro- 
perty. 

The  first  peculiarity  of  separate  property  is  that  it  is  a  pure- 
ly equitable  right.  It  is  not  recognized  at  law  at  all.  It  is 
separate  and  distinct  from  the  legal  property  in  the  case 
of  goods  and  chattels,  and  from  the  legal  title  in  the  case 
of  lands. 

So  also  it  is  a  distinct  thing  from  the  ordinary  equitable 
estates  belonging  to  a  married  woman,  as  for  example 
when  lands  are  given  to  trustees  in  fee  in  trust  for  a 
married  woman  and  her  heirs,  or  for  a  single  woman  in  fee 
who  afterwards  marries.  In  such  cases  equity  follows  the 
law,  and  preserving  this  analogy  between  legal  and  equit- 
able estates  requires  that  the  equitable  estate  of  the 
married  woman  shall  be  conveyed  inter  vivos  in  the  same 
manner  as  a  legal  estate.  This  is  how  it  is  expressed  by 
Lord  Westbury  in  Taylor  v.  Meads,  4  DeG.  J.  &  S.  597, 
■the  case  in  which,  as  pointed  out  by  Strong,  J.,  in 
Davisson  v.  Sage,  20  Gr.  115,  it  was  first  authoritatively  de- 
cided that  a  married  woman  could  make  a  valid  will  of  her 
separate  estate.  Lord  Westbury  goes  on  to  say  that  while  a 
married  woman  could  not  devise  her  ordinary  equitable 
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Judgment,  estates,  the  interest  created  by  the  separate  use  is  the  crea- 
Maclennaf,  tion  of  a  court  of  equity,  to  which  there  is  nothing  corres* 
J  A-       pondent  at  law,  and  which  would  be  deprived  of  its  char- 
acter if  it  were  made  subject  to  a  form  of  alienation  that 
proceeds  upon  the  basis  of  the  existence  of  control  and  in- 
terest in  the  husband  and  personal  disability  in  the  wife. 

In  another  part  of  the  same  judgment,  which  was  de- 
livered when  sitting  in  the  Court  of  Appeal  on  an  appeal 
from  the  Master  of  the  Rolls  the  Lord  Chancellor  says  (p. 
603):  "When  the  Courts  of  Equity  established  the  doctrine 
of  the  separate  use  of  a  married  woman,  and  applied  it  to 
both  real  and  personal  estate,  it  became  necessary  to  give 
the  married  woman,  with  respect  to  such  separate  property, . 
an  independent  personal  status,  and  to  make  her  in  equity 
a,  feme  sole.  It  is  of  the  essence  of  the  separate  use  that  the 
married  woman  shall  be  independent  of  and  free  from  the 
control  and  interference  of  her  husband.  With  respect  to 
separate  property  the  feme  coverte  is  by  the  form  of  trust 
released  and  freed  from  the  fetters  and  disability  of  cover- 
ture, and  invested  with  the  rights  and  powers  of  a  person 
who  is  sui  juris.  To  every  estate  and  interest  held  by  a 
person  who  is  sui  juris  the  common  law  attaches  a  right 
of  alienation,  and  accordingly  the  right  of  a  feme  coverte  to 
dispose  of  her  separate  estate  was  recognized  and  admitted 
from  the  beginning,  until  Lord  Thurlow  devised  the  clause 
against  anticipation." 

This  case  is  the  last  of  the  long  list  of  authorities  which 
establish  the  proposition  that,  apart  from  the  anticipation 
bar,  a  married  woman  is  as  regards  her  separate  estate  in. 
equity  regarded  as  a  feme  sole,  and  can  dispose  of  it  by  gift, 
sale,  mortgage,  bequest  or  devise,  just  as  she  might  do  if 
unmarried.  She  has  no  power,  however,  by  her  own  act 
merely,  to  convey  the  legal  property  or  estate.  That  must 
be  dealt  with  according  to  the  rules  of  law,  but  the  persons 
who  have  the  legal  property  or  title,  are  trustees  for  her, 
and  are  compellable  in  equity  to  observe  her  directions^, 
and  to  hold  the  legal  titles  for  her  benefit. 
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That  is  now  the  well  understood  position  of  a  married  Judgment, 
woman  with  reference  to  separate  property,  and  to  com-  maclennan, 
plete  the  view  of  the  matter  it  is  only  necessary  to  add  J,A- 
that  it  is  also  firmly  established  that  her  husband  may  be 
the  trustee,  as  well  as  a  third  person.    This  proposition 
w^ould  seem  to  follow  as  a  mere  corollary  from  the  first. 
For  if  the  wife  is  to  be  regarded  as  a  feme  sole  as  regards 
any  property  the  husband  must  also  be  sole  to  the  same 
extent. 

The  distinction  between  a  wife's  ordinary  equitable 
estates,  and  those  which  she  holds  as  separate  property, 
and  which  may  conveniently  be  termed  her  separate 
estates,  has  been  pointed  out  by  Lord  Westbury  in  the 
passage  already  cited,  and  it  follows  that  if  a  husband 
were  to  attempt  to  convey  an  ordinary  equitable  estate  to 
her  by  direct  conveyance  the  attempt  would  fail,  because 
of  the  unity  in  law  of  husband  and  wife.  He  could  no 
more  convey  such  an  estate  to  her  than  he  could  convey  a 
legal  estate  or  title,  for  as  Lord  Westbury  says,  equity  fol- 
lows the  law  with  respect  to  such  property.  The  convey- 
ance would  simply  be  void,  and  a  court  of  equity  could 
give  no  more  effect  to  it  than  a  court  of  law. 

But  how  if  a  husband  proposes  to  convey  to  a  wife  not 
a  legal  estate  or  title,  nor  an  ordinary  equitable  title,  but 
an  estate  or  interest  for  her  separate  use.  Can  that  be 
done  ?  Is  there  anything  to  hinder  it  ?  If  it  is  a  dealing 
with  a  separate  use,  equity  says  the  wife  is  to  be  regarded 
as  &  feme  sole.  She  is  capable  of  receiving  and  accepting 
the  gift,  and  if  she  is  sole  to  receive  and  accept,  why  should 
the  husband  not  be  sole  to  convey  or  give  ?  If  as  is  con- 
ceded on  all  hands  he  is  sufficiently  distinct  and  separate 
from  his  wife  so  that  he  can  declare  himself  to  be  a  trustee 
for  her,  for  her  separate  use,  why  can  he  not  give  or  grant 
to  her  that  kind  of  property  in  respect  of  which,  according, 
to  the  doctrine  of  equit}T  the  husband  and  wife  are  not  one, 
but  separate  and  distinct  persons,  as  well  as  give  it  to  her 
by  the  indirect  method,  an  express  declaration  of  trust  ? 
Indeed,  how  does  it  happen  that  a  husband  can  be  a  trustee 
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Judgment.  for  his  wife>  if  they  are  one  person  and  not  separate  per- 
Maclennan  sons,  in  law  ?  The  only  answer  to  that  I  think,  is  that 
^"A"  courts  of  equity  have  established  the  rule  that  for  the 
purpose  of  such  interests  a  husband  is  to  be  regarded  as 
a  separate  person  from  his  wife,  and  vice  versa. 

Separate  estate  then  is  an  interest  in  property  which  is 
sui  generis,  and  its  distinguishing  quality  is  that  in  rela- 
tion to  it  the  marriage  bond  is  to  be  disregarded.  It  may 
be  created  in  any  kind  of  property  real  or  personal,  and 
by  any  owner  who  is  sui  juris,  and  being  an  equitable 
interest  it  may  be  created  and  transferred  by  the  same 
means  as  other  equitable  interests,  depending  on  the  nature 
of  the  property.  In  the  case  of  land  writing  is  required 
by  the  Statute  of  Frauds.  In  Williams  on  Real  Property, 
154-5,  it  is  stated,  referring  to  Saunders  on  Uses,  that 
"  trusts  or  equitable  estates  may  be  created  and  passed 
from  one  person  to  another  without  the  use  of  any  parti- 
cular ceremony  or  form  of  words."  By  section  3  of  the 
Statute  of  Frauds,  all  declarations  or  creations  of  trust  in 
lands  shall  be  manifested  and  proved  by  some  writing 
signed,  &c,  and  by  section  9,  "  all  grants  and  assignments 
of  any  trust  or  confidence  shall  likewise  be  in  writing, 
signed  by  the  party  granting  or  assigning  the  same."  Mr. 
Williams  says  further  :  "  In  the  transfer  of  equitable  estates 
it  is  usual  in  practice  to  adopt  conveyances  applicable  to 
the  legal  estate,  but  this  is  never  necessary.  If  writing  is 
used  and  duly  signed  in  order  to  satisfy  the  Statute  of 
Frauds,  and  the  intention  to  transfer  is  clear,  any  word  s 
will  answer  the  purpose." 

In  Richards  v.  Delbridge,  L.  R.  18  Eq.  at  p.  15,  Jessel, 
M.  R.,  says :  "  For  a  man  to  make  himself  a  trustee  there 
must  be  an  expression  of  intention  to  become  a  trustee, 
whereas  words  of  present  gift  show  an  intention  to  give 
over  property  to  another,  and  not  to  retain  it  in  the  donor's 
own  hands  for  any  purpose." 

As  applicable  to  the  case  then  before  him  I  think  no 
fault  can  be  found  with  this  statement  of  the  law,  but 
I  think  it  is  clearly  not  sufficient  as  a  general  statement. 
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It  must  be  evident  that  if  a  man  signs  a  deed  or  writing  Judgment, 
the  legal  effect  of  which  is  that  he  thereby  becomes  a  Maclennan, 
trustee,  there  need  not  be  any  literal  expression  of  inten-  J,A- 
tion  to  become  one.    The  deed  or  writing  as  a  whole  is 
the  expression  of  his  intention,  and  the  particular  words 
used  are  immaterial. 

In  my  humble  judgment  I  think  the  decision  in  Richards 
v.  Delbridge,  L.R.  18  Eq.  11,  quite  right.  It  was  not  a 
<case  of  husband  and  wife,  but  was  a  memorandum  of  gift 
from  a  man  to  his  grandson.  It  was  clearly  insufficient  as 
an  assignment,  and  the  question  was  whether  it  was  a  good 
declaration  of  trust.  There  was  clearly  no  ground  on  which 
it  could  be  held  a  declaration  of  trust  without  overruling 
Milroy  v.  Lord,  4  DeG.  F.  &  J.  264,  a  decision  of  the  Court 
of  Appeal,  and  I  also  think  that  Richardson  v.  Richardson, 
L.R.  3  Eq.  676,  and  Morgan  v.  Malleson,  L.R.  10  Eq.  475, 
cannot  be  supported  for  the  same  reason. 

But  these  cases  leave  the  decisions  upon  gifts  by  hus- 
band to  wife  untouched. 

Not  one  of  the  numerous  cases  of  the  latter  kind  pretend 
for  a  moment  that  any  legal  property  or  interest  could  be 
passed  by  husband  to  wife  by  direct  gift,  and  all  they 
decide  is  that  in  the  particular  instance  that  interest 
passed  which  alone  could  pass  in  such  a  case,  namely,  an 
interest  for  the  wife's  separate  use. 

Take  the  simplest  case  which  can  be  imagined.  A  hus- 
band takes  a  book  or  an  article  of  jewrellery  and  delivers  it 
to  his  wife  saying,  "  I  give  this  to  you  for  your  separate 
use."  What  is  the  effect  of  that  ?  It  is  that  the  wife  be- 
comes the  owner  in  equhVy,  the  legal  property  remains  in 
the  husband,  and  he  has  become  a  trustee  of  the  article  for 
his  wife.  He  has  become  a  trustee  without  expressing  any 
intention  of  making  himself  so,  and  without  thinking  any- 
thing about  it.  Now  suppose  that  he  did  not  use  the  words 
4t  for  your  separate  use."  Does  that  make  any  difference  ? 
I  think  a  long  list  of  authorities  shews  that  it  does  not. 
He  knows  that  he  cannot  vest  the  legal  property  in  her, 
but  he  also  knows  that  he  can  give  her  the  equitable  in- 
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Judgment,  terest  known  as  a  separate  use.    If  that  is  the  effect  of  it, 
Maclennan,  he  has  made  himself  a  trustee,  and  his  act  may  with  per- 
JA-       feet  propriety  be  called  a  declaration  of  trust. 

Then  take  the  case  of  a  husband  by  deed  or  writing 
signed  by  him  saying  "  I  give  my  wife  the  separate  use  in 
fee  simple  in  certain  land  "  or  "  I  give  her  the  land  in  fee  for 
her  separate  use  "  or  "  I  give  certain  land  to  my  wife  and  her 
heirs,  habendum  to  her  and  her  heirs  for  her  separate  use." 
What  is  the  effect  of  that  ?  He  could  not  transfer  a  legal 
interest,  and  it  is  manifest  all  he  intends  to  transfer  is  an 
illegal  interest,  that  peculiar  illegal  interest  which  alone 
the  wife  can  take  from  him,  and  which  he  can  give  to  her. 
Why  should  that  not  pass  ?  Writing  is  all  that  is  required 
to  satisfy  the  statute,  and  if  the  interest  passes,  the  hus- 
band is  at  once  converted  into  a  trustee  of  the  legal  title, 
and  the  instrument  is  in  effect  a  declaration  of  trust, 
though  there  is  not  any  express  declaration  of  an  inten- 
tion so  to  become.  A  conveyance  of  the  equitable  interest 
then  is  a  declaration  of  trust,  and  the  reverse  is  also  true, 
that  a  declaration  of  trust  is  a  conveyance,  for  the  moment 
it  is  executed  the  equitable  interest  at  once  passes  to  the 
cestui  que  trust.  The  instrument  has  had  the  effect  of 
conveying  that  interest  and  is  therefore  a  conveyance  or 
assignment. 

The  dealings  between  husband  and  wife,  whether  by 
parol  or  by  instruments  in  writing,  must  receive  a  reason- 
able construction, having  regard  to  the  law  applicable  to  per- 
sons in  that  relation,  and  to  their  property,  and  the  decis- 
ions in  cases  between  ordinary  persons  therefore  do  not 
necessarily  govern  cases  between  husband  and  wife.  No 
one  has  ever  doubted  that  a  married  woman  may  lend 
money  of  her  separate  estate  to  her  husband,  or  that  he 
may  pa}^  it  back.  He  receives  it  and  makes  use  of  it- 
How  does  he  pay  it  back  ?  Must  he  do  it  by  formal  de- 
claration of  trust  ?  He  does  not  pay  back  the  same  money, 
but  new  money  of  his  own.  In  paying  her  back  is  he  not 
giving  her  money  for  her  separate  use  ?  He  does  not  say 
so,  or  so  declare,  but  the  circumstances  shew  that  is  the 
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meaning  and  effect  of  his  act.    At  law  the  money  he  bor-  Judgment, 
rowed,  and  the  money  he  paid  back,  were  both  his,  and m aclennax, 
continued  to  be  his,  but  the  moment  he  paid  it  back  he      J-  A- 
became  a  mere  trustee  of  it,  without  any  express  declara- 
tion. 

I  think,  therefore,  the  effect  of  all  the  decisions  is  that  a 
husband  can  and  may  give  his  wife  a  separate  use  either  in 
lands  or  goods  by  direct  gift  or  grant  or  conveyance  as 
well  as  by  the  indirect  methods  of  a  gift  or  conveyance  to 
a  third  person  in  trust,  or  by  a  declaration  of  trust  made  by 
himself,  When  he  does  so,  that  is  when  he  makes  a 
direct  gift  of  a  separate  use,  the  effect  of  this  act  is  that  he 
becomes  a  trustee,  and  it  is  immaterial  that  he  had  not 
thought  of  that  result.  The  same  thing  happens  when  a 
third  person  devises  or  bequeaths  land  or  goods  to  a 
married  woman  for  her  separate  use.  The  legal  property 
in  the  goods  passes  to  her  husband,  and  the  legal  marital 
freehold  title  in  lands  vests  in  him,  just  as  if  there  were  no 
separate  use  at  all,  and  he  becomes  a  trustee  by  opera- 
tion of  law.  He  holds  the  legal  title  in  trust  for  the 
separate  use  of  his  wife.  So  also  in  cases  like  the  present. 
He  may  not  intend  it,  but  if  that  is'  the  effect  of  the  act  he 
has  done  or  of  the  deed  he  has  signed,  it  is  immaterial  that 
he  did  not  think  of  it,  or  intend  it. 

In  my  judgment  therefore  the  question  in  this  case 
turns  upon  this,  whether  by  the  deed  of  November  16th 
1870,  Charles  Walter  Kent  granted  or  conveyed  to  his 
wife  a  separate  use  in  the  lands  in  question. 

I  think  it  must  be  conceded  that  if  the  deed  purports  to 
convey  no  more  than  the  legal  estate  in  the  land,  or  an 
ordinary  equitable  estate,  as  distinguished  from  a  separate 
estate,  it  must  be  held  to  be  ineffectual,  but  if  on  the  other 
hand  it  does  more  and  purports  to  convey  a  separate 
estate,  I  see  no  reason  why  it  should  not  be  good  to  that 
extent,  nor  why  the  husband  did  not  thereby,  as  the  neces- 
sary effect  of  the  instrument  which  he  executed,  become 
from  that  moment  trustee  of  the  lands  for  the  separate  use 
of  his  wife,  or  why  the  legal  title  did  not  pass,  and  the 
beneficial  interest  for  her  separate  use  did. 
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Judgment.      j  think  that  is  the  principle  on  which  Davisson  v.  Sage, 
Maclennan,  20  Gr.  115,  was  decided  by  Strong,, J.,  and  I  think  the  pre- 
sent deed  is  hardly  distinguishable  from  the  one  which  was 
before  that  learned  Judge. 

The  present  deed  was  made  in  pursuance  of  the  Act  re- 
lating to  short  forms  of  conveyances,  C.  S.  U.  C,  ch. 
91,  and  it  is  between  the  husband  and  wife  as  the 
only  parties,  and  thereby  the  husband  purports  to  grant 
the  lands  in  question  to  his  wife,  her  heirs  and  assigns  for 
ever.  Section  2  of  the  Act  says  that  every  such  deed  shall 
be  held  to  include  all  appurtenances,  etc.;  and  if  it  pur- 
ports to  convey  an  estate  in  fee,  also  the  reversion,  etc.,  and 
all  the  rents,  issues  and  profits,  and  all  the  estate,  etc.,  use 
trust,  profit,  etc.,  both  at  law  and  in  equity  of  the  grantor, 
in,  to,  and  out  of  the  same  lands.  Then  it  contains  the  statu- 
tory covenants  of  which  No.  3  is  that  for  quiet  enjoyment, 
which  declares  that  the  wife,  her  heirs  and  assigns,  shall  be 
entitled  to  enjoy  the  lands,  and  take  the  rents  and  profits 
for  her  and  their  own  use  and  benefit,  without  any  let, 
suit,  trouble,  etc.,  interruption,  claim,  demand  whatsoever, 
of  the  husband  or  his  heirs,  or  any  one  claiming  under  him 
or  them. 

Here  then  is  a  covenant  by  the  husband  for  the  use  of 
the  land  by  the  wife  free  from  his  claims,  and  free  from 
any  interruption  by  him.  He  has  already  given  the  land, 
and  the  use  and  trust  of  it  to  her,  and  now  he  covenants 
that  the  use  is  to  be  free  from  his  claims  and  from  all 
interruption  on  his  part. 

I  think  that  would  clearly  be  a  sufficient  gift  of  the 
separate  use  of  the  land,  if  contained  in  a  will  or  in  a  con- 
veyance to  a  trustee  for  the  wife.  The  legal  estate  did 
not  pass,  nor  would  the  ordinary  equitable  estate  pass 
either,  because  it  is  between  husband  and  wife,  but  the 
deed  shews  what  was  intended  to  be  dealt  with  was  a 
separate  estate,  and  therefore  in  equity  the  wife  is  a  feme 
sole  for  the  purpose  of  the  conveyance,  and  capable  of 
taking  such  an  estate. 

But  the  grant  and  the  covenant  are  not  all,  for  the  deed 
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contains  a  release  clause  (number  8),  whereby  the  husband  Judgment, 
releases  to  his  wife  and  her  heirs  all  right  in  the  land  both  maclennan,. 
at  law  and  in  equity,  in,  to,  and  out  of  the  lands,  so  as  'T,A' 
neither  he  nor  his  heirs  shall  or  may  at  any  time  hereafter 
have  claim,  pretend  to,  or  demand  the  lands,  but  his  wife 
and  her  heirs  and  the  lands  shall  thenceforth  be  free  from 
all  claims  and  demands  on  his  part  in  respect  thereof. 

I  think  this  deed  is  clearly  a  gift  and  conveyance  of  a 
separace  use.  It  is  the  same  as  if  it  had  said,  "  I  give  and 
grant  the  lands  to  my  wife  for  her  separate  use."  Having 
regard  to  the  doctrine  of  equity  concerning  separate  estate, 
it  would  be  a  strange  thing  if  such  a  deed  could  be  held 
ineffectual  in  equity  to  pass  the  estate  intended.  I  can 
see  no  difference  in  the  plain  meaning  of  the  language 
whether  the  deed  is  expressed  thus  :  "  I  give  certain  lands 
to  my  wife  and  her  heirs,  for  her  separate  use  ;"  or,  "  I  give 
my  wife  and  her  heirs  a  separate  use  in  fee  simple  in  cer- 
tain lands  ;"  or,  "J  declare  that  I  hold  certain  lands  in  trust 
for  my  wife  and  her  heirs  for  her  separate  use."  I  think 
they  all  mean  the  same  thing,  and  that  either  of  them  is 
effectual  and  sufficient  to  create  the  separate  estate  intended 
and  while  the  authorities  are  not  all  consistent  or  reconcile- 
able  I  think  that  is  the  result  of  the  principle  underlying 
the  whole  stream  and  current  of  them  all. 

If  these  reasonings  are  wTell  founded,  I  think  it  follows 
that  In  re  Breton's  Estate,  17  Ch.  D.  416,  was  wrongly  de- 
cided. In  that  case  a  husband  signed  three  papers  sub- 
stantially alike,  the  first  saying,  "  I  give  my  dear  wTif e  Agnes 
£100  with  a  farmhouse  (describing  it)  absolutely  and 
unreservedly  for  her  own  use  and  benefit ;"  and  the  second, 
"  My  dearest  wife,  I  this  day  make  you  a  present  of  plate, 
etc.  (describing  it),  for  your  sole  use  and  benefit;"  the  third 
was  to  the  same  effect,  describing  additional  personal  pro- 
perty, etc.,  adding  :  "  all  this  to  be  yours  and  yours  on]y 
from  this  date."  Now  as  I  have  pointed  out,  the  law  did 
not  permit  the  husband  to  vest  the  legal  property  in  his 
wife,  all  he  could  give  her  was  a  separate  use.  I  humbly 
think  the  proper  construction  of  the  papers  is  that  they 
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Judgment,  operated  as  a  gift  of  the  separate  use,  that  he  thereby  con- 
Maclennan,  verted  himself  into  a  trustee,  and  that  the  papers  might 
J'A*      properly  be  designated  declarations  of  trust. 

I  think  the  reasoning  of  Lord  Homilly  in  Grant  v. 
Grant,  34  Beav.  623,  is  unanswerable  as  to  the  meaning  of 
words  of  gift  by  husband  to  his  wife,  although  I  think 
he  is  wrong  in  saying  the  same  words  would  have  the 
same  effect  between  strangers.  In  the  latter  case  the  legal 
property  can  be  transferred,  and  unless  it  is,  or  unless  the 
gift  is  expressly  confined  to  the  equitable  interest  so  as  to 
be  in  effect  a  declaration  of  trust,  then  the  transaction  is 
imperfect  and  cannot  be  upheld. 

The  words  used  in  In  re  Breton's  Estate,  shew  plainly  that 
a  separate  use  was  intended.  Massy  v.  Rowen,  L.R.  4  H.L. 
288,  at  pp.  297,  301,  shews  that  in  a  settlement  the  word  sole 
may  have  the  meaning  of  separate,  and  the  same  thing  is  de- 
cided in  Surman  v.  Wharton,  (1891)  1  Q.  B.  491,  that 
when  a  husband  assigns  property  for  the  sole  use  of  his 
wife  that  means  for  her  separate  use. 

In  my  judgment  all  that  is  essential  in  gifts  from  hus- 
band to  wife  is  that  either  from  the  language  employed  or 
from  the  nature  of  the  transaction,  it  should  be  apparent 
that  it  was  intended  to  give  the  equitable  interest  known 
as  separate  estate  or  separate  use.  If  that  is  apparent  the 
gift,  assignment  or  conveyance  is  good,  otherwise  it  must 
be  inoperative  and  void.  If  the  present  deed  had  not  been 
in  the  statutory  form,  and  if  it  had  merely  purported  to 
grant  the  land  to  the  wife  and  her  heirs,  I  think  nothing 
could  have  passed.  So  also  if  the  deed  had  purported  to 
grant  merely  an  equitable  freehold,  that  also  would  have 
been  inoperative,  for  by  proper  means  either  a  legal  free- 
hold or  an  equitable  freehold  may  be  vested  in  a  married 
woman,  and  neither  of  them  need  be  for  her  separate  use. 
The  marriage  vests  in  her  husband  not  only  all  her  legal 
property,  but  also  all  her  equitable  interest  in  personal 
estate,  and  except  as  a  separate  use  it  is  not  possible  to 
vest  in  her  any  interest  whatever  in  such  property,  and  so 
when  a  husband  makes  a  gift  of  goods  and  chattels  to  his 
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wife,  he  cannot  mean  anything  else  than  that  it  should  be-  Judgment, 
come  her  separate  estate.  •  Maclennan, 

I  am  therefore  of  opinion  that  the  learned  Chancellor  and       J- A- 
also  the  learned  Judges  of  the  Divisional  Court  have  rightly 
interpreted  and  applied  the  authorities  cited  by  them  on 
this  branch  of  the  case,  and  that  their  judgment  thereon 
should  be  affirmed. 

I  also  aoree  with  the  Judges  of  the  Divisional  Court  on 
the  question  of  the  Statute  of  Limitations. 

There  are  two  grounds  on  which  I  think  the  judgment 
may  be  maintained,  both  equally  conclusive. 

I  think  that  where  one  takes  possession  of  land  not  on 
his  own  behalf,  but  on  behalf  of  another  who  is  the  owner, 
whether  as  caretaker,  bailiff,  agent,  guardian,  or  trustee,  the 
possession  is  the  possession  of  the  owner,  and  must  be  pre- 
sumed so  to  continue  until  some  act  is  done  which  changes 
that  state  of  things,  and  which  converts  the  possession 
of  the  owner  into  the  possession  of  the  bailiff  or  agent, 
etc.  The  argument  here  is  that  although  while  the 
children  were  under  age  their  father's  possession  was  their 
possession,  it  ceased  to  be  so  when  they  became  of  age ;  I 
am  at  a  loss  to  understand  how  it  could  be  so.  If  he  was 
their  bailiff  during  minority  when  was  he  discharged  ?  If 
called  to  account  for  rents  the  next  year,  or  in  any  subse- 
quent year  within  the  limitation  period  of  ten  years,  would 
he  not  be  accountable  in  equity  still  as  bailiff  ?  I  think 
there  can  be  no  doubt  of  it.  If  so  it  must  be  solely  on  the 
ground  that  he  continued  to  be  bailiff  as  before.  If  he  did 
not,  and  if  the  moment  the  infants  became  of  age  their 
possession  ceased,  and  his  possession  began,  he  could  no 
longer  be  sued  in  equity,  but  must  be  proceeded  against  at 
law  as  a  trespasser,  and  liable  only  for  mesne  profits. 

The  case  of  Thomas  v.  Thomas,  2K.&J.  79,  before  Sir  W. 
Page  Wood,  and  the  other  English  cases  which  have  been 
cited,  are  distinct  authorities  in  favour  of  this  view,  and  I 
prefer  to  follow  them  rather  than  the  decisions  in  our  own 
Courts  the  other  way.  In  that  case  the  Vice-Chancellor 
held  that  the  father  was  in  possession  until  his  death  as 
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Judgment,   guardian  of  his  children,  that  is  for  as  much  as  sixteen 

Maclennan,  years  after  one  of  them  became  of  age. 

J,A*  The  other  ground  leading  to  the' same  conclusion  is  that 

by  the  conveyance  of  1870  Mr.  Kent  made  himself  an 
express  trustee  for  the  separate  use  in  fee  simple  of  his 
wife,  and  therefore  the  Statute  of  Limitations  was  inappli- 
cable. 

I  am  of  opinion  therefore  that  the  appeal  should  be  dis- 
missed. 

Hagarty,  C.  J.  O.,  concurred. 
Burton,  J.  A. : — 

The  decision  of  this  case  becomes  probably  of  little 
practical  importance  except  to  the  parties  immediately 
interested  in  consequence  of  the  change  in  the  law  which 
enables  a  husband  to  convey  direct  to  his  wife,  but  the 
question  is  as  to  the  effect  of  a  voluntary  conveyance  by  a 
husband  to  his  wife  before  the  statute  enabling  a  hus- 
band so  to  convey,  under  the  facts  stated  in  this  case. 

The  marriage  was  on  the  10th  of  April,  1854,  and  there 
was  no  marriage  settlement.    The  wife  died  in  June,  1872. 

The  conveyance  in  question  was  made  on  the  16th  of 
November,  1870,  purporting  to  convey  the  absolute  fee 
simple  in  the  land  to  his  wife,  her  heirs  and  assigns  for 
ever,  not  declaring  it  to  be  to  her  separate  use. 

I  regret  that  I  am  unable  to  agree  in  the  conclusion 
arrived  at  by  my  learned  brothers,  but  my  reasons  for  dis- 
senting are  to  my  mind  so  strong  that  I  cannot  bring 
myself  to  concur  although  I  do  not  dissent  without  great 
hesitation  in  consequence  of  so  many  able  Judges  having 
taken  a  different  view. 

Down  to  the  time  of  Milroy  v.  Lord,  4  DeG.  F.  &  J. 
264,  a  view  had  been  taken  by  some  judges  that  where  a 
voluntary  conveyance  of  something  which  an  intended 
settlor  proposed  to  give  to  another,  could  not  for  some 
reason  take  effect,  the  instrument  might  nevertheless  be 
read  as  constituting  him,  if  the  property  remained  in  him, 
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a  trustee  for  the  persons  whom  he  intended  to  benefit.  Judgment. 
Some  decisions  are  to  be  found  even  after  Milroy  v.' Lord,  Burton, 
adhering  to  the  old  view,  but  the  coup  de  grace  was  given  JA- 
to  them  by  Richards  v.  Delbridge,  L.  R.  18  Eq.  11,  which  I 
think  put  an  end  to  any  such  notion. 

The  former  was  a  judgment  of  the  Court  of  Appeal,  but 
the  late  Master  of  the  Rolls,  in  following  it,  said,  if  he 
had  been  deciding  the  matter  for  the  first  time,  he  should 
lay  down  the  law  the  same  way,  but  I  quote  his  language 
as  it  puts  the  case  so  very  clearly  and  concisely  : 
"  A  man,"  he  says,  "  may  transfer  his  property  without 
valuable  consideration  in  one  of  two  ways,  he  may  either 
do  such  acts  as  amount  in  law  to  a  conveyance  or  assign- 
ment of  the  property,  and  thus  completely  divest  himself 
of  the  legal  ownership,  in  which  case  the  person  who  by 
those  acts  acquires  the  property  takes  it  beneficially  *  *  or 
the  legal  owner  of  the  property  may,  by  one  or  other  of  the 
modes  recognized  as  a  valid  declaration  of  trust,  constitute 
himself  a  trustee,  and,  without  an  actual  transfer  of  the 
legal  title,  may  so  deal  with  the  property  as  to  deprive 
himself  of  the  beneficial  ownership,  and  declare  that  he 
will  hold  it  from  that  time  forward  on  trust  for  the  other 
person ;"  and  he  then  points  out  the  true  distinction  to 
be  plain  and  beyond  dispute,  for  a  man  to  make  himself  a 
trustee  there  must  be  an  expression  of  intention  to  become 
a  trustee,  whereas  words  of  present  gift  shew  an  intention 
to  give  over  property  to  another,  and  not  to  retain  it  in 
the  donor's  hands  for  any  purpose,  fiduciary  or  otherwise. 

And  then  he  points  out  a  distinction  which  has,  perhaps, 
been  apparently  overlooked  in  some  of  the  cases  which  at 
first  sight  might  seem  to  conflict,  in  which  words  of  trans- 
fer for  valuable  consideration  have  been  held  to  be  evidence 
of  a  contract  which  the  Court  will  enforce. 

I  refer  as  confirmatory  of  these  decisions  to  Heartley  v. 
Nicholson,  L.  R.  19  Eq.  244  (1875) ;  In  re  Gaplcns  Estate, 
45  L.  J.  Ch.  280  (1876) ;  Eaddeley  v.  Baddeley,  9  Ch.  D. 
113  (1878) :  In  re  Breton's  Estate,  17  Ch.  1).  416  (1881) ;  Re 
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Judgment.  Shield,  53  L.  T.  N.  S.  5  (1885) ;  Ex  parte  Todd,  19  Q.  B.  D. 
Burton,    186  (1887). 
J- A>  That  being  the  acknowledged  state  of  the  law  as  between 

strangers  how  does  it  apply  as  between  husband  and  wife  ? 

I  do  not  agree  in  the  view  that  since  1859  the  husband 
can  make  a  conveyance  direct  to  his  wife  so  as  to  pass  the 
legal  estate. 

As  was  said  by  Mr.  Justice  Wills,  in  Butler  v.  Butler,  14 
Q.  B.  D.  831,  at  p.  836:  "I  take  the  Act  to  mean  exactly  what 
it  says — no  more  and  no  less.  It  is  said  that  it  destroys  the 
doctrine  of  the  common  law  by  which  there  was  what  has 
been  called  a  unity  of  person  between  husband  and  wife.  *  * 
It  confers  in  certain  specified  cases  new  powers  upon  the 
wife,  and  in  others  new  powers  upon  the  husband,  and 
gives  them  in  certain  specified  cases  new  remedies  against 
one  another.  But  I  see  no  reason  for  supposing  that  the 
Act  does  anything  more  than  it  professes  to  do,  or  either 
abrogates  or  infringes  upon  any  existing  principles  or  rules 
of  law  in  cases  in  which  its  provisions  do  not  apply." 

Much  force  is  added  to  this  from  the  fact  that  the  legis- 
lature has  since  expressly  authorized  a  conveyance  direct 
from  husband  to  wife. 

I  do  not  at  all  question  the  correctness  of  some  of  the  de- 
cisions referred  to  in  the  judgment  below.  The  quotation 
from  the  judgment  in  5  Vesey  is  I  apprehend  as  good  law 
now  as  it  was  in  1799,  but  it  does  not  in  my  humble  judg- 
ment establish  that  a  conveyance  direct  by  the  husband  to 
the  wife  without  more  would  constitute  the  husband  a 
trustee  for  the  wife. 

No  doubt  when  property  is  conveyed  by  a  stranger  to 
the  wife  for  her  separate  use,  and  no  trustees  are  appointed  9 
although  the  legal  estate  would  vest  in  the  husband,  equity 
would  not  allow  him  to  destroy  her  rights.  As  in  Bennett 
v.  Davis,  2  P.  Wms.  316,  the  legal  right  of  the  husband  was 
subject  to  a  trust  in  equity  for  the  preservation  of  the  separ- 
ate use,  and  he  took  the  property  as  he  found  it. 

But  that  is  a  very  different  thing  from  holding  that  a 
simple  conveyance  by  the  husband  to  wife  without  more, 
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which  is  admittedly  bad  at  law,  would  be  treated  in  equity  Judgment, 
as  a  good  transfer  of  the  equitable  estate.     I  do  not  •  for  a  burton, 
moment  negative  the  proposition  that  in  equity  a  gift  by  a  JA- 
husband  to  his  wife  may  under  circumstances  be  valid,  but 
the  law  was,  as  I  understand  it,  clearly  laid  down  by  Sir 
Richard  Arden,  as  far  back  as  1799,  when  he  said — then 
speaking  of  personalty — nothing  less  would  do  than  a  clear 
irrevocable  gift,  either  to  some  person  as  trustee,  or  by 
some  clear  and  distinct  act  of  his  by  which  he  divested 
himself  of  his  property,  and  engaged  to  hold  it  as  trustee 
for  the  separate  use  of  his  wife. 

I  do  not  agree  with  the  learned  Chief  Justice  of  the 
Queen's  Bench  Division  that  the  principle  to  be  deduced 
from  the  cases  is  that  "  when  a  husband  makes  a  deed  of 
land  to  his  wife,  which  would  have  been  operative  to  pass 
the  land  if  made  to  a  stranger  the  Court  will  support  it  by 
declaring  him  a  trustee  of  the  land  for  his  wife."  It  might 
well  be  so  if  for  value,  but  we  are  dealing  here  with  a 
voluntary  gift.  I  think  that  is  far  too  general  a  statement ; 
it  should  I  think  be  qualified  to  this  extent,  "  and  if  it  clearly 
appears  that  the  husband  has  denuded  himself  of  every 
interest  and  it  appears  that  it  is  intended  clearly  to  be  for 
the  separate  use  of  the  wife,  the  Court  will  perhaps  lay 
hold  of  that  as  a  declaration  of  trust." 

I  think  this  important  fact  has  been  lost  sight  of  that 
in  the  cases  relied  on  the  conveyance  by  a  third  party  to 
the  wife  was  to  her  separate  use.  Had  it  been  otherwise  the 
whole  estate  legal  and  equitable  would  have  vested  in  the 
liusband. 

In  Slanning  v.  Style,  3  P.  Wms.  334,  referred  to  by  my 
brother  Street,  a  business  was  carried  on  by  the  wife  solely 
and  for  her  separate  use  and  her  husband  had  borrowed 
from  her  a  sum  of  money.  It  was  established  as  a  fact 
that  that  agreement  existed  and  it  was  accordingly  held 
that  her  property  was  not  distributable  under  her  husband's 
bankruptcy,  and  that  she  was  entitled  to  prove  on  his 
estate. 

Rich  v.  Cockell,  9  Ves.  369,  merely  affirms  the  proposition 
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Judgment.  I  have  stated  above  that  when  the  separate  property  has 
Burton,    been  handed  over  to  the  husband  equity  converts  him  into 
J-A-      a  trustee. 

Parker  v.  Brooks,  9  Ves.  588,  merely  establishes  that 
when  the  separate  property  has  come  into  the  hands  of  the 
husband,  and  the  circumstances  do  not  warrant  the  infer- 
ence that  the  wife  has  assented  to  or  acquiesced  in  the  hus- 
band receiving  it  or  applying  it,  she  will  be  entitled  to  reim- 
bursement out  of  his  estate. 

I  have  been  unable  to  find  any  case  in  the  English  Courts 
in  which  by  the  mere  effect  of  an  absolute  conveyance  by 
the  husband  to  the  wife  he  becomes  a  trustee  for  her  of  the 
equitable  estate. 

In  In  re  Whittaker,  Whittaker  v.  Whittaker,  21  Gh.  D. 
657,  (1882)  Bacon,  Y.-C,  says  :  "  The  law  stands  clearly 
established  that  a  husband  may,  no  doubt,  constitute 
himself  a  trustee  for  his  wife  of  any  property  whatsoever, 
hers  or  his,  or  anything  else  that  he  has  a  right  to  deal 
with ;  but  in  order  to  do  that  there  must  be  some  proof 
furnished  of  a  clear  unequivocal  determination  and  inten- 
tion of  the  testator  so  to  constitute  himself  a  trustee. 
That  cannot  be  reasonably  implied  from  any  circumstances 
which  are  not  pregnant  and  distinct  in  themselves  nor 
without  some  plain  statement  on  the  part  of  the  husband." 

Many  of  the  cases  referred  to  in  this  judgment  are 
perfectly  reconcileable  with  this  position.  They  are  mostly 
cases  where  property  has  been  given  by  a  third  party  to 
the  separate  use  of  the  wife,  but  no  trustee  has  been  inter- 
posed, so  that  the  legal  ownership  vested  consequently  in 
the  husband  under  the  marital  right.  In  such  cases  equity 
always  treated  him  as  a  trustee  for  his  wife.  Davisson  v.. 
Sage,  20  Gr.  115,  has  been  referred  to  as  supporting  the  judg- 
ment of  the  Divisional  Court.  That  case  was  decided  by 
Mr.  Justice  Strong,  and  I  need  not  say  that  I  attach  great 
weight  to  any  decision  of  that  learned  Judge,  but  it  is 
not  an  authority  for  the  point  for  which  it  is  cited 
in  the  Court  below.  All  that  it  did  in  point  of  fact  de- 
cide was  that  the  plaintiff  had  not,  and  never  had,  and 
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could  not  convey,  an  estate  in  fee  simple  in  possession  Judgment, 
in  the  lands  in  question.    The  learned  Judge  also  expressed  Burton, 
an  opinion,  and  I  think  rightly,  that  the  wife  held  the      J  A- 
lands  to  her  separate  use,  and  had,  therefore,  the  right  to 
devise  them  as  if  she  had  been  a  single  woman. 

That  learned  Judge  was  counsel  in  the  much  litigated 
case  of  Morley  v.  Matthews,  of  which  this  Court  can  almost 
take  judicial  notice,  a  suit  for  administering  the  estate  of 
the  late  Mr.  Matthews,  under  whose  will  the  parties  who 
were  respectively  interested  as  devisees  claimed  and  were 
parties  to  the  deed  of  partition  which  gave  rise  to  the 
questions  which  were  discussed  in  Davisson  v.  Sage,  and 
was  therefore  familiar  with  all  the  facts  of  the  previous 
litigation,  which  will  be  found  in  14  Grant,  p.  551. 

From  this  it  will  be  seen  that  all  Samuel  Sexton 
Pomroy's  interest  as  devisee  under  the  will  of  Mr.  Matthews, 
Tiad  on  the  26th  of  November,  1859,  been  conveyed  to 
assignees  for  the  benefit  of  creditors  who  were  therefore,  so 
far  as  that  interest  was  concerned,  made  parties  to  the  deed 
of  partition  to  convey  his  interest.  This  was  a  deed  of 
partition  between  all  the  parties  interested  under  Mr. 
Matthews'  will,  and  differs  therefore  from  the  case  we  are 
now  considering,  inasmuch  as  it  was  a  deed  for  value.  The 
legal  title  was  in  the  executrix,  Mrs.  Matthews,  and  on  this 
conveyance  by  her  the  husband  would,  as  the  law  then 
stood,  have  taken  the  legal  estate  for  his  life  beneficially, 
but  the  learned  Judge  held  that  the  words  used  in  the 
habendum  were  sufficient  in  equity  to  give  to  Mrs.  Pomroy 
an  absolute  estate  to  her  separate  use. 

Those  words  were  to  this  effect :  So  that  neither  of  the 
granting  parties,  nor  their  heirs,  nor  any  other  person  hav- 
ing, or  claiming  to  have  a  claim  by,  from,  through,  or  in 
trust  for  them  in  or  out  of  the  premises  so  mentioned  to  be 
released,  shall  have  any  estate,  right,  title  or  interest  there- 
in, but  thereof  and  therefrom  shall  by  these  presents  be 
utterly  precluded  and  barred.  So  that,  as  I  gather,  the 
wife  was  releasing  her  interest  in  all  the  other  shares, 
including  the  share  which   formerly   belonged  to  her 
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Judgment,    husband,  and  in  consideration  he  was  agreeing  that  the 
Burton,    legal  interest  which  might  vest  in  him  should  be  for  the 
JA-       separate  use  of  his  wife. 

His  wife  was  acquiring  an  estate  in  severalty  to  a  portion 
of  the  property  which,  previously  to  that  date,  stood  in  the 
name  of  the  executrix.  She,  with  the  concurrence  of  all  the 
devisees,  allotted  and  conveyed  to  each  of  them  in  severalty, 
a  portion  of  the  property,  and  by  the  same  deed  by  which 
it  was  conveyed  to  Mrs.  Pomroy,  the  husband  disclaimed 
any  beneficial  interest  in  it. 

The  case  was  decided  before  Richards  v.  Delbridge,  L.  R. 
18  Eq.,  11,  but  in  no  way  conflicts  with  it,  and  is  no  author- 
ity for  holding  that  under  a  deed  void  at  law,  the  equitable- 
estate  would  pass. 

It  is  clear  from  the  cases  referred  to  by  the  learned 
Judge,  that  all  he  intended  to  convey  was  that  the  words 
used  were  sufficient  to  indicate  an  intention  to  confer  a. 
separate  use  and  exclude  the  marital  right.  Thus  in 
Margettsv.  Barringer,  7  Sim.  482,  which  was  a  devise  to  a  . 
married  woman  and  her  daughters,  where  the  legal  estate 
unquestionably  passed,  the  words  u  for  their  ovm  use  and 
benefit  independently  of  any  other  person"  were  sufficient 
to  indicate  an  intention  to  limit  the  estate  to  their  separate 
use. 

In  Glover  v.  Hall,  16  Sim.  568,  the  main  contest  was 
whether  under  the  limitation  in  the  deed  the  wife  was 
cestui  que  trust  of  the  whole  term  of  ninety-nine  years,  or 
only  for  so  many  years  as  she  might  live,  with  remainder 
to  such  persons  as  she  should  by  will  appoint. 

It  was  not  pretended  that  the  words  used  were  not: 
amply  sufficient  to  shew  that  the  trustees  were  to  hold 
the  interest,  whatever  it  was,  for  her  separate  use,  and  it 
being  held  that  that  interest  was  for  the  whole  term,  the 
words  relating  to  the  remainder  were  superfluous,  as  a  tes- 
tamentary power  of  disposition  was  one  of  the  incidents 
to  that  modification  of  property. 

The  other  case  referred  to,  Wagstaffv.  Smith,  9  Ves.  520, 
related  to  personal  property,  and  the  point  really  decided 
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was  that  there  being  nothing  to  restrict  her  powers  of  Judgment, 
disposition,  the  ordinary  rule  as  to  the  absolute  power  of  Burton, 
dealing  with  property  settled  to  the  separate  use  of  a  J,A* 
married  woman  must  prevail. 

Here  there  is  nothing  upon  the  face  of  the  instrument  to 
shew  that  it  is  in  any  way  different  from  any  ordinary 
conveyance.  The  husband  continued  to  receive  the  rents  as 
before  the  conveyance,  and  although  the  deed  was  regis- 
tered I  think  that  a  conveyance  for  value  by  the  husband 
to  a  purchaser  even  with  actual  notice  would  have  pre- 
vailed over  it. 

The  deed,  it  is  true,  contained  the  usual  covenants  for 
title  and  quiet  enjoyment,  but  those  do  not  appear  to  me 
to  carry  the  case  any  further,  nor  can  they  be  treated  as 
anything  more  than  the  grant  itself.  The  covenants  are  as 
void  and  ineffectual  as  the  conveyance.  I  do  not  express 
any  opinion  as  to  what  the  effect  of  such  covenants  might 
have  been  had  the  grant  been  clearly  to  her  separate  use 
and  the  covenant  that  she  should  enjoy  it  in  that  way. 

There  is  nothing  whatever  to  show  that  he  ever  acted? 
as  if  the  property  was  his  wife's  by  accounting  to  her  for 
the  rents,  but  the  contrary,  and  there  is  nothing  to  shew 
that  she  regarded  it  as  her  property.  Her  will  devised  all 
her  real  estate  in  general  terms,  but  did  not  profess  to  deal 
specifically  with  this  particular  property. 

The  deed  was  intended  to  operate  as  a  present  convey- 
ance, but  it  failed  to  operate  so  as  to  divest  him  of  the 
legal  ownership,  and  I  think  that  in  such  a  matter  equity 
follows  the  law. 

Whatever  may  have  been  the  dicta  or  decisions  as 
to  the  use  of  the  word  "  sole  "  as  equivalent  to  "  separate  " 
previously  to  the  decision  of  Massy  v.  Rowen,  in  the 
House  of  Lords,  L.  E.  4  H.  L.  288,  they  were  set  at  rest  from 
that  time.  It  was  there  held  that  the  word  "  so le  "  was  not  a 
technical  word — that  is  to  say  not  technical  in  this  sense,  as 
having  a  certain  definite  meaning  affixed  to  it,  which 
throws  upon  the  person  who  contests  that  meaning  the 
necessity  of  shewing  by  implication  that  it  is  not  used  in 


580  ONTARIO  APPEAL  REPORTS.  [VOL. 

Judgment.  the  particular  instrument  in  question  according  to  its 
Burton,    strict  and  technical  sense. 

This  word  in  the  present  case  is  found  in  a  printed 
form  of  convey ance  in  general  use,  not  in  the  habendum,  as 
I  understand,  but  in  the  covenant  and  certainly  was  not  in- 
tended to  have  any  such  meaning  as  is  now  contended  for, 
but  is  a  form  perfectly  well  understood  by  conveyancers 
giving  the  property  to  the  grantee  as  the  undisputed 
owner. 

In  a  marriage  settlement  it  may  from  the  circumstances 
of  the  case  be  construed  as  "  separate  "and  the  interposition 
of  trustees  may  give  to  such  words  as  "  sole  benefit  "  the 
same  technical  meaning  as  the  word  "  separate  "  :  Grant  v. 
Lewis,  1  DeG.  J.  &  S.  38.  Numerous  cases,  however, 
are  to  be  found  where  no  separate  use  has  been  created 
where  the  gift  to  a  married  woman  has  been  "  to  her  own 
use  and  benefit "  :  Wills  v.  Bayers,  4  Madd.  409  ;  Roberts  v. 
Spicer,  5  Madd.,  491 ;  Kensington  v.  Dolland,  2  My.  &  K. 
184 ;  "  to  her  absolute  use  "  :  Ex  parte  Abbott,  1  Deac.  338  ; 
unless  the  context  requires  the  words  "absolute  use"  to 
be  construed  as  "  separate  use "  or  when  the  rents  are 
directed  to  be  paid  into  her  own  proper  hands  for  her 
own  proper  use  and  benefit,  or  where  it  is  expressly 
directed  to  be  under  her  sole  control.  See  the  cases  col- 
lected in  the  notes  to  Hulme  v.  Tenant,  I  W.  &  T.  L.  C. 
6th  ed.,  536,  and  in  the  case  of  a  married  woman,  I  do  not  at 
all  dispute  that  where  the  words  appear  to  be  deliberately 
used  the  exclusion  most  natural  to  occur  to  the  mind  is 
that  of  the  husband,  and  that  he  can  be  excluded  only  by 
holding  the  property  to  be  for  the  separate  use  of  the  wife, 
but  where,  as  in  the  present  case,  the  ordinary  form  of  con- 
veyance has  been  used,  and  the  deed  professes  to  convey 
the  absolute  fee  simple  and  that  deed  fails,  I  do  not  see 
how  any  eftect  can  be  given  to  it  as  a  conveyance  or  as  a 
declaration  of  trust. 

In  the  case  of  Antrobus  v.  Smith,  12  Ves.  39,  one 
Crawford  made  an  indorsement  upon  a  receipt  purporting 
to  assign  to  his  daughter  all  his  right  in  the  enclosed  call 
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and  all  other  calls.    This  not  being  a  legal  assignment  Judgment, 
it  was  contended  that  the  father  intended  to  make  himself  Burton, 
a,  trustee  for  his  daughter,  but,  as  Sir  William  Grant  ob-  J,A' 
■served,  Mr.  Crawford  was  not  otherwise  a  trustee  than  as  any 
man  may  be  called  so  who  professes  to  give  property  by  an 
instrument  incapable  of  conveying  it.    He  was  not  in  form 
declared  a  trustee  nor  was  that  mode  of  doing  what  he  pro- 
posed in  his  contemplation.    He  meant  a  gift,  he  says  he 
assigns  the  property,  but  it  was  a  gift  not  complete.  The 
property  was  not  transferred  by  the  act.    Could  he  him- 
self have  been  compelled  to  give  effect  to  the  gift  by  mak- 
ing an  assignment  ?  There  is  no  case  in  which  a  party  has 
been  compelled  to  perfect  a  gift  which  in  the  mode  of 
making  it  he  has  left  imperfect. 

How  does  that  differ  in  principle  from  the  present  case  ? 
Assume  that  he  fully  intended  to  make  a  gift  of  this  land 
to  his  wife,  he  had  done  so  by  an  ineffectual  conveyance 
and  that  deed  must  operate  as  a  conveyance  or  not 
at  all.  Could  the  wife  have  enforced  such  a  trans- 
fer as  would  be  effectual  to  pass  the  property.  If  he  had 
simply  declared  in  writing  that  he  would  hold  the  land  in 
trust  for  his  wife  that  would  have  been  binding,  but  it 
does  not  appear  and  cannot  be  presumed  that  he  had  any 
intention  of  being  a  trustee,  but  that  he  intended  his  wife 
to  take  the  provision  intended  for  her  through  the  opera- 
tion of  that  deed,  and  the  legal  and  equitable  interest  in 
the  land  in  my  opinion  remained  vested  in  him  at  the  time 
of  his  death. 

In  Fox  v.  Hawks,  13  Ch.  D.  822,  referred  to  by  the 
learned  Chancellor,  the  assign ment  was  to  the  wife  as  her 
separate  estate,  which  the  Court  there  held  to  amount 
to  a  declaration  of  trust,  and  Mr.  McQueen  in  his  work 
on  the  law  of  Husband  and  Wife,  p.  388,  after  referring  to 
the  fact  that  the  only  method  by  which  a  conveyance  or 
transfer  of  any  kind  by  a  husband  to  a  wife  could,  pre- 
viously to  recent  legislation,  have  been  carried  into  effect 
was  by  the  interposition  of  a  trustee,  adds,  but  even  then 
unless  a  trust  for  her  separate  use,  the  beneficial  interest 
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Judgment,  which  the  wife  took  in  this  property  would  have  reverted 
Burton,  to  the  husband. 
J-A-  '  The  case  of  Surman  v.  Wharton,  (1891)  1  Q.  B.  491,. 
seems,  I  admit,  rather  opposed  to  the  views  I  have  been 
expressing,  but  that  was  under  the  English  Act  of  1882,, 
and  in  addition  to  the  words  there  used — "to  her  own 
proper  use  and  benefit,"  the  deed  gave  to  her  full  power 
and  authority  to  sue  and  give  receipts. 

Grant  v.  Grant,  34  Beav.  623,  is  authority  for  what  is  not 
disputed,  that  a  man  may  declare  himself  a  trustee  for  his 
wife. 

I  quote  from  Searle  v.  Law,  15  Sim.  95,  the  language  of 
Vice-Chancellor  Shadwell,  as  containing,  what  I  think,  is 
the  true  view  of  the  law,  whether  the  case  be  that  of 
husband  and  wife,  or  a  transaction  between  strangers. 

There  A  made  a  voluntary  assignment  of  bonds  to  B  in 
a  mode  that  was  insufficient  to  pass  the  legal  title,  but  he- 
delivered  the  bonds  to  B. 

"  If  "  the  learned  Vice-Chancellor  observed, "  that  gentle- 
man had  not  attempted  to  make  an  assignment  of  either 
the  bonds  or  the  shares,  but  had  simply  declared,  in  writ- 
ing, that  he  would  hold  them  upon  the  same  trusts  as  are 
expressed  in  the  deed,  that  declaration  would  have  been 
binding  upon  him  *  *  But  it  is  evident  that  he  had  no 
intention  whatever  of  being  himself  a  trustee  for  any  one,, 
and  that  he  meant  all  the  persons  named  *  *  to  take 
the  provisions  intended  for  them  through  the  operation  of 
that  deed.  He  omitted,  however,  to  take  the  proper  steps 
to  make  that  deed  an  effectual  assignment,  therefore  both 
the  legal  and  the  beneficial  interest  in  the  bonds  and  shares 
remained  vested  in  him  at  his  death." 

The  cases  seem  to  establish  nothing  more  than  this  at 
most,  that  where  there  is  a  declaration  in  the  deed  that  the 
property  is  to  be  for  the  separate  use  of  the  wife,  it  may 
be  possibly,  I  do  not  say  it  would  be,  treated  as  a  declara- 
tion of  trust  by  the  husband,  but  that  where  as  in  the 
present  case,  the  deed  is  not  so  expressed  but  is  simply  a 
conveyance  of  the  land  to  her  absolutely  as  distinguished 
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from  a  separate  use,  the  deed  is  wholly  inoperative,  both 
at  law  and  in  equity ;  and  as  before  the  Married  Women's 
Property  Act,  a  deed  of  property  to  a  trustee  who  conveyed 
it  to  the  wife,  but  not  to  her  separate  use,  would  leave  the 
property  as  it  stood  before  in  the  husband,  so  in  a  convey- 
ance of  this  kind  nothing  whatever  passed  out  of  the 
husband,  and  on  his  death  the  property  passed  under  his 
will  to  his  widow. 

I  am  therefore  respectfully  of  opinion  that  the  appeal 
should  be  allowed  and  judgment  entered  for  the  defendant. 

Appeal  dismissed  vrith  costs, 
Burton,  J. A.,  dissenting. 


Moore  v.  Jackson. 

Husband  and  wife — Separate  estate. 

A  woman  married  in  1869,  without  any  marriage  settlement,  acquired  in 
1879  and  1882  certain  lands  by  conveyances  from  strangers,  her  hus- 
band then  being  living.  This  action  was  brought  in  September,  1889, 
her  husband  being  still  living,  to  recover  the  amount  of  certain  promis- 
sory notes  made  by  her  in  1887  : — 

Held,  reversing  the  judgment  of  the  Queen's  Bench  Division,  and  restor- 
ing that  of  Armour,  C.  J. ,  20  0.  R.  652,  that  the  lands  in  question 
were  not  the  separate  property  of  the  married  woman  and  were  not 
subject  to  her  debts. 

This  was  an  appeal  by  the  defendant  Jane  Jackson,  from  Statement, 
the  judgment  of  the  Queen's  Bench  Division,  reported  20 
0.  ft.  652. 

The  action  was  brought  against  her  to  recover  the 
amount  of  certain  promissory  notes  made  by  her  in 
favour  of  the  plaintiff  as  collateral  security  for  a  third 
person  and  to  set  aside  as  fraudulent  a  conveyance  by  her 
to  her  daughter,  the  defendant  Mary  Jane  Graydon,  of 
certain  lands  in  the  township  of  Etobicoke. 


Judgment. 


Burton, 
J.A. 
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An  action  between  the  same  parties  seeking  the  same 
relief  was  tried  in  1888, and  was  dismissed  without  prejudice 
to  the  plaintiff 's  right  to  bring  a  new  action.  See  16  A. 
R.  431. 

The  defendant  Jane  Jackson  was  married  to  her  present 
husband  in  January,  1869,  without  any  marriage  settle- 
ment. On  the  2nd  of  June,  1879,  certain  of  the  lots  in  ques- 
tion in  this  appeal  were  conveyed  to  her  by  ordinary  deed 
in  fee,  and  in  February,  1892,  the  remaining  lots  in  ques- 
tion in  this  appeal  were  conveyed  to  her  for  the  same 
estate,  the  conveyance  in  each  case  being  from  a  stranger. 

The  notes  in  question  were  made  in  the  months  of  May, 
June,  and  July,  1887,  the  lands  in  question  being  then  held 
by  her. 

It  was  shewn  that  other  lands,  not  in  question  in  this 
appeal,  were  held  by  her  as  her  separate  estate  at  the  time 
she  signed  the  notes  in  question.  After  the  making  of 
the  notes  in  question  she  conveyed  the  Etobicoke  lands 
to  her  daughter,  the  conveyance  being  admittedly  one 
that  could  not  stand  against  her  creditors,  if  they  were  in 
a  position  to  attack  it. 

The  action  was  tried  before  Armour,  C.  J.,  at  Toronto, 
on  the  24th  of  September,  1890,  who  subsequently  gave 
judgment  in  favour  of  the  defendants  as  far  as  the 
Etobicoke  lands  were  concerned  holding  that  these  lands 
were  not  the  separate  property  of  the  defendant  Jane 
Jackson.  This  judgment  was  afterwards  reversed  by  the 
Divisional  Court.    See  20  0.  K  652. 

The  defendant  Jane  Jackson  appealed  and  the  appeal 
was  argued  before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and 
Maclennan,  JJ.A.,  on  the  14th  of  March,  1892. 

E.  D.  Armour,  Q.C.,  for  the  appellant.  The  Divisional 
Court  was  wrong  in  holding  that  the  Etobicoke  lands  were 
the  separate  property  of  the  married  woman.  In  so  hold- 
ing the  Court  were  confusing  the  right  of  the  wife  to  convey 
her  own  interest  in  lands  and  her  right  to  convey  an  abso- 


XIX.] 


MOORE  V.  JACKSON. 


385 


lufce  estate.  The  wife  has  a  right  to  convey  an  abso-  Argument, 
lute  estate  only  if  the  lands  are  separate  property, 
over  which  the  wife  has  complete  and  not  partial  control: 
Hulme  v.  Tenant,  1  W.  &  T.  L.  C,  6th  ed.,  p.  536  ;  Wag- 
staff  v.  Smith,  9  Yes.  523  ;  Noble  v.  Willock,  L.  R.  8  Ch. 
778 ;  Cooper  v.  Maedonald,  7  Ch.  D.  288.  The  defen- 
dant having  been  married  in  1869,  and  having  acquired 
the  property  in  question  before  1884,  holds  it  under  the 
Act  of  1859.  The  Act  of  1872  does  not  apply  because  it 
is  limited  to  the  cases  of  women  married  after  its  date. 
See  R.  S.  0.  (1877),  ch.  125,  sec.  4.  It  is  true  that  under 
the  Act  of  1884  the  wife  has  the  power  of  disposing 
of  her  own  estate  without  the  husband's  concurrence, 
but  that  Act  does  not  deprive  the  husband  of  any  right 
which  existed  in  his  favour  at  the  time  the  Act  was 
passed.  On  the  previous  appeal,  16  A.  R.  431,  this  Court 
.  pointed  out  that  it  is  not  correct  to  say  that  since  the 
Act  of  1884  everything  owned  by  a  married  woman 
is  separate  estate.  The  Court  below  however  disregarded 
the  decision  of  this  Court  on  that  point.  The  test  is 
whether  the  married  woman  can  dispose  not  only  of  her 
own  estate  but  also  of  her  husband's  estate  as  well.  She 
can  only  convey  an  absolute  estate  in  the  lands  now  in 
question  with  her  husband's  consent,  and  it  is  therefore  not 
separate  estate.  It  has  been  held  under  the  Act  of  1859, 
that  a  married  woman  cannot  compel  a  purchaser  to  carry 
out  a  contract  of  purchase  because  of  want  of  mutuality. 
Clearly  that  could  only  be  because  the  property  was  not 
separate  estate:  Furness  v.  Mitchell,  3  A.  R.  510;  Van- 
Norman  v.  Beaupre,  5  Gr.  599. 

J.  R.  Roaf,  for  the  respondent.  It  is  immaterial  whether 
the  Etobicoke  lands  were  or  were  not  strictly  speaking 
separate  estate.  Undoubtedly  the  defendant  had  separate- 
estate  at  the  time  she  entered  into  the  contract,  and  the 
plaintiff  is  therefore  entitled  to  a  judgment,  which  can  be 
enforced  against  the  interest,  whatever  that  may  be,  of 
the  defendant  in  the  Etobicoke  lands  and  therefore  the 
plaintiff  is  entitled  to  have  the  conveyance  of  those  lands 
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Statement,  declared  void.  These  Etobicoke  lands  were,  however, 
separate  property.  Under  the  Act  of  1884,  the  wife  has 
an  absolute  power  of  disposing  of  the  lands  without  the 
concurrence  of  her  husband  and  that  constitutes  them  sep- 
arate estate.  « 
E.  D.  Armour,  Q.  C,  in  reply. 

May  10th,  1892.    Hagarty,  C.  J.  0.  :— 

The  defendant  was  married  in  1869.  The  existing  law 
was  then  under  the  statute  of  1859.  She  could  hold  all 
her  real  estate,  whether  belonging  to  her  before  or  after 
marriage,  and  acquired  by  devise,  etc.,  free  from  her  hus- 
band's debts  and  control,  etc.,  as  amply  as  if  she  were  sole 
and  unmarried. 

After  her  marriage,  and  before  she  acquired  the  Etobicoke 
property,  the  Act  of  1872,  35  Vic.  ch.  16,  sec.  1  (0.),  declared 
that  after  the  passing  of  the  Act  all  a  married  woman's  real 
estate  owned  by  her  at  marriage  or  acquired  in  any  manner 
during  coverture,  should  be  held  and  enjoyed  by  her  for  her 
separate  use  free  from  any  estate  or  claim  of  her  husband 
during  her  lifetime,  and  that  she  should  be  liable  on  any  con- 
tract made  respecting  her  real  estate,  as  if  she  were  a  feme 
sole. 

This  statute  in  terms  would  have  made  all  her  estate 
acquired  before  or  after  marriage  separate  property,  and  is 
general. 

Probably  in  consequence  of  certain  decisions  on  this  Act 
of  1872— Dingman  v.  Austin,  33  U.  C.  R.  190,  an  import- 
ant alteration  was  made  in  the  revise  of  1877,  and  clause 
1  of  the  Act  of  1872  was  qualified  by  commencing  it  with 
the  words :  "  The  real  estate  of  any  woman  married  after 
the  second  day  of  March,  1872,"  thus  excluding  the  present 
case. 

In  this  state  of  the  statute  law  the  Etobicoke  property 
was  conveyed  to  her  in  fee  simple  by  ordinary  deeds  in 
short  form  in  June,  1879,  and  in  February,  1882. 

Then  came  the  Act  of  1884,  47  Vic.  ch.  19.    Its  twenty- 
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second  clause  repeals  the  revised  Act,  ch.  125,  "  The  Married  Judgment- 
Women's  Property  Act."  It  was  to  come  into  force  on  the  Hagart^, 
1st  of  July,  1884.  CJa 

This  action  is  brought  against  the  defendant  on  certain 
notes  and  promises  made  by  her  in  1887,  about  two  years 
.after  the  repeal  of  the  revised  statute,  and  therefore  not 
affected  by  the  reservation  in  section  22  "  of  any  right  or 
liability  of  any  husband  or  wife  married  before  the  com- 
mencement of  this  Act  to  sue  or  be  sued  under  the  pro- 
visions of  the  said  repealed  Act." 

Section  3  declares  that  every  woman  married  after  the 
commencement  of  the  Act  shall  have,  as  her  separate  pro- 
perty, all  real  estate,  etc.,  that  belonged  to  her  at  marriage 
-or  was  afterwards  acquired. 

Section  5  :  Every  woman  married  before  commencement 
of  the  Act  shall  be  entitled  to  hold  as  her  separate  property 
all  real  estate,  etc.,  to  which  the  title  shall  accrue  to  her 
after  the  commencement  of  the  Act. 

Neither  of  these  clauses  affects  this  defendant  either  as 
to  time  of  marriage  or  acquisition  of  property. 

It  therefore  seems  that  the  defendant's  interest  in  the 
JEtobicoke  lands  is  not  affected  by  this  last  Act. 

The  statute  of  1872  is  thus  modified  by  R.  S.  0.  (1877), 
ch.  125. 

The  1884  Act  leaves  the  married  woman  wTith  full  power 
by  deed  to  deal  with  her  real  estate  without  her  husband 
being  a  party,  but  such  sole  dealing  can  only  be  exercised 
by  deed,  as  prescribed  by  the  statute. 

Then  in  the  revise  of  1887  ch.  132  restores  the  clauses 
as  to  the  three  classes  of  married  women  as  to  real  estate  : 
1.  Married  before  1859  ;  2.  Married  between  1859  and 
1872  ;  3.  Married  after  the  2nd  of  March,  1872. 

The  two  first  clauses  do  not  describe  the  property  as 
separate  estate  or  for  her  separate  use. 

The  third  clause  as  to  marriages  after  March,  1872> 
declares  it  to  be  for  her  separate  use. 

The  defendant  is  in  class  two,  and  in  my  judgment  this 
Etobicoke  property  is  not  separate  estate. 
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Judgment.       The  clause  in  the  1887  revise,  ch.  134,  as  to  conveyances 
Hagarty,   by  a  married  woman  limits  her  dealings  with  her  real 
C.J.O.      estate  to  be  by  deed,  and  cannot  be  extended  further. 

Burton,  J.  A. : — 

I  think  that  the  learned  Chief  Justice  of  the  Queen's 
Bench  Division  was  right  in  holding  that  the  Etobicoke 
lands  were  not  separate  estate,  and  I  am  further  of  opinion 
that  the  Act  of  1884  has,  as  regards  these  lands,  no  ap- 
plication to  this  case,  which  must  be  decided  in  the  same 
way  as  if  that  Act  had  not  been  passed. 

If  this  had  been  separate  property,  it  did  not  require 
the  aid  of  the  Act  of  1884  to  enable  her  to  convey  it. 
Section  22  of  that  Act  amends  the  Act  to  facilitate  the 
conveyance  of  real  estate  by  married  women  so  as  to  dis- 
pense with  the  husband  joining — in  the  same  way  as  the 
previous  Acts  had  dispensed  with  the  examination  of  the 
married  woman  before  two  justices  of  the  peace,  but  these 
formalities  were  never  required  in  the  case  of  separate 
estate. 

The  rule  had  long  been  well  established  that  a  feme 
cover te  acting  with  respect  to  her  separate  property,  was 
competent  to  act  in  all  respects  as  if  she  were  a  feme  sole. 

These  lands  were  acquired  by  a  woman  married  before 
the  passing  of  the  Act  of  1872,  and  according  to  the  law 
laid  down  in  Furness'v.  Mitchell,  %  A.  R.  510,  and  Douglas 
v.  Hutchison,  12  A.  R.  110,  which  I  think  were  well  deci- 
ded, these  lands  cannot  be  regarded  as  separate  property, 
by  which,  as  I  understand,  is  meant  that  property  over 
which  the  wife  has  complete  and  not  partial  control. 

But  as  to  the  Parkdale  lands,  these  were  separate  pro- 
perty, and  were  bound  by  her  general  engagement  unless 
something  has  been  shewn  to  prevent  that  liability  attach- 
ing. I  was  at  first  on  the  argument  inclined  to  think  that 
these  notes  were  in  fact  given  in  pursuance  of  the  letter  of 
the  23rd  July,  1886,  and  that  as  that  engagement  was  not 
binding  upon  her  inasmuch  as  she  was  a  married  woman 
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having  no  separate  estate  the  argument  that  there  was  no  Judgment, 
consideration  for  them  might  be  entitled  to  prevail,  but  no  Burton, 
such  defence,  if  it  would  have  constituted  a  defence,  is  set  J,A* 
up,  and  we  are  not  bound  to  give  effect  to  it.    It  is  true 
the  Parkdale  lands  were  sold  before  the  commencement  of 
this  suit,  but  as  the  law  now  stands,  having  been  changed 
in  consequence  of  the  decision  in  Pike  v.  Fitzgibbon,  14  Ch. 
D.  837,  such  a  contract  having  been  entered  into  by  a 
woman  with  respect  to,  and  to  bind,  her  separate  estate, 
binds  not  only  the  separate  property  which  she  was  then 
possessed  of  or  entitled  to,  but  also  all  separate  property 
which  she  may  subsequently  acquire. 

The  argument  with  which  we  were  pressed  that  even 
though  not  separate  property  it  is  exigible  under  the 
Execution  Act  as  a  possibility  in  the  event  of  the  defen- 
dant becoming  a  widow  is  not  tenable,  and  the  suggestion 
that  she  should  be  restrained  from  selling  in  view  of  the 
contingency  of  her  husband  predeceasing  her,  need  not  be 
considered;  if  that  contingency  should  ever  arise,  and  the 
plaintiff  should  be  advised  that  property  which  is  not 
separate  property  now  could  become  so,  when  in  fact  she 
ceases  to  be  a  married  woman,  there  is  nothing  to  prevent 
his  making  the  experiment,  but  I  should  be  sorry  to  say  a 
word  calculated  to  give  the  slightest  encouragement  to  it; 
but  whatever  might  be  the  result  of  such  an  experiment 
the  Court  cannot  interfere  to  prevent  her  disposing  of  it 
now  :  Robinson  v.  Pickering,  16  Ch.  D.  660. 

The  judgment  therefore  of  the  learned  Chief  Justice 
should  be  restored. 

Osler,  J.  A.: — 

The  defendant  was  married  in  January,  1869.  Her  con- 
tracts with  the  plaintiff  consisting  of  the  promissory  notes 
set  forth  in  the  statement  of  claim  were  made  in  the 
months  of  May,  June,  and.  July,  1887.  She  was  then  the 
owner  of  certain  real  property  in  the  town  of  Parkdale, 
which  she  appears  to  have  acquired  by  an  ordinary  deed 
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Judgment.    ;n  fee  simple  in  the  usual  statutory  short  form  on  the  30th 
Osler,     March,  of  that  year. 

J.  A.  This  property  having  been  acquired  by  her  subsequent 

to  the  Married  Women's  Property  Act,  1884,  was  by  force 
of  the  fifth  section  of  that  Act  her  separate  property,  and  by 
section  2,  sub-section  4,her  contracts  bound  not  only  that  and 
any  other  separate  property  she  may  then  have  been  posses- 
sed of,  but  also  all  separate  property  which  she  might  there- 
after acquire.  For  the  purpose  of  maintaining  this  action 
to  the  extent  of  obtaining  a  charge  upon  all  separate 
property  which  she  now  has  or  which  she  may  hereafter 
acquire,  it  was  sufficient  for  the  plaintiff  to  prove  that 
when  she  entered  into  these  contracts  she  had  existing 
separate  property  which  might  be  bound  by  them.  .  This 
he  did  by  proof  of  her  then  ownership  of  the  Parkdale 
property.  It  is  of  no  consequence  that  she  afterwards 
parted  with  it  before  the  commencement  of  this  action  : 
In  re  Shakespear,  Deakin  v.  Lakin,  30  Ch.  D.  169. 

The  plaintiff  is  therefore  entitled  at  least  to  a  judgment 
with  the  appropriate  costs  under  section  3,  sub-section  2, 
(referring  now  to  the  Act  as  found  in  Revised  Statutes  of 
1887,  ch.  132),  in  the  form  settled  by  the  Court  of  Appeal 
in  England,  under  the  corresponding  section  of  the 
Imperial  Act.  See  Scott  v.  Morley,  20  Q.  B.  D.  120, 132, 
which  I  referred  to  in  McMichael  v.  Wilkie,  18  A.  R.  464, 
479. 

I  do  not  think  it  is  of  the  slightest  consequence  that 
these  notes  were  given  in  pursuance  of  some  earlier  con- 
tract, or  that  the  plaintiff  is  bound  to  enter  into  an  enquiry 
as  to  her  possession  of  separate  property  at  the  date  of 
that  contract.  The  notes  are  the  contracts  sued  and  relied 
upon  in  this  action,  and  they  must,  by  section  3,  sub-section 
3,  be  deemed  to  be  contracts  entered  into  by  her  with 
respect  to,  and  to  bind,  her  separate  estate  unless  the  con- 
trary is  shewn,  which  has  not  been  done. 

The  main  object  of  the  action,  however,  is  to  have  it 
declared  that  certain  real  property  in  the  township  of 
Etobicoke,  conveyed  to  the  defendant  in  June,  1879,  and 
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February,  1882,  by  deeds  from  John  Canavan  and  Edward  Judgment. 
Thompson,  respectively,  was  separate  property  and  liable  Osler, 
to  be  taken  in  satisfaction  of,  and  applied  in  paying  ofT,  JA> 
her  debts.    And,  as  incidental  to  that  relief,  it  is  further 
sought  to  have  it  declared  that  a  conveyance  of  these  lands 
made  by  the  defendant  to  her  daughter  is  fraudulent  and 
void  as  against  her  creditors.    It  is  conceded  that  this 
conveyance  cannot  stand  if  the  plaintiff's  contention  on 
the  other  point  is  right,  and  therefore  the  only  question  is 
whether  the  Etobicoke  property  is  separate  estate  within 
the  meaning  of  any  of  the  Acts  relating  to  married  women 
and  their  property. 

The  solution  of  the  question  will  be  most  conveniently 
arrived  at  by  examining  as  briefly  as  possible  the  course 
of  legislation  since  the  Married  Women's  Property  Act  of 
1859 :  C.  S.  U.  C.  ch.  73. 

The  first  Act  which  need  be  referred  to  is  35  Vic.  ch.  16, 
(0.)  (1872),  by  the  first  section  of  which  it  would  appear 
as  if  the  legislature,  anticipating  to  some  extent  the  Impe- 
rial legislation  of  1881,  intended  to  place  the  rights  of 
women  married  after  the  2nd  of  March,  1872,  and  of  women 
married  before  that  date  as  to  property  which  they  might 
acquire  after  it,  and  also  the  rights  of  the  husband  as 
tenant  by  the  curtesy,  on  a  clear  and  intelligible  founda- 
tion by  providing  expressly  that  their  property  should  be 
held  and  enjoyed  by  them  as  their  separate  property  wTith 
full  power  of  contracting  in  respect  of  it,  and  of  disposing 
of  the  whole  legal  and  equitable  interest  therein  free  from 
any  right  or  claim  of  their  husbands.  The  husband's 
tenancy  by  the  curtesy  was  placed  as  to  such  property  on 
the  same  footing  as  it  stood  in  respect  of  the  equitable 
separate  estate,  viz.,  it  existed  only  as  to  that  part  of  it 
which  the  wife  had  not  disposed  of  inter  vivos  or  by  will. 
As  to  all  property  which  had  been  acquired  by  women  mar- 
ried before  that  date  their  rights  were  governed  by  C.S.U.C. 
ik  73,  sees.  1  and  2,  and  the  husband's  tenancy  by  the 
curtesy  was  expressly  preserved  by  section  4.  Practically, 
however,  even  as  to  such  property  his  right  would  be  con- 
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Judgment.  fined  to  what  the  wife  had  not  disposed  of  inter  vivos,  as 
Oslee,  she  could  not  part  with  her  property  except  by  deed  duly 
J*A-  acknowledged,  to  which  he  must  have  been  a  party.  The 
Wills  Act,  36  Vic.  ch.  20,  sec.  46, "(0.)  repealed  section  16  of 
the  Married  Women's  Act,  C.  S.  U.  C.  ch.  73,  removing  the 
restriction  which  had  been  thereby  placed  upon  a  married 
woman's  right  to  dispose  of  her  property  by  will,  a  section 
which,  by  force  of  35  Yic.  ch.  16,  sec.  1,  had  become  limited 
to  property  acquired  by  married  women  before  that  statute,, 
but  whether  the  effect  of  this  repeal  was  to  enable  her  to 
devise  it  except  subject  to  her  husband's  tenancy  by  the 
curtesy,  may  be  doubted. 

Why  the  legislature  in  authorizing  the  change  which 
was  made  in  the  law  by  the  revision  of  1877,  should 
have  taken  a  retrograde  step  by  placing  all  women  who  had 
been  married  between  the  6th  May,  1859,  and  the  2nd  March, 
1872,  in  a  class  by  themselves,  not  only  as  to  property  then 
owned,  but  as  to  all  which  might  be  afterwards  acquired 
by  them,  it  is  hard  to  understand,  but  this  is  what  was 
done  by  the  Statute  Law  Amendment  Act  of  1877,  40  Vic. 
ch.  7,  schedule  A,  156  (0). 

In  R.  S.  0.  (1877),  ch.  125,  the  Married  Women's 
Property  Act,  section  4  of  the  C.  S.  U.  C.  ch.  73,  and  also 
section  13,  which  had  seemed  to  recognize  the  existence  of 
some  interest  of  the  husband  in  his  wife's  land  during  their 
joint  lives  were  not  re-enacted ;  and  married  women  as  to 
their  right  of  property  are  divided  into  three  classes  :  (1) 
Women  married  before  the  4th  of  May,  1859,  who  are  in 
the  same  position  as  the  next  class,  except  as  to  property 
of  which  their  husbands  had  taken  possession  before  that 
date ;  (2)  Women  married  between  the  5th  of  May,  1859, 
and  the  2nd  of  March,  1872  ;  and  (3)  those  married  ;>fter 
2nd  of  March,  1872. 

The  defendant  having  been  married  in  January,  1869, 
comes  within  the  2nd  class,  and  the  property  in  question 
was  acquired  before  the  Act  of  1884  came  into  force,  viz.: 
in  1879  and  1882. 

The  section  of  the  Act  of  1877,  ch.  125,  which  applied 
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to  her  case,  was  section  3,  with  which,  however,  must  be  Judgment, 
contrasted  that  which  immediately  follows  it,  and  which  qsler 
relates  to  the  third  class,  viz.,  women  married  after  2nd  J- A. 
March,  1872,  ch.  125,  sec.  4,  and  looking  at  these  two 
enactments  it  can  hardly  be  doubted  that  the  legislature 
was  bent  upon  preserving  a  distinction  between  the  rights 
and  interests  in  their  real  estate  of  the  two  classes  of  married 
women  referred  to  therein.  As  to  those  coming  within 
section  4,  it  is  expressly  declared  [35  Vic.  ch.  16,  sec.  1, 
(0.)]  that  they  shall  hold  their  property  to  their  separate 
use,  free  from  any  estate  of  their  husbands  during  their 
lifetime,  and  the  husband's  tenancy  by  the  curtesy  is 
expressly  limited  to  such  part  of  it  as  the  wife  has  not 
disposed  of  inter  vivos  or  by  will.  Under  this  clause  the 
wife  being  by  the  Act  invested  with  both  the  legal  and 
equitable  interest  in  the  separate  estate  could  probably 
dispose  of  it  by  her  own  conveyance  alone,  without  her 
husband's  concurrence,  and  where  she  did  so  the  same 
principle  applied  as  in  the  case  of  the  equitable  separate 
estate,  viz.:  that  the  husband  never  could  take  an  estate  by 
the  curtesy  in  it :  Cooper  v.  Macdonald,  7  Ch.  D.  288. 

But  the  real  property  of  a  married  woman  of  the  class 
within  which  the  plaintiff  comes,  was  in  a  very  different 
position.  It  was  not  declared  to  be  her  separate  property, 
or  to  be  held  and  enjoyed  by  her  for  her  separate  use.  Her 
right  was  as  to  all  such  property  then  held,  or  which  might 
be  afterwards  acquired  by  her,  to  have,  hold  and  enjoy  it 
free  from  the  debts  and  obligations  of  her  husband,  and 
from  his  control  and  disposition  without  her  consent  in  as 
full  and  ample  a  manner  as  if  she  continued  sole  and 
unmarried.  The  difference  in  the  language  of  these  two 
sections  would  alone  lead  us  to  infer  that  the  interest 
of  the  two  classes  of  married  women  they  relate  to  were 
not  intended  to  be  similar,  and  the  language  of  the  latter 
section  being  the  same  as  that  of  section  1  of  ch.  73,  C.  S. 
U.  C,  it  would  naturally  be  construed  as  that  section  was 
construed,  namely,  that  it  did  not  confer  upon  the  wife  a 
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Judgment,  separate  estate  which  would  be  chargeable  with  her  general 
Osler,  engagements. 
J.A.  Under  the  Revised  Statutes  of  1877  I  think  it  must  be 

held  that  a  married  woman  of  the  respondent's  class  could 
not  by  any  act  of  hers  inter  vivos,  or  by  will,  deprive  her 
husband  of  his  tenancy  by  the  curtesy.  The  quality  of 
separate  estate  had  been  denied  to  her  property,  while  it 
had  been  conferred  upon  that  of  a  married  woman  in  the 
other  class,  and  the  right  of  the  husband  of  the  latter  had 
been  expressly  confined  to  such  property  as  she  had  not 
disposed  of  inter  vivos  or  by  will. 

It  is  true  that  section  4  of  the  C.  S.  U.  C.  ch.  73,  which 
had  there  expressly  reserved  the  husband's  tenancy  by 
the  curtesy  was  not  re-enacted  in  chapter  125  of  the  revi- 
sion of  1877,  and  that  section  19  of  that  enacts  that  any 
married  woman  shall  be  liable  on  any  contract  made  by  her 
respecting  her  real  estate  as  if  she  were  a  feme  sole.  But 
section  4  must  I  think  be  deemed  to  have  been  of  a  pre- 
cautionary character,  and  the  reason  given  in  schedule  B„ 
p.  2379.  vol  2,  R.  S.  O.  (1877),  for  its  omission  is  that  it 
was  unnecessary,  while  as  regards  the  power  to  contract 
in  respect  of  her  real  estate,  which  was  perhaps  given  to  a 
married  woman  of  the  defendant's  class  by  section  19,  it 
seems  to  me  that  she  could  not  by  such  contract  deprive 
her  husband  of  his  curtes}^  in  her  estate  not  being  separate 
estate  any  more  than  he  could  deprive  her  of  her  dower. 
How  such  a  contract  could  have  been  enforced  against  her 
in  his  lifetime  consistently  with  the  provisions  of  R.  S.  0.. 
ch.  127,  sec.  3,  by  which  his  concurrence  was  made  essen- 
tial to  the  validity  of  a  conveyance  of  her  real  estate — 
that  is  of  her  real  estate  not  declared  to  be  separate — 
it  is  not  easy  to  see.  The  difficulty  is  referred  to  by 
Patterson,  J.  A.,  in  Standard  Bank  v.  Boulton,  3  A.  R.  93,. 
and  elsewhere.  This  however  is  a  difficulty  which  no 
longer  exists  in  consequence  of  the  changes  in  the  law 
since  the  revision  of  1877,  now  to  be  referred  to,  and  it 
remains  to  be  seen  whether  married  women  of  the  defen- 
dant's class  have  been  placed  in  any  different  position  from 
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that  which  they  occupied  under  the  revision  of  1877.  where  Judgment, 
their  real  estate  was  not  separate,  and  they  could  not  Oslkr, 
deprive  their  husbands  of  their  curtesy.  J-A- 

By  the  22nd  section  of  the  Married  Women's  Property 
Act  1884,47  Vic.  ch.  19  (0.),  the  Act  of  1877  was  repealed 
in  toto  subject  to  the  proviso  that  such  repeal  should  not 
affect  "  any  act  done  or  right  acquired  while  the  said  Act 
was  in  force."  As  regards  the  rights  of  married  women 
in  their  real  estate,  the  Act  of  1884  was  limited  to  women 
married  after  the  commencement  of  the  Act  (1st  July,  1884) 
and  as  to  women  married  before  that  date  to  property  which 
might  be  acquired  by  them  after  it.  It  seems  to  have  been 
considered  doubtful  whether  the  proviso  was  large  enough 
to  preserve  the  rights  which  the  three  classes  of  married 
women  mentioned  in  the  2nd,  3rd  and  4th  sections  of  the 
repealed  Act  might  have  had  under  that  Act  prior  to  the 
commencement  of  the  Act  of  1884,  for  by  the  Statute 
Amendment  Act  of  1887,  50  Vic.  ch.  7,  sec.  21  (0.),  it  was 
enacted  that  the  Act  of  1884  should  not  be  construed  to 
deprive  a  woman  married  prior  to  its  commencement  of  any 
right  which  she  then  had,  or  would  afterwards  have  had  if 
the  Act  had  not  passed,  and  by  virtue  of  this  section,  and 
perhaps  of  the  proviso  referred  to,  sections  2,  3  and  4  of  ch. 
125,  were  re-enacted  in  the  revision  of  1887,  where  they 
appear  as  section  4,  sub-sections  (1),  (2)  and  (3)  of  ch.  132. 
These  provisions  may  therefore  be  regarded  not  only  as 
having  never  been  repealed,  but  as  indicating  by  reason  of 
their  express  re-enactment  the  intention  of  the  legislature 
that  they  should  govern  the  rights  of  the  several  classes  of 
married  women  to  which  they  relate  up  to  the  1st  July, 
1884,  in  the  same  manner  and  to  the  same  extent  as  they 
did  in  chapter  125.  It  is  a  legislative  declaration  that  the 
estate  of  one  class  is  separate  estate,  and  that  the  estate  of 
another  class  is  not  so,  and  these  clauses  must  in  my  opinion 
be  construed  just  as  I  have  said  they  ought  to  be  construed 
in  chapter  125,  both  as  regards  the  quality  of  the  estate  of 
the  married  woman  and  the  husband's  tenancy  by  the 
curtesy. 
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Judgment.  The  power  of  a  married  woman  to  dispose  of  her  real 
Osler,  estate  not  separate  now  depends  upon  R.  S.  O.  (1887),  ch. 
J-A-  134,  sec.  3,  which  enacts  that  she  may  by  deed  convey,  release, 
etc.,  her  real  estate  and  any  interest  therein  as  fully  and 
effectually  as  if  she  were  a  feme  sole  ; — her  husband's  con- 
currence being  no  longer  necessary — a  change  first  intro- 
duced by  the  amending  and  repealing  clause,  section  22  of 
the  Act  of  1884.  But  if  she  does  so  dispose  of  it,  and  if  it 
is  not  separate  estate  how  in  the  absence  of  "  some  absolute 
extinguishment  of  his  right  by  statute  "  can  her  convey- 
ance deprive  her  husband  of  his  curtesy  ?  Hope  v.  Hope, 
W.  N.  1892,  p.  74.* 

In  the  Court  below,  her  real  estate  has  been  held  to  be 
separate  because  section  4,  sub-section  2,  declares  that  she 
shall  have  hold  and  enjoy  it  free  from  her  husband's  debts 
and  from  his  disposition  thereof  without  her  consent  as  if 
she  was  sole  and  unmarried,  and  because  byforce  of  the  other 
Act,  ch.  134,  sec.  3,  she  can  dispose  of  it  by  deed  without  his 
consent  as  if  she  was  a  feme  sole.  But  this,  with  all 
deference,  does  not  in  my  opinion  warrant  us  in  treating  it 
as  separate  estate,  and  for  several  reasons.  First,  there  is 
the  strong  inference  from  the  language  of  the  statute  itself, 
section  4,  sub-sections  2,  3,  as  well  as  from  the  method  in 
which  the  1st  section  of  the  Act  of  1872  was  dealt  with  in  the 
revision  of  1877,  that  the  legislature  meant  to  preserve  the 
distinction  between  the  two  classes  of  married  women,  as 
to  one  of  which  their  real  estate  was  to  be,  as  it  was  ex- 
pressed to  be,  separate  estate,  while  as  to  the  other  it  was 
not  to  be  so.  Second,  that  while  a  woman  in  the  latter 
class  may  now  convey  her  estate  by  deed  without  her 
husband's  concurrence,  she  cannot,  in  my  opinion,  and  as 
indeed  the  judgment  below  concedes,  destroy  by  her  con- 
veyance her  husband's  estate  by  the  curtesy  in  the  event 
of  his  surviving  her,  as  she  can  do  where  she  comes  under 
the  other  clause,  section  4,  sub-section  3,  and  deals  with 
real  estate  which  is  declared  to  be  separate  estate.  Her 
jus  disponendi  under  the  former  clause  falls  short  of  that 
which  she  enjoys  under  the  latter,  and  her  power  to  deal 
*  Now  reported  (1892),  2  Ch.  336. 
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with  it  is  subject  to  a  limitation  from  which  it  would  be  Judgment, 
free  if  it  was  really  separate  estate.  And  if  the  provisions  Osler, 
of  chapter  134,  section  3,  are  inapplicable  to  the  case  of  the  J,A> 
married  woman  who  is  dealing  with  her  separate  estate 
Tinder  section  4,  sub-section  3,  of  ch.  132,  and  are  confined  to 
cases  coming  within  sub-section  2  of  that  section,  there  is 
the  further  limitation  upon  her  power  to  deal  with  it  or  to 
contract  respecting  it,  to  which  her  dealing  with  her  separ- 
ate estate  is  not  subject,  viz.:  that  she  is  only  empowered 
to  convey  it  by  deed  as  if  she  were  a  feme  sole. 
Her  contract  must  be  a  contract  by  deed.  The  common 
law  relation  between  man  and  wife,  and  the  disability 
arising  from  her  coverture  has  not  been  altered  or  removed 
{In  re  Jupp,  Jupp  v.  Buckwell,  39  Ch.  D.  148)  to  any 
greater  extent  than  it  has  been  removed  by  the  Act. 
Some  observations  by  Lord  Selborne  in  the  case  of 
Cahill  v.  Cahill,  8  App.  Cas.  420,  may  be  quoted. 
"  There  is  no  case/'  he  says,  "  in  the  books,  before 
the  Act  for  the  abolition  of  fines  and  recoveries, 
in  which  a  married  woman  was  held  bound,  on  the 
footing  of  contract  (without  fine),  to  alienate  her  free- 
hold lands  or  hereditaments  not  settled  to  her  separate 
use.  And  the  means  of  alienating  such  lands,  substituted 
by  these  Acts  for  fine,  although  no  longer  founded  on  the 
fiction  of  j  udicial  transaction  or  compromise,  can  only  be 
made  available  by  following  the  procedure  which  those  Acts 
prescribe."  Then  he  refers  to  the  Acts  containing  provis- 
ions similar  to  those  in  our  former  Acts  for  the  husband's 
concurrence  in  a  deed  duly  acknowledged  in  the  prescribed 
manner.  He  continues  :  li  A  married  woman  has,  therefore, 
now  by  law  no  power  of  control  or  alienation  over  or  with 
respect  to  her  real  estate  (not  separate),  except  such  as  is 
given  to  her  by  statute,  and  the  power  thereby  given  to  her 
is  conditional  on  its  execution  in  the  manner  which  the 
statute  prescribes." 

If  then  the  Act,  K  S.  0.  ch.  134,  sec.  3,  and  the  power 
thereby  conferred  upon  married  women  to  affect  their  real 
.estate,  is  confined  to  section  4,  sub-section  2  of  R.  S.  0.  ch. 
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Judgment.  132,  and  was  not  intended  to  trammel  their  power  of  deal- 
Osler,  ing  with  what  section  4,  sub-section  3,  declares  to  be  separ- 
J-A-  ate  estate,  the  force  of  the  argument  in  favour  of  the 
contention  that  the  power  of  disposition  so  conferred  has 
in  effect  made  all  real  estate  of  women  in  the  defendant's 
class  separate  estate  is  weakened, if  not  altogether  destroyed,, 
since  the  power  can  only  be  exercised  in  the  mode  pre- 
scribed by  the  Act,  viz.:  by  deed,  and  is  then  less  extensive 
than  her  power  to  deal  with  or  contract  in  respect  of  her 
separate  estate.  If  on  the  other  hand,  ch.  134  prescribes 
the  only  mode  in  which  her  real  estate,  not  the  subject  of 
a  settlement,  can  be  bound  whether  it  comes  under  sub- 
section 2  or  sub-section  3  of  section  4  of  ch.  132,  the  argu- 
ment derived  from  the  enlarged  power  of  disposition  by 
married  women  of  the  class  mentioned  in  sub-section  2,. 
does  not  go  far  enough,  since  the  other  radical  difference 
in  the  effect  of  the  conveyance  under  one  section  or  the 
other,  namely,  the  effect  upon  the  husband's  curtesy, 
remains  untouched. 

I  am  for  these  reasons  of  opinion  that  the  judgment  of 
the  learned  Chief  Justice  at  the  trial  was  right,  and  ought 
to  be  restored. 

Maclennan,  J.  A. : — 

Notwithstanding  the  exceedingly  interesting  and  able 
judgment  of  my  brother  Street  in  this  case,  I  feel  myself 
obliged  to  differ  from  it,  and  to  hold  that  Mrs.  Jackson's 
Etobicoke  lands  are  not  separate  estate  capable  of  being- 
charged  by  her  with  the  fulfilment  of  her  contracts  or 
engagements. 

Mrs.  Jackson  is  a  married  woman,  married  in  1869. 
She  acquired  the  lands  in  question  in  Etobicoke  in  June, 
1879,  and  February,  1882,  by  ordinary  conveyance  in  fee 
simple ;  and,  as  my  learned  brother  points  out,  the  section 
of  the  Married  Woman's  Property  Act,  which  applies  to 
her  ownership  in  these  lands,  is  sec.  4,  sub-sec.  2,  of  ch.  132,. 
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R.  S.  0.  (1887).    This  section  enacts  that  she  "shall  and  Judgment, 
may,  notwithstanding  her  coverture,  have,  hold,  and  enjoy  maclennan, 
all  her  real  property,  whether  belonging  to  her  before      J  A- 
marriage  or  acquired  by  her  by  inheritance,  devise,  or 
gift,  or  as  heir-at-law  to  an  intestate,  or  in  any  other  way 
after  marriage,  free  from  the  debts  and  obligations  of  her 
husband,  and  free  from  his  control  or  disposition,  without 
her  consent,  in  as  full  and  ample  a  manner  as  if  she  con- 
tinued sole  and  unmarried." 

I  agree  with  Mr.  Justice  Street  that  this  enactment, 
taken  in  connection  with  the  Married  Women's  Estate  Act, 
necessarily  excludes  all  estate  and  interest  of  the  husband 
during  the  coverture,  and  I  think  the  question  for  deter- 
mination can  be  simplified  by  considering  how  the  law 
would  apply  if  a  mere  life  estate  had  been  conveyed  to 
Mrs.  Jackson,  instead  of  an  estate  in  fee.  In  such  a  case 
there  is  no  need  to  enquire  whether  the  husband  is  entitled 
to  curtesy  or  not.  The  statutes  exclude  all  estate  or 
interest  in  the  husband  during  the  wife's  life,  and  from  its 
very  nature  he  can  have  none  after  her  death.  It  is  a 
case,  then,  in  which  all  estate  and  interest  of  the  husband 
is  absolutely  excluded. 

If  an  estate  for  life,  such  as  I  have  thus  supposed,  is  not 
separate  estate  capable  of  supporting  a  contract,  it  must 
be  a  fortiori  in  the  case  of  an  estate  in  fee  simple,  which 
is  the  estate  Mrs.  Jackson  really  possessed. 

My  brother  Street  holds  that  the  22nd  section  of  the 
Married  Woman's  Act  of  1884,  amending  section  3  of  the 
Married  Woman's  Real  Estate  Act,  has,  by  dispensing  with 
the  concurrence  of  the  husband  in  a  wife's  conveyance, 
given  to  such  an  estate  as  we  have  here  the  quality  of 
alienability,  so  far  as  to  make  it  to  all  intents  and  purposes 
separate  estate,  and  at  p.  664  he  expresses  his  final  conclu- 
sion thus :  "lam  of  opinion  therefore  that  the  Etobicoke 
land  was  the  separate  estate  of  Mrs.  Jackson,  over  which 
she  had  an  absolute  power  of  disposition,  subject  only  to 
the  possible  right  of  her  husband  to  hold  it  after  her 
death  for  his  life  in  case  he  survived  her,  as  tenant  by 


400 


ONTARIO  APPEAL  REPORTS. 


[VOL. 


Judgment,    the  curtesy,  and  that  subject  to  this  possible  estate  of  her 
Maclennan,  husband  it  is  liable  to  be  seized  and  jsold  for  the  satisfac- 
J-A-      tion  of  the  plaintiff's  claim." 

If  it  were  quite  accurate  that  Mrs.  Jackson  had  an 
absolute  power  of  disposition  over  this  property  as  if  she 
was  sole  and  unmarried,  I  do  not  see  how  the  conclusion 
that  it  was  separate  estate,  and  therefore  subject  to  the 
plaintiff's  claim,  could  be  avoided.  But  I  think  the  state- 
ment is  not  quite  accurate.  My  learned  brother  has  over- 
looked a  most  important  consideration. 

The  amended  Married  Women's  Real  Estate  Act  dispenses 
with  the  concurrence  of  the  husband,  but  it  still  restricts 
the  married  woman's  power  of  disposition.  She  can  only 
act  by  deed,  "  Every  married  woman  may  by  deed  convey," 
etc.  Her  position  then  is  this :  she  is  to  enjoy  her  real 
estate  free  from  her  husband's  debts  and  obligations,  and 
free  from  his  control  or  disposition,  without  her  consent, 
and  she  may  by  deed  convey. 

Douglas  v.  Hutchison,  12  A.  R.  110,  decided  that  pro- 
perty governed  by  section  4,  sub-section  2,  of  the  Married 
Women's  Property  Act  was  not  by  that  section  made  sepa- 
rate estate  so  as  to  be  liable  for  the  married  woman's  en- 
gagements, and  therefore  what  has  to  be  determined  here 
is  whether  the  power  she  now  possesses  to  convey  by  deed 
has  made  it  so. 

Separate  property,  properly  so  called,  can  be  dealt  with 
by  a  married  woman  as  if  she  were  sole  and  unmarried. 
It  is  an  equitable  and  not  a  legal  interest.  When  not 
restrained  against  anticipation,  she  can  make  any  gift,  con- 
tract, sale,  conveyance,  lease,  or  other  disposition  she 
pleases  of  it,  and  by  any  of  the  methods  allowed  by  law 
for  dealing  with  equitable  interests.  She  is  not  restricted 
to  any  particular  mode  of  transfer  or  conveyance,  except 
that  she  is  bound  by  the  Statute  of  Frauds,  and  by  any 
other  Acts  which  require  writing  to  be  used.  Her  estate 
being  equitable,  and  being  a  trust  or  confidence,  she  may 
make  a  gift  or  an  assignment  or  conveyance  for  value  of 
it,  or  of  any  estate  or  interest  in  it,  by  mere  writing,  with- 
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out  deed,  by  the  9th  section  of  the  Statute  of  Frauds :  Judgment. 
Lewin  on  Trusts,  693;  Williams  on  Real  Property,  155.  Maclennan, 

Now  it  is  clear  the  change  in  the  Married  Woman's  JA' 
Real  Estate  Act  has  not  given  these  large  powers  to 
married  women  in  respect  of  their  ordinary  real  estate. 
Section  2  defines  real  estate  as  used  in  the  Act  to  include 
any  estate,  right,  or  interest  therein,  legal  or  equitable,  and 
any  charge,  lien,  or  encumbrance,  in,  upon,  or  affecting  real 
estate,  either  at  law  or  in  equity,  etc.  And  then  section  3 
says  the  married  woman  may  by  deed  convey  her  real 
estate,  etc.  Now  this  statute,  or  any  statute,  was  not 
required  to  enable  her  to  convey  her  separate  estate.  That 
she  could  always  do,  and  the  Act  was  intended  to  apply  to 
estates  which  were  not  her  separate  property,  not  having 
been  settled  to  her  separate  use.  Without  statutory 
authority  she  could  not  convey  these  at  all,  whether  they 
were  legal  or  equitable  estates.  The  former  statute  enabled 
her  to  convey  by  deed,  to  which  her  husband  was  a  party, 
and  which  was  executed  by  him.  The  amendment  dis- 
penses with  the  concurrence  of  the  husband,  and  that  is 
all.  It  must  still  be  done  by  deed,  and  without  deed  it 
cannot  be  done. 

It  is  clear,  therefore,  in  my  opinion,  that  a  contract,  or 
any  mere  writing  not  being'  a  deed,  affecting  her  real 
estate,  not  settled  to  her  separate  use,  or  otherwise  made 
her  separate  property,  must  be  invalid  and  void.  In 
Taylor  v.  Meads,  4  DeG.  J.  &  S.  597,  Lord  Westbury  points 
out  that  a  married  woman  has  no  power  to  deal  with  her 
ordinary  equitable  estates,  otherwise  than  with  her  legal 
estates,  because  equity  follows  the  law  ;  and  so  in  my 
judgment,  Mrs.  Jackson  had  no  power  to  charge  or  con- 
vey or  otherwise  affect  the  Etobicoke  lands,  otherwise  than  , 
by  the  means  and  in  the  manner  authorised  by  the  statute, 
that  is  by  deed.  Whether  it  is  a  legal  interest  or  an  equit- 
able interest  she  desires  to  create  out  of  the  lands,  it  can 
only  be  done  in  one  way,  the  way  prescribed  by  the  stat- 
ute.    I  am,  therefore,  of  opinion  that  Mrs.  Jackson  has 
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Judgment,   not  by  her  promissory  notes  charged  the  Etobicoke  lands 
Maclennan  w^n  ^ne  payment  thereof,  and  that- the  appeal  should  be 
J.  A.  allowed. 

The  action  as  framed  sought  to  charge  the  Etobicoke 
lands  only,  but  in  the  course  of  the  proceedings  it  was  dis- 
covered that  the  defendant  had  acquired  land  in  Parkdale, 
on  the  30th  March,  1887,  which  would  become  her  separate 
property  to  all  intents  and  purposes  by  the  Act  of  1884. 
This  property  she  still  possessed  at  the  time  of  the  making 
of  the  notes  in  question,  but  had  disposed  of  before  the 
action  was  commenced.  There  is  therefore  nothing  upon 
which  a  judgment  in  favour  of  the  plaintiff  can  operate 
at  present,  but  as  she  was  possessed  of  separate  property 
when  the  notes  were  given,  that  entitles  the  plaintiff  to  a 
judgment  to  be  satisfied  out  of  any  future  property  she 
may  acquire  for  her  separate  use. 

The  defendant  is  entitled  as  surety  to  credit  against  her 
liability  to  a  due  proportion  of  the  proceeds  of  the  sale  of 
the  mortgage  property. 

Appeal  allowed  with  costs. 
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Platt  v.  Grand  Trunk  Railway  Company  of  Canada. 

Covenant  for  title — Breach — Damages — Easement. 

The  defendants  granted  to  the  predecessor  in  title  of  the  plaintiff,  with 
covenants  for  title  under  the  Short  Forms  Act,  certain  lands  with  the 
right  and  easement  of  erecting  a  dam  at  a  certain  spot.  It  was  after- 
wards held  that  they  had  no  power  to  grant  such  a  right,  but  it  was 
shewn  that  it  was  not,  in  any  event,  practicable  to  maintain  a  dam  at 
the  spot  in  question  : — 

Held,  that  the  defendants  were  not  liable  to  repay  the  full  purchase 
money  less  the  actual  value  of  the  land  without  the  supposed  right, 
but  only  the  actual  practical  value  of  the  supposed  right,  which  was 
nothing. 

Judgment  of  Ferguson,  J.,  affirmed,  Osler,  J.  A.,  dissenting. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  Statement, 
of  Ferguson,  J.,  allowing  an  appeal  by  the  defendants 
from  the  report  of  the  Master  at  Goderich. 

The  action  was  brought  to  recover  damages  for  breach 
of  covenants  for  title  and  quiet  enjoyment  contained  in  a 
certain  indenture  dated  the  3rd  February,  1873,  made  in 
pursuance  of  the  Act  respecting  Short  Forms  of  Convey- 
ances, whereby  the  defendants,  in  consideration  of  $5,100, 
granted  to  one  A.  T.  Patterson  a  certain  mill  site  in 
Goderich,  on  the  River  Maitland,  and  also  "  the  easement 
and  privilege  of  erecting  and  maintaining  a  dam  upon  and 
across  the  said  River  Maitland  so  high  as  to  take  up  eight 
feet  of  the  fall  of  the  said  river  but  no  more."  The  lands 
and  the  easement  and  privilege  in  question  became  vested 
in  one  Samuel  Platt  by  various  mesne  conveyances.  Prior 
to  the  conveyance  to  Patterson  the  defendants  conveyed 
to  certain  persons  a  piece  of  land  called  "  Island  C,"  in  the 
River  Maitland,  and  two  other  parcels  known  as  "  Block 
F"  and  the  "Great  Meadow,"  lying  on  the  banks  of  the 
river,  without  any  reservation  of  the  easement  that  they 
afterwards  purported  to  grant  to  Patterson.  "Island 
C,"  "  Block  F,"  and  the  "  Great  Meadow "  became  subse- 
quently vested  in  one  Attrill,  who  was  also  the  owner, 
under  a  different  chain  of  title,  of  another  piece  of  land  on 
the  banks  of  the  river  known  as  "Block  A."  Platt  erected 
a  dam  on  part  of  the  lands  conveyed  to  him  which  penned 
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Statement.  back  the  waters  on  the  lands  owned  by  Attrill,  and  litiga- 
tion ensued  between  Piatt  and  Attrill  which  finally  resulted 
in  favour  of  Attrill,  Piatt  being  condemned  to  pay  all  the 
costs  of  litigation,  which  amounted  to  a  large  sum.  See 
Attrill  v.  Piatt,  10  S.  C.  R.  425.  It  was  held  in  that  action 
that  the  dam  in  question  had  not  in  fact  been  erected  at 
the  point  authorized  by  the  deed  from  the  defendants  to 
Patterson. 

After  the  determination  of  the  action  of  Piatt  v.  Attrill, 
Piatt  brought  this  action  against  the  defendants;  claiming 
as  damages  for  the  breach  of  the  covenants  the  party  and 
party  costs  and  solicitor  and  client  costs  of  the  previous 
action  and  also  general  damages.  The  defendants  con- 
tended that  there  had  in  fact  been  no  breach  of  the  cove- 
nants ;  that  in  any  event  they  were  not  responsible,  because 
the  plaintiff  had  been  restrained  from  interfering  with  the 
rights  of  Attrill  in  property  which  had  not  passed  through 
the  defendants'  hands  at  all ;  that  the  costs  complained  of 
had  been  lost  and  sustained  by  reason  of  the  plaintiff's 
wrongful  acts  ;  that  the  plaintiff  had  never  erected  a  dam 
on  the  site  intended  by  the  deed ;  that  he  knew  that  no 
dam  could  be  erected  on  that  spot  except  at  too  great  an 
expense  to  make  it  of  practical  value ;  that  the  plaintiff 
had  recovered  from  the  Dominion  of  Canada  a  sum  of  over 
$20,000  for  damages  alleged  to  have  been  sustained  by  him 
in  respect  of  the  water  power  in  question  by  the  Goderich 
Harbour  Works,  and  that  the  right  of  action,  if  any,  was 
barred  by  the  Statutes  of  Limitation. 

Samuel  Piatt  died  intestate  on  the  3rd  of  October,  1885, 
and  the  action  was  revived  by  his  administratrix,  Mary 
Ann  Piatt.    See  11  O.  R.  246. 

The  action  was  tried  before  Proudfoot,  J.,  at  the  Goderich 
Spring  Sittings  in  1886,  who  held  that  as  to  the  covenant 
for  quiet  enjoyment,  there  had  been  no  interruption  and 
therefore  no  breach,  but  that  as  to  the  covenant  for  title 
there  had  been  a  breach,  as  to  which  an  assessment  of 
damages  was  directed.    See  12  O.  R.  119. 


XIX.]  PL  ATT  V.  GRAND  TRUNK  R.  W.  CO. 

An  appeal  by  the  defendants  to  this  Court  from  this  Statement, 
judgment  was  dismissed  for  want  of  prosecution.    See  12 
P.  R.  380,  and  the  reference  as  to  damages  proceeded. 

The  Master  reported  that  the  plaintiff  was  entitled  to 
recover  the  following  sums  : — 

The  purchase  money   $5100  00 

Less  the  value  of  the  land 
that  passed  by  the  con- 
veyance   400  00 

 $4700  00 

Ten  years'  interest  thereon  at  six  per 

cent   2820  00 

Damages  for  loss  sustained  by  reason 
of  uselessness  of  improvements  made 
for  the  purpose  of  enabling  Piatt  to 
use  the  land  for  the  purpose  for 

which  it  was  bought    1000  00 

Costs  of  defendant  in  the  action  of 
Piatt  v.  Attrill  paid  by  Piatt  under 
judgment  of  the  Supreme  Court.  .  .  .     2093  81 
Costs  of  the  plaintiff  in  said  action  of 
Piatt  v.  Attrill  as  between  solicitor 

and  client   1643  90 

Interest  on  both  sums  from  the  4th 

March,  18s4,  at  six  per  cent  t .    1298  25 

It  was  shown  on  the  reference  that  it  would  have  been 
impossible  to  build  and  maintain  a  dam  at  the  site  in 
question  except  at  so  great  expense  as  to  make  it  for  prac- 
tical purposes  of  no  value. 

The  defendants  appealed  from  the  report  of  the  Master, 
and  their  appeal  was  allowed  by  Ferguson,  J.,  with  costs, 
on  the  ground  that  the  costs  in  the  action  of  Piatt  v. 
Attrill  were  not  the  result  of  Piatt's  reliance  upon  the 
easement  contained  in  the  deed,  but  upon  another  title 
that  the  deed  did  not  purport  to  convey  to  him,  and  on  the 
ground  that  there  was  really  no  loss,  as  the  easement  in 
question  could  not  have  been  exercised  in  any  event  in 
any  practical  way.  A  cross-appeal  by  the  plaintiff,  on  the 
52 — VOL.  XIX  A.R. 


405 


406 'J  ONTARIO  APPEAL  REPORTS.  [VOL. 

1  ••..:•! 

Statement,  ground  that  the  Master  should  have  allowed  a  larger  sum 
for  improvements  and  should  have  allowed  damages  for 
the  loss  of  the  water  privilege,  was  dismissed  with  costs. 

From  the  judgment  allowing  the  defendants'  appeal  the 
plaintiff  appealed  to  this  Court,  and  the  appeal  was  argued 
before  Hagarty,  C.  J.  0.,  Burton,  and  Osler,  JJ.A.,  and 
Meredith,  J.,  on  the  10th,  11th  and  12th  of  February, 
1892. 

G.  F.  Shepley,  Q.C.,  and  M.  G.  Cameron,  for  the  appellant. 
The  covenant  broken  wras  that  the  respondents  had  good 
right,  full  power,  and  absolute  authority  to  convey  to 
Patterson  a  certain  parcel  of  land,  with  the  easement  of 
penning  back  the  waters  of  the  River  Maitland  so  as  to 
give  him  eight  feet  head  of  water  at  his  mill.  There  is  no 
question  that  the  respondents  had  no  power  to  grant  such 
an  easement,  as  they  had  prior  to  that  date  conveyed  away 
the  very  land  over  which  the  easement  would  have  to  be 
exercised,  so  that  all  that  passed  by  the  grant  was  the 
parcel  of  land  that  was  almost  without  value.  Had  nothing 
passed  by  the  grant  the  reference  to  the  Master  would 
have  been  unnecessary,  because  the  well  known  rule  of  law 
that  where  there  has  been  a  total  failure  of  title  the  con- 
sideration money  and  interest  is  the  measure  of  damages 
would  have  been  invoked,  and  that  would  have  ended  the 
matter;  but  here  something  did  pass,  namely,  the  land, 
and  it  became  necessary  to  find  out  what  the  value  of  that 
land  was.  The  Master  was  perfectly  right  in  taking  the 
purchase  money  as  the  value  of  what  the  respondents  pur- 
ported to  convey  and  in  then  deducting  therefrom  the 
value  of  what  actually  passed  by  the  grant,  namely,  the 
land  valued  at  $400.  The  respondents  were  paid  $5,100 
for  the  land  and  the  easement.  The  land  is  shewn  to  be 
worth  only  $400,  and  surely  the  respondents  cannot  retain 
the  balance  of  the  purchase  money  by  shewing  that  possibly 
the  easement  was  at  the  time  of  the  grant  valueless. 
Where  there  has  been  only  a  partial  breach  of  the  covenant 
for  title  the  covenantee  is  entitled  to  recover  the  consider- 
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ation  money  less  the  value  of  what  actually  passed:  Empire  Argument. 
Gold  Mining  Go.  v.  Jones,  19  C.  P.  245;  2  Dart's  Law  of 
Vendors  and  Purchasers,  6th  ed.,  p.  892;  3  Sedgwick 
on  Damages,  8th  ed.,  pp.  Ill,  112;  Morris  v.  Phelps, 
5  Johns.  49;  Guthrie  v.  Pugsley,  12  Johns.  126;  Tanner 
v.  Livingston,  12  Wend.  83 ;  Lochwood  v.  Sturdevant,  6 
Conn.  373;  Rawle  on  Covenants  for  Title,  5th  ed.3 
p.  265  et  seq.;  Mayne's  Law  of  Damages,  4th  ed.,  p.  196 
•et  seq.  The  costs  in  the  action  of  Attrill  v.  Piatt  should 
have  been  allowed.  It  is  true  that  in  that  case  it  was  held 
that  Piatt  had  not  built  the  dam  in  question  at  the  place 
mentioned  in  the  deed,  but  the  contention  really  was 
that  Piatt  was  not  entitled  to  build  a  dam  anywhere 
on  the  land  conveyed,  so  that  the  costs  of  that  action 
were  really  incurred  in  an  attempt  by  Piatt  to  sub- 
stantiate his  right  to  exercise  the  easement  which  the 
respondents  assumed  to  convey  to  him.  The  expenses  of 
improvements  made  in  converting  the  land  to  the  purpose 
for  which  it  was  purchased  should  also  be  allowed,  as  these 
expenses  were  entirely  thrown  away. 

8.  H.  Blake,  Q.  C,  and  W.  Gassels,  Q.  C,  for  the  respon- 
dents. The  judgment  is  perfectly  right.  The  Master  was 
directed  to  ascertain  the  damages  to  the  extent  of  the 
-difference  in  value  of  the  estate  which  actually  passed  and 
the  estate  purported  to  be  conveyed.  Under  this  judg- 
ment the  Master  was  bound  to  ascertain  the  value  of  that 
portion  of  the  property  purported  to  be  conveyed  which 
was  not  conveyed  and  the  evidence  is  conclusive  that  it 
had  no  value,  or  that  at  all  events  if  the  easement  was 
originally  of  any  value  its  value  was  destroyed  by  reason 
of  the  Goderich  Harbour  Improvement  Works,  and  in 
respect  of  damages  caused  by  these  works  Piatt  was 
fully  compensated  by  the  Government.  He  cannot  retain 
the  damages  paid  by  the  Government  for  the  loss  of  his 
easement  and  at  the  same  time  claim  a  similar  amount 
against  the  respondents.  .  As  to  the  costs,  it  is  clear  that 
the  action  against  Attrill  was  entirely  misconceived  ;  Piatt 
had  never  attempted  to  exercise  the  right  at  the  point  at 
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Argument,  which  the  defendants  covenanted  that  he  might  exercise 
it  and  the  costs  therefore  of  that  action  were  incurred  in 
connection  with  an  unfounded  claim  with  which  the 
defendants  had  no  concern  whatever.  At  any  rate  any 
claim  for  damages  for  breach  of  the  covenant  for  title, 
accrued  at  the  moment  of  the  conveyance,  and  it  is  there- 
fore barred  by  the  Statutes  ot  Limitation. 

6r.  F.  Sherpley,  Q.  C,  in  reply.  The  judgment  of  the 
trial  Judge,  which  has  not  been  successfully  appealed  from, 
settles  all  the  questions  in  the  action  except  the  question 
of  the  actual  amount  of  the  damages  sustained.  The 
Master's  view  as  to  the  amount  of  the  damages  is  the 
correct  one  and  should  be  adopted. 

May  10th,  1892.    Hagarty,  C.  J,  O.  :— 

The  very  full  and  careful  judgment  of  my  learned  brother 
Ferguson  in  reversing  the  findings  of  the  Master  has  left 
little  to  be  said  beyond  noting  the  legal  points  involved. 

After  the  judgment  of  the  Supreme  Court  it  is  impos- 
sible to  support  the  finding  of  the  large  amount  of  costs 
incurred  by  the  plaintiff  in  his  suit  against  Attrill.  It  ap- 
pears that  he  then  sought  a  remedy  in  damages  for  inter- 
ference with  his  dam,  which  he  had  no  right  to  erect,  having 
wholly  misconceived  the  nature  of  his  title  under  the  grant 
of  the  railway  company. 

As  to  the  claim  of  $1,000  "  by  reason  of  the  uselessness 
of  improvements  made,"  the  learned  Judge  has  fairly  dis- 
posed of  it. 

We  can  agree  with  him  in  his  inability  to  see  any 
grounds  for  supporting  such  a  claim. 

It  is  difficult  to  see  any  safe  ground  on  which  we  can 
hold  that  our  learned  brother  erred  in  holding  that  only 
nominal  damages  can  be  recovered. 

It  seems  impossible  to  apply  to  a  case  like  the  present 
the  view  as  to  the  purchase  money  being  the  basis  and  of 
apportioning  as  it  were  pro  rata  the  quantity  lost  by  par- 
tial failure  of  the  guaranteed  title.    We  can  understand  it 
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in  the  case,  e.  g.,  of  a  sale  for  $5,000  of  five  acres  of  a  Judgment, 
field  with  covenant  for  title.    One  acre  is  lost  arid  one  Hagarty, 
fifth  of   the  purchase  money  is  awarded  as  damages,  ^-J-°- 
although  even  thus  the  acre  lost  might  be  far  more  valu- 
able than  the  whole  of  the  other  four. 

Here  the  grant  was  "  the  easement  and  privilge  of  erect- 
ing and  maintaining  a  dam  upon  and  across  the  said  river 
Maitland,  so  high  as  to  take  up  eight  feet  of  the  fall  of  the 
said  river,  but  no  more."  There  was  also  a  conveyance  in 
fee  simple  of  certain  specified  lands,  with  certain  rights 
of  way  over  lands  of  the  grantors,  and  the  right  to  build  a 
switch  thereover  to  defendants'  line  of  rails. 

It  is  fully  admitted  by  the  plaintiff  that  he  was  under  the 
impression  that  he  was  thereby  acquiring  a  right  to  dam 
the  stream  a  long  way  higher  up  than  the  point  at  which, 
as  it  afterwards  appeared,  the  right  was  alleged  to  be 
granted  to  him.  He  had  been  long  engaged  in  business 
there,  and  was  well  acquainted  with  the  river.  He  had 
actually  erected  at  least  one  dam  (if  not  more)  at  the  place 
at  which  his  grant  pointed : 

He  said :  "  They  were  carried  away  as  fast  as  I  made 
them,"  and  he  also  said  in  reference  to  the  place  where  he 
built  the  stone  dam  which  At  trill  destroyed,  one-quarter  of 
a  mile  higher  up  the  stream :  "  No  man  can  control  a  dam 
on  that  river,  except  on  that  spot  where  it  is." 

So  that  it  is  beyond  reasonable  doubt  clear  on  the  evi- 
dence that  the  alleged  easement  and  privilege  that  was 
alleged  to  pass  by  the  grant  was  practically  worthless. 

The  learned  Judge  says : — 

"  The  evidence  shews,  I  think,  that  Mr.  Piatt  was  a  prac- 
tical man ;  that  he  knew  this  river  at  this  place,  and  that 
having  had  experience  as  a  mill  owner  and  in  building 
dams  he  may  perhaps  have  known,  as  he  said,  and  probably 
did  know,  as  much  about  the  matter  in  hand  as  an  en- 
gineer; that  is,  for  the  purpose  of  carrying  out  in  a  prac- 
tical way  the  construction  and  maintenance  of  a  dam  in 
that  place,  that  is,  unless  the  dam  should  be  an  expensive 
work,  built  according  to  scientific  rules  and  such  a  work 
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Judgment,  as  no  sensible  person  would  adopt  or  pay  for  with  the  view 
Hagarty,  °^  merely  running  a  mill  by  means  of  the  power  to  be 
C.J.O.  acquired.  And  it  appears  from  the  evidence  that  there 
was  no  more  favourable  place  for  the  maintenance  of  a  dam 
on  the  property  conveyed  to  him  or  in  any  location  where 
he  had  a  right  to  construct  a  dam  for  the  purpose  of  this 
water  power  than  the  place  of  which  he  is  speaking  as  a 
place  at  which  a  dam  could  be  maintained.  Further,  it 
appears,  after  having  at  first,  and  while  he  was  lessee  only, . 
built  and  endeavoured  to  maintain  a  dam  at  this  place, 
and  it  having  been  swept  away  by  the  causes  to  which 
Piatt  refers,  long  years  passed  during  his  life  and  owner- 
ship of  the  place  without  the  construction  of  or  any  effort 
to  construct  another  one." 

It  was  said  that  it  was  and  is  impossible  to  construct  and 
maintain  a  dam  at  that  place.    I  suppose  it  is  not  "  impos- 
sible," and  such  was  the  opinion  of  Mr.  Justice  Proudfoot, . 
before  whom  the  action  was  tried.    But  that,  I  conceive, . 
is  not  the  real  question,  which  would  appear  rather  to  be 
this  :  would  it  be  at  all  within  the  range  of  business  pru- 
dence to  attempt  to  maintain  a  dam  for  the  purposes  of 
profits  that  might  be  derived  from  the  use  of  the  power  to- 
be  obtained  ? 

The  grant  was  for  eight  feet  of  head.  The  Government 
in  their  works  for  the  improvement  of  Goderich  harbour 
made  such  alteration  in  the  flow  of  water  as  to  take  three 
feet  out  of  this  eight  feet,  reducing  it  to  five.  This  was 
done  by  statutory  authority,  and  the  three  feet  of  head  was, . 
without  fault  of  the  grantors,  taken  away  by  vis  major. 
For  this,  as  in  all  similar  cases,  a  large  claim  was  made  on 
the  Government  for  compensation,  and  the  plaintiff  received 
$20,000  for  his  alleged  damages.  This  amount  cannot  be 
applied  to  reduce  his  present  claim,  but  is  presented  merely 
as  evidencing  the  large  reduction  in  the  value  of  the  ease- 
ment granted. 

Then  what  evidence  has  been  adduced  as  to  damages 
arising  from  any  loss  of  the  five  feet  easement  all  tends  to 
shew  that  the  damage  has  been  so  far  nothing.    No  reason-- 
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able  man  of  business,  according  to  plaintiff's  own  shewing,  Judgment, 
could  maintain  a  dam  at  the  point  where  he  had  the- right  Hagarty, 
to  place  one.  C.J.O. 

He  paid  his  purchase  money  under  the  impression  that 
he  was  acquiring  a  totally  different  right  to  be  exercised 
in  the  only  safe  and  practicable  point  half  a  mile  further 
up  the  river. 

The  defendants  do  not  incur  any  higher  liability  to  pay 
damages  for  this  unfortunate  misconception  on  the  part  of 
the  plaintiff. 

This  case  is  necessarily  embarrassed  by  this  original 
misconception  of  plaintiff.  In  consequence  thereof  he 
attempted  to  avail  himself  of  his  river  rights  in  a  manner 
unauthorized  by  his  title  deeds.  It  appears  of  course  hard 
in  one  view  of  the  case  that  the  defendants  should  affect  to 
convey,  and  to  covenant  for  their  right  so  to  do,  an  ease- 
ment which  they  really  did  not  possess,  and  receive  there- 
for a  large  sum  of  mone}r.  But,  without  any  deception 
or  bad  faith  in  the  defendants,  the  plaintiff  offered  and 
paid  this  money  under  the  delusion  that  he  was  purchasing 
something  else, — a  right  which  his  conveyance  did  not 
grant  or  affect  to  grant. 

Once  we  reject  the  plaintiff's  argument  that  his  claim  is 
to  be  treated  as  a  right  to  recover  his  purchase  money  as 
paid  for  a  consideration  that  failed,  it  seems  to  me  to  be 
impossible  to  proceed  on  any  other  principle  than  an  esti- 
mate of  what  he  has  lost  by  his  failure  to  get  what  his 
deed  professed  to  give.  We  have  his  explicit  admission 
that  if  he  had  got  it  it  was  practically  worthless.  The 
difficulty  has  arisen  solely  from  his  own  mistake. 

With  strong  conviction  that  what  he  has  lost  was  con- 
fessedly valueless,  I  cannot  see  my  way  to  setting  aside  a 
merely  nominal  verdict  in  his  favour. 

It  is  stated  in  the  books  that  "  the  measure  of  damages 
is  the  difference  between  the  value  of  the  thing  as  it  is 
and  its  value  as  it  was  warranted  to  be:"  May  lie's  Law 
of  Damages,  4th  ed.,  p.  496. 

We  have  already  seen  by  the  evidence  what  the  value 
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of  the  easement  affected  to  be  granted  was  and  is  at  the 
place  where  the  title  deed  assumed  to  grant  it. 

"  The  value  of  the  part  or  thing  lost  ought  always  to  be 
the  measure  of  damage  " :  Rawle  on  Covenants  for  Title, 
5th  ed.,  p.  265. 

I  know  no  other  principle  of  damage  applicable  to  this 
case. 

Burton,  J.  A. : — 

The  learned  Master  to  whom  the  question  of  damages 
in  the  case  was  referred,  appears  to  have  proceeded  as  if 
the  judgment  of  this  Court  in  Piatt  v.  Attrill,  were  still 
in  force. 

I  cannot  say  that  I  entertain  any  doubt  that  all  the 
parties  to  the  conveyance  under  which  the  plaintiff  claims, 
were  under  the  impression  that  the  canal  or  raceway  and 
easement  with  which  Attrill  interfered,  was  upon  the  plain- 
tiff's land,  in  other  words,  not  included  in  "  Block  F.",  or 
that  the  block  was  subject  to  that  easement  ;  but,  how- 
ever that  ma}7  be,  the  same  case  decided  that  that  was  not 
the  effect  of  the  conveyance,  and  very  much  therefore  of 
the  finding,  including  the  costs  of  the  unsuccessful  litiga- 
tion, falls  to  the  ground. 

It  follows  from  that  decision  that  the  only  easement 
intended  to  be  granted  by  the  Grand  Trunk  Railway,  was 
the  right  to  erect  and  maintain  a  dam  upon  and  across  the 
river  Maitland,  so  high  as  to  take  up  eight  feet  of  the  fall 
of  the  river,  but  no  more,  at  the  point  where  the  old  head 
gates  are  marked  on  the  plan. 

I  have  no  doubt  that  the  covenant  for  good  title  was 
intended  to  apply  to  and  embrace  this  dam  at  the  height 
mentioned,  and  that  if  the  Grand  Trunk  had  no  power  to 
grant  that  easement  by  reason  of  any  act  of  their  own, 
the  appellant  was  entitled  to  recover. 

The  covenant  is  restricted  to  their  own  acts,  but  it  is 
shewn  that  the  privilege  could  not  have  been  exercised 
without   overflowing   lands   which    the    Grand  Trunk 


Judgment. 

Hagarty, 
C.J.O. 
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granted  to  predecessors  in  title  to  Attrill  without  reserving  Judgment, 
or  excepting  this  easement.  Burton, 

There  was  therefore  admittedly  a  breach  of  the  covenant  JA' 
for  title — one  which  I  assume  arose  immediately  on  the 
-execution  of  the  covenant — and  I  apprehend  there  is  no 
reason  to  complain  of  the  judgment  of  the  learned  Judge 
at  the  trial,  even  if  that  was  now  open  to  the  defendants, 
that  by  reason  of  that  breach  the  plaintiff  was  entitled  to 
recover  the  difference  in  value  between  the  property  in  the 
condition  it  was  covenanted  to  be  and  its  actual  condition. 

It  is  quite  true  the  defendants  never  had  the  privilege 
to  grant,  but  assuming  that  they  had,  their  covenant  would 
not  extend  to  physical  obstacles  to  the  maintaining  such  a 
dam  in  the  river ;  the  plaintiff  had  to  assume  the  risk  of 
that.  Is  it  possible,  then,  to  say  that  the  learned  Judge 
was  wrong  in  saying  that  there  was  no  difference,  as  the 
easement  was  in  itself  valueless  ? 

It  may  be  that  if  a  specific  price  had  been  placed  on 
this  easement,  and  the  plaintiff  never  having  enjoyed  it, 
found  out  that  the  defendants  had  no  right  to  grant  it,  he 
might  have  recovered  back  the  price  and  interest  as  upon 
a  total  failure  of  consideration.  Here,  however,  not  only 
this  easement,  but  a  number  of  other  privileges  and  a  large 
piece  of  land  did  pass,  including,  as  the  plaintiff  supposed, 
that  easement  with  which  Attrill  interfered,  although  it  is 
now  held  that  it  did  not  pass.  It  was  manifestly  wrong 
to  assume  $5,100  and  interest  as  the  value  of  the  property 
now,  because  that  was  the  sum  paid  in  1873,  and  to  deduct 
only  $400  as  the  present  value  of  the  land. 

I  think  in  an  action  for  breach  of  covenant  for  title 
under  circumstances  like  the  present  any  recovery  beyond 
nominal  damages  is  dependent  upon  proof  of  actual  loss 
and  is  restricted  to  it. 

In  many  cases  the  actual  damage  sustained  is  in  fact  the 
purchase  money  paid  because  the  party  takes  nothing  by 
his  deed  ;  but  if  he  takes  anything  by  his  deed  directly  or 
indirectly,  whether  it  be  the  entire  thing  purchased  or  a 
part  of  it,  its  value  must  be  considered  in  considering  the 
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Judgment,  damages.  This  value  includes  the  enjoyment  for  so  many 
Burton,  years  of  the  property  and  the  various  privileges  con- 
nected with  it,  and  cannot  be  confined  to  the  actual  value 
of  the  land  in  its  present  condition,  when  it  may  have 
ceased  to  be  of  value  for  the  purposes  for  which  it  was 
originally  purchased. 

I  think  it  is  difficult  to  quarrel  with  the  learned  Judge's 
conclusion  that  there  was  no  difference  in  the  value  by 
reason  of  the  easement  now  in  question  being  valueless  ;. 
but  if,  upon  the  whole  evidence,  he  had  come  to  the  con- 
clusion that  the  plaintiff  should  recover  more  than  nominal 
damages,  I  should  not  have  thought  it  proper  to  interfere. 

As  to  the  $1,000,  information  upon  which  was  sought 
from  the  Master  but  not  furnished,  I  apprehend  that 
expenditure  was  in  connection  with  the  upper  easement, 
and  therefore,  according  to  the  decision  of  the  Supreme 
Court,  is  not  included  within  this  covenant. 

I  am  of  opinion,  therefore,  that  we  should  dismiss  this 
appeal. 

Meredith,  J. : — 

In  accordance  with  the  judgments  pronounced  in  King- 
don  v.  Nottle,  as  reported  in  1  M.  &  S.  353,  and  4  ib.  53 
approved  and  followed  in  King  v.  Jones,  5  Taunt.  418,  and 
Jones  v.  King,  4  M.  &  S.  188  ;  the  courts  in  this  Province 
have  invariably,  I  think,  held  that  the  covenant  for  title  is 
a  continuing  one  running  with  the  land  to  its  owner  for 
the  time  being  ;  and  may  be  sued  upon,  accordingly,  from 
time  to  time  as  fresh  damage  arises :  Gamble  v.  Rees,  6  U. 
C.  R.  396;  Scott  v.  Fralick,  ib.  511  ;  Rowe  v.  Street,  8  C. 
P.  217 ;  Scriver  v.  Myers,  9  C.  P.  255  ;  Keyes  v.  O'Brien, 
20  U.  C.  R.  12;  Meredith  v.  McCutcheon,  13  C.  P.  209.; 
Empire  Gold  Mining  Co.  v.  Jones,  19  CP.  245  ;  Brown 
v.  O'Dwyer,  35  U.  C.  R.  354  and  Piatt  v.  Grand  Trunk 
R.  W.  Co.,  11  O.  R.  246. 

Whatever  may  be  said  of  those  judgments  from  a 
technical  point  of  view,  and  notwithstanding  the  severe- 
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attacks  upon  them  in  some  of  the  courts  of  the  United  Judgment. 
States  of  America,  I  have  been  unable  to  find  any  case  in  Meredith,  J. 
England,  or  in  this  Province,  in  which  they  have  been  in 
any  way  questioned,  except  Spoor  v.  Green,  L.  R  9  Exch. 
99  :  and  the  rule,  thus  laid  down  and  accepted,  seems, 
from  a  practical  point  of  view,  as  just  and  at  least  as  free 
from  embarrassing  consequences  as  any  other  rule  yet 
enforced  or  suggested :  whilst  the  rule  so  generally 
adopted  in  those  States,  that  the  covenant  is  purely  per- 
sonal and  de  presenti,  broken  as  soon  as  made,  the  breach 
single  entire  and  perfect  in  the  first  instance,  and  so  turned 
into  a  mere  right  of  action,  incapable  of  assignment,  and 
consequently  of  being  used  by  any  but  the  covenantee  or 
his  personal  representatives,  however  technically  right, 
seems  to  have  led,  as  it  obviously  must,  to  many  embar- 
rassments, and  to  be  practically  unsatisfactory,  as  the 
numerous  cases  there,  as  well  as  legislation  in  some  of  the 
States,  seem  to  indicate. 

The  arbitrary  rule,  so  generally  prevailing  also  in  those 
States,  that  the  damages  for  breach  of  the  covenant  must 
be  measured  by  the  consideration  money,  fits,  perhaps, 
better  with  the  rule  that  the  breach  is  single,  entire  and 
perfect  in  the  first  instance  and  the  general  and  unlimited 
covenants  to  which  a  purchaser  seems  in  many  of  them 
entitled,  than  that  allowing  fresh  damages  from  time  to 
time  as  they  arise  and  the  limited  covenants  here. 

Obviously  the  price  paid  must,  in  many  cases,  be  the  mea- 
sure of  the  damages  ;  there  is  a  total  failure  of  consideration 
as  to  the  whole  or  separable  part  of  that  which  the  grantor 
covenants  for  title  or  right  to  convey:  and,  quite  as  plain- 
ly, there  must  be  exceptions  to  the  arbitrary  rule,  cases  where 
it  is  impossible  to  measure  the  damages  by  the  purchase 
money  :  See  McKinnon  v.  Burrows,  3  O.  S.  590;  Addison's 
Law  of  Contracts,  9th  ed.,  pp.  487-8 ;  Mayne's  Law 
of  Damages,  4th  ed.,  pp.  196-8  ;  Rawle  on  Covenants  for 
Title,  5th  ed.,  ch.  3  and  9  ;  2  Sutherland  on  Damages,  ch.  3, 
sec.  3 ;  and  Sedgwick  on  Damages,  8th  ed.,  ch.  32. 

Possession  alone  being  so  considerable  an  interest  in 
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Judgment.  lan(j?  when  possession  is  given  and  enjoyed  the  difficulty 
Meredith,  J.  of  treating  the  case  as  one  in  which  the  breach  is  single 
entire  and  perfect  in  the  first  instance,  and  the  measure  of 
damages  the  price  paid  and  interest,  must  be  so  great  that 
one  is  not  surprised  at  the  very  many  cases  in  the  courts 
of  the  United  States  upon  the  subject  and  the  not  alto- 
gether satisfactory  results  of  the  various  expedients  to 
overcome  it.  The  question  is  a  very  difficult  one  ;  it  may 
be  impossible  to  lay  down  any  rule  which,  without  bend- 
ing to  the  requirements  of  some  cases,  will  work  injustice 
in  none. 

The  view  that  unless  the  party  suing  has  been  disturbed  in 
the  possession,  or  has  given  proof  of  some  actual  damage 
otherwise,  more  than  nominal  damages  ought  not  to  be  re- 
covered, seems  to  have  been  generally  held  in  this  Province: 
Brown  v.  O'Dwyer,  35  U.  C.  R.  354;  Graham  v.  Baker,  10  C. 
P.  426  ;  Snider  v.  Snider,  13  C.  P.  157  ;  Hodgins  v.  Hod- 
gins,  ib,,  146 ;  Kennedy  v.  Solomon,  14  II.  C.  R.  623,  and 
Bannon  v.  Frank,  14  C.  P.  295  ;  M'Gollum  v.  Davis,  8  U.  C. 
R.  150;  in  Gibson  v.  Boulton,  3  C.  P.  407,  and  Graham  v. 
Leslie,  4  C.  P.  176,  the  purchasers  were  not  in  possession, 
there  was  virtually  a  total  failure  of  consideration. 

Dealing  with  this  case  either  according  to  the  rule  which 
seems  to  prevail  here,  or  that  so  generally  adopted  in  the 
United  States  of  America,  the  plaintiff  does  not  seem  to 
me  to  have  established  any  such  right  to  substantial 
damages  that  we  should  interfere  with  the  judgment  now  in 
appeal:  she  has  given  no  reasonable  proof  of  any  substantial 
damage  by  reason  of  the  breach  of  covenant :  and  it  cannot 
be  said  that  any  separable  part  of  the  purchase  money  is 
referable  to  that  part  of  the  title  in  respect  of  which  there 
was  a  breach  of  the  covenant,  or,  in  the  peculiar  circum- 
stances of  the  case,  that  the  damages  can  be  accurately 
measured  by,  or  according  to,  the  price  paid,  and  therefore 
the  case  is  one  of  those  necessary  exceptions  to  the  rule  in 
which  resort  is  had  to  actual  value  as  the  measure  of 
damages  :  Walker  v.  Wilson,  13  Wis.  522  ;  Hall  v.  Gale,  20 
Wis.  292 ;  Smith  v.  Strong,  14  Pick.  128  ;  Byrnes  v.  Rich, 
5  Gray  518  ;  Staples  v.  Dean,  114  Mass.  125. 
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When  it  is  shewn  that  the  grantor  has  received  a  certain  Judgment, 
sum  for  that  which  he  has  covenanted  that  he  has,  but  has  Meredith,  J. 
not,  good  right  and  title  to  convey,  it  is  easy — even  though, 
as  here,  the  grantee  erroneously  supposed  he  was  getting 
something  more  than  the  deed  actually  conveyed,  and  paid 
accordingly — to  understand  the  justice  of  compelling  a 
return  of  the  whole  of  such  sum,  with  interest,  where  no 
substantial  benefit  has  been  taken  under  the  grant — of 
treating,  as  against  such  a  party,  the  price  as  the  value, 
and  precluding  him  from  showing  that  the  real  value  was 
less  or  nothing :  but  that  is  not  this  case. 

The  plaintiff  certainly  failed  to  prove  any  actual  loss  or 
damage  by  reason  of  the  breach  of  covenant  in  question. 
There  is  nothing  to  show — but  the  contrary  would  appear 
— that  the  selling  price  of  the  whole  property  granted* 
(looking  at  the  practical  impossibility  of  utilizing  the  ease- 
ment to  such  a  height  as  to  affect  any  of  the  parcels  in 
respect  of  which  there  was  a  breach  of  the  covenant,  as 
well  as  at  the  rights  of  the  owner  of  Block  "  A ")  is 
lessened  in  any  degree  by  such  breach. 

The  local  officer's  estimate  of  damages  if  right  in 
principle  would  seem  to  me  quite  erroneous  in  fact : 
for  instance,  notwithstanding  the  lights  of  the  owner  of 
Block  "  A,"  he  has  treated  the  covenant  as  an  unlimited 
one.  Leaving  for  the  moment  the  other  parcels  out  of 
consideration,  it  is  obvious  that  under  the  limited  cove- 
nant in  question  the  loss  must  fall  on  the  plaintiff  if  by 
reason  of  such  rights,  and  the  exercise  of  them  by  that 
owner,  the  whole  property  purchased,  though  $5,100  were 
paid  for  it,  was  really  worthless.  How  can  $5,100  be 
taken  as  the  true  basis  ?  Is  not  the  loss  by  reason  of  the 
after  discovered  rights  of  the  owner  of  Block  "  A  which 
loss  falls  on  the  grantee,  not  the  grantor,  to  be  taken  into 
consideration?  The  deed  does  not  purport  to  convey  sub- 
ject to  the  rights  of  the  owner  of  Block  "A":  the  price 
was  for  the  easement  absolutely,  and  the  other  property 
conveyed  with  it.  Again,  looking  at  the  claims  and  state- 
ments made  by  Piatt  in  the  arbitration  proceedings,  how 
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Judgment,  could  the  value  of  the  whole  property  and  rights  conveyed, 
Meredith,  J.  less  the  right  to  the  eight  feet  head  of  water,  be  reasonably 
fixed  at  $400  ?  The  judgment  preventing  a  set-off  of  the 
amount  recovered  in  those  proceedings  against  the  damages 
in  this  action  did  not,  in  my  judgment,  in  any  way  pre- 
clude the  use  of  such  claims  and  statements  as  evidence — 
and  very  important  evidence — against  the  plaintiff,  on  the 
question  of  the  value  of  that  wThich  actually  passed  under 
the  deed. 

No  doubt  the  learned  trial  Judge  thought  the  plaintiff 
entitled  to  substantial  damages,  and  that  the  rights  of  the 
owner  of  Block  "A"  ought  not  to  affect  the  amount  of 
them  ;  but  it  is  the  judgment  in  the  action  on  which  the 
plaintiff  must  rely,  and  that  does  not  award,  nor  declare 
the  plaintiff  entitled  to,  substantial  damages,  nor  adjudge 
anything  respecting  Block  "  A."  If  it  did  the  appeal 
against  the  judgment  pronounced  at  the  trial  might  not 
have  failed  for  want  of  prosecution.  The  judgment  is  that 
the  local  officer  "  enquire  and  state  what  damages  (if  any) 
the  plaintiff  has  sustained  by  reason  of  the  breach  of 
covenant  for  title." 

The  learned  Judge  below  has  found  that,  upon  the  evi- 
dence adduced  upon  the  reference,  the  plaintiff  was  entitled 
to  nominal  damages  only :  I  am  quite  unable  to  say  that 
that  finding  was,  in  respect  of  the  item  at  which  my  re- 
marks have  been  chiefly  aimed  in  any  sense  wrong  :  though 
I  do  not  think  the  form  of  the  judgment  precludes  the 
plaintiff  from  contending  that,  as  between  these  parties,  the 
purchase  money  must  be  taken  to  be  "  the  value  of  the 
estate  purported  to  be  conveyed  and  which  the  defend- 
ants covenanted  they  had  the  right  to  convey." 

As  to  the  other  items,  for  reasons  which  seem  to  me 
clear,  and  which  have  been  given  in  the  judgment  in  appeal 
and  in  the  other  judgments  in  this  Court,  the  appeal 
entirely  fails. 

OSLER,  J. A.: — 

I  regret  that  I  am  unable  to  agree  with  the  judgments 
which  have  just  been  delivered. 
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The  judgment  in  the  action,  which  has  not  been  ap-  Judgment, 
pealed  from,  declares  that  there  has  been  a  breach  of  the  Osler, 
defendants'  covenant,  and  refers  it  to  the  officer  of  the  J,A* 
court  to  ascertain  the  damages  in  accordance  with  the 
rule  which  the  learned  trial  judge,  Mr.  Justice  Proudfoot, 
Tield  to  be  the  true  rule  to  be  acted  on  in  ascertaining  such 
damages  in  an  action  of  this  kind,  a  rule  formulated  by  Mr. 
Justice  Gwynne  in  the  case  of  the  Empire  Gold  Mining 
Co  v.  Jones,  19  C.  P.  245,  257,  in  these  words :  "  In  case 
the  contract  has  been  executed,  but  no  title  has  passed  at 
all,  then,  on  a  covenant  for  seisin  or  good  right  to  convey 
he  shall  recover  back  his  principal  and  interest  and  ex- 
penses ;  but  in  case  some  estate  has  passed  by  the  deed,  but 
not  the  whole  estate  contracted  for,  then  he  is  entitled  to 
recover  the  difference  in  money  between  the  value  of  that 
estate,  which  has  passed,  and  that  which  the  deed  pur- 
ported to  convey  and  which  the  grantor  covenanted  he 
had  the  right  to  convey." 

Mr.  Justice  Proudfoot  says : — "  There  is  an  entire  failure 
of  title  as  to  the  easement,  and  the  plaintiff  has  never  got 
into  possession  of  it  while  at  the  same  time  the  title  to  the 
land  adjoining  the  stream  has  passed.  The  damages  would 
therefore  seem  to  be  the  difference  between  the  value  of 
the  estate  that  has  passed  and  that  which  the  deed  pur- 
ported to  convey,  and  the  defendants  covenanted  they  had 
the  right  to  convey." 

The  defendants  by  their  deed  to  Patterson,  of  the  3rd 
February,  1873,  purported  to  convey  the  small  parcel  of 
land  particularly  described,  and  the  easement  therein  also 
particularly  described,  and  the  purchase  money  of  the 
whole  was  the  sum  of  $5,100. 

If  the  title  to  the  whole  had  failed  the  damages  recover- 
able upon  the  covenant  would  have  been  the  purchase 
money  and  interest,  apart  from  any  question  as  to  the 
right  to  recover  the  costs  of  litigation  incurred  in  endea- 
vouring to  maintain  the  supposed  title,  and  therefore,  so 
far  as  the  value  of  the  whole  is  concerned,  it  is  limited  to 
and  ascertained  by  the  purchase  money. 
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Judgment.  The  judgment  appealed  from  seems  to  proceed  upon  a 
Osler,  strict  construction  of  the  language  of  the  judgment  at  the 
J,A-  trial,  and  as  if  the  value  of  what  was  granted  and  con- 
veyed by  the  deed  was  to  be  ascertained  in  some  other 
manner  than  by  taking  the  purchase  money  as  the  value  of 
the  whole,  and  thus  while  adopting  or  not  impeaching  the 
finding  of  the  Master  that  the  value  of  the  small  parcel  of 
land  was  $400  the  conclusion  is  arrived  at  that  because  the 
easement  is  shewn  to  be  of  no  value  the  difference  between 
that  sum  and  the  residue  of  the  purchase  money  cannot  be 
attributable  to  it,  and  hence  the  plaintiff  is  not  entitled  to 
recover  anything. 

With  all  deference,  it  appears  to  me  that  this  is  not  the 
right  view  to  take  of  the  judgment,  nor  what  was  in  the 
contemplation  of  the  learned  Judge  when  he  directed  the 
reference.  What  he  meant  is,  I  think,  apparent  from  the  rea- 
sons given  in  his  written  judgment.  The  purchase  money 
was  the  value  of  the  whole.  Find  the  value  of  what  actually 
passed  to  and  was  obtained  by  Patterson  under  the  defend- 
ants' conveyance,  and  the  difference  is  what  the  plaintiff  is 
entitled  to  recover.  If  the  learned  trial  Judge  had  been  of 
a  different  opinion,  I  think  he  would  not  have  directed  the 
reference,  but  would  himself  have  assessed  the  damages  at  a 
nominal  sum.  In  my  opinion  it  does  not  lie  in  the  mouth  of 
the  defendants  to  assert  that  what  they  purported  to  grant 
to  Patterson,  but  which  they  had  no  title  to  grant,  was,  even 
though  their  grant  had  been  effectual  in  the  sense  of  their 
having  a  title,  a  thing  of  no  value,  because  it  would  have 
cost  too  much  or  would  have  been  physically  impossible  to 
utilize  it. 

As  Mr.  Justice  Proudfoot  says:  "It  is  clear  that  the  only 
object  Patterson  and  Piatt  had  in  purchasing  the  small 
piece  of  land  was  for  the  purpose  of  a  mill  site,  and  nearly 
the  whole  value  consisted  in  the  right  to  dam  the  water 
of  the  river  to  procure  the  necessary  fall." 

For  this  right  the  grantee  paid  the  great  proportion  of 
the  purchase  money,  and  this  right  he  has  not  got,  not 
because  it  is  too  costly  and  expensive  to  exercise  it,  but 
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because  the  defendants  were  unable  to  confer  it  upon  him,  Judgment, 
not  having  themselves  any  title  to  it.  "osler, 

Nor  can  I  agree  that  the  grantee's  misconception  of  the  J-A- 
mode  of  exercising  the  right  professed  to  be  granted  to 
him  as  evidenced  by  his  erecting  the  dam  across  the  Mait- 
land  near  the  bridge,  and  his  belief  or  knowledge  that 
this  was  the  only  point  at  which  a  dam  could  prudently 
or  effectually  be  built  so  as  to  give  the  necessary  fall,  is  an 
element  in  the  assessment  of  damages,  so  far  as  regards 
the  purchase  money. 

The  defendants'  grant  conferred  no  such  right,  as  the 
judgment  of  the  Supreme  Court  in  Attrill  v.  Piatt,  10 
S.  C.  R.  425,  has  made  abundantly  clear.  A  breach  of  the 
covenant  for  title  to  what  they  purport  to  grant  is  clearly 
established,  and  I  see  no  ground  on  which  the  plaintiff  can 
be  told  that  he  is  not  entitled  to  take  advantage  of  it.  I 
refer  to  Hubbard  v.  Norton,  10  Conn.  422  ;  Funk  v.  Von- 
eicla,  11  Serg.  &  Rawle,  112,  and  other  authorities  noticed 
in  the  judgment  of  Proudfoot,  J. 

So  far  therefore  as  the  damages  are  to  be  measured  by 
awarding  a  proportion  of  the  purchase  money  I  do  not  see 
my  way  to  concur  with  my  brother  Ferguson,  that  the 
plaintiff  is  entitled  to  no  damages,  or  only  nominal  dam- 
ages, and  to  this  extent  the  judgment  should  be  reversed, 
and  the  report  of  the  Master  affirmed. 

As  to  the  residue  of  the  plaintiff's  claim  consisting  of 
the  costs  in  the  suit  of  Piatt  v.  Attrill,  and  damages 
sustained  by  expenditure  thrown  away  in  improvements 
made  by  him  to  use  the  land  for  the  purpose  for  which  it 
was  bought,  I  entirely  concur  with  the  judgment  appealed 
from,  and  the  reasons  by  which  it  is  supported.  As  my 
learned  brother  says  :  "  It  seems  manifest  that  if  the  ease- 
ment purported  to  be  conveyed  by  the  deed  had  been 
understood  at  first  as  it  has  been  defined  by  the  judgment 
of  the  Supreme  Court  in  Piatt  v.  Attrill,  such  improve- 
ments would  not  have  been  made."  Those  improvements 
were  made,  and  the  costs  in  that  action  occasioned,  by  a  mis- 
conception on  the  part  of  the  plaintiff  of  the  right  acquired 
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Judgment,    by  him,  under  the  defendants'  grant.  I  cannot  see  therefore 
Osler.     on  wnat  possible  ground  they  can  be  liable  for  them  on 
J- A-      any  principle  of  indemnity  or  otherwise. 

I  should  add  that  the  terms  of  the  judgment  appear  to 
me  to  preclude  any  enquiry  into  what  was  so  much  dis- 
cussed on  the  argument  before  us,  viz.,  the  effect  of  the 
claim  for  damages  and  the  award  of  damages  against  the 
government  for  injuries  alleged  to  have  been  sustained  by 
the  plaintiff  in  consequence  of  the  breakwater  erected  in 
Goderich  harbour  at  the  mouth  of  the  Maitland  river. 

The  defence  of  the  Statute  of  Limitations,  though 
pleaded  and  set  up  in  the  reasons  of  appeal,  was  not  really 
argued  and  is  concluded  by  the  judgment  at  the  trial,  which 
has  not  been  appealed  from. 

Appeal  dismissed  with  costs, 


Osler,  J.  A.,  dissenting. 
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Ryan  v.  McCartney. 

Division  Court — County  Court — Transcript — Judgment  Summons. 

A  transcript  may  be  validly  issued  from  a  Division  Court  to  the  County 
Court  notwithstanding  the  pendency  in  the  Division  Court  of  proceed- 
ings by  way  of  judgment  summons,  but  as  soon  as  the  transcript  is 
issued  and  filed  the  judgment  becomes  a  judgment  of  the  County  Court 
and  the  judgment  summons  proceedings  cannot  be  continued. 

The  form  of  a  transcript  considered. 

Judgment  of  the  County  Court  of  York  reversed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  statement, 
of  the  County  Court  of  York,  setting  aside  a  judgment  of 
the  County  Court  obtained  by  transcript  from  a  Division 
Court  under  the  circumstances  set  out  in  the  following 
judgment. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  Osler, 
and  Maclennan,  JJ.  A.,  on  the  20th  of  May,  1892. 

T.  Hislop,  for  the  appellant. 
J.  M.  Glenn,  for  the  respondent. 

June  21st,  1892.    The  judgment  of  the  Court  was  de- 
livered by 

Osler,  J.  A. : — 

This  is  an  appeal  by  the  plaintiff  from  an  order  made  by 
the  Judge  of  the  County  Court  of  the  county  of  York  in 
Chambers,  setting  aside  a  judgment  entered  by  the  plain- 
tiff in  that  County  Court,  by  virtue  of  a  transcript  of  a 
judgment  of  the  10th  Division  Court  of  the  county  of  York, 
and  setting  aside  also  the  writs  of  fieri  facias  issued  upon 
the  judgment  so  entered.  The  grounds  upon  which  the 
order  was  made,  and  upon  which  it  is  now  sought  to  be 
supported,  are  that  the  transcript  filed  in  the  County  Court 
is  irregular  upon  its  face  ;  and  second,  that  the  issue  of 
the  transcript  and  the  entry  of  judgment  in  the  County 
Court  thereon,  was  an  abuse  of  the  process  of  the  Court. 
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Judgment.  The  plaintiff  recovered  judgment  in  the  10th  Division 
Osler,  Court  of  the  county  of  York  on  the  9th  September,  1890, 
J,A-       for  $39.63,  increased  by  subsequent  costs  to  $45.46. 

On  the  24th  September,  1890,  a  transcript  was  issued 
thereon,  pursuant  to  section  217  of  the  "  Division  Courts' 
Act,"  to  the  fourth  Division  Court  of  the  county  of  Elgin, 
on  which  transcript  an  execution  was  issued  out  of  that 
Division  Court,  and  returned  nulla  bona.  A  judgment 
summons  was  then  issued  upon  it  and  served  on  the  defen- 
dant who  appeared,  and  was  examined  thereon  before  the 
Judge  on  the  6th  November,  1890.  No  order  was  then 
made,  and  the  further  hearing  of  the  summons  was  ad- 
journed until  the  4th  December,  1890. 

In  the  meantime  the  plaintiff,  having  ascertained  that 
the  defendant  was  possessed  of  lands,  and  being  desirous 
of  reaching  them  by  an  execution,  filed  with  the  clerk  of 
the  home  court  on  the  24th  November,  1890,  the  affidavit 
required  by  52  Vic.  ch.  12,  sec.  24  (O.),  stating  that  the  judg- 
ment remained  wholly  unsatisfied,  and  that  an  execution 
had  been  issued  in  the  foreign  court,  which  had  been 
returned  nulla  bona.  Upon  this  an  execution  against 
goods  was  then  issued  in  the  home  court,  which  was 
returned  nulla  bona,  and  the  plaintiff  obtained  from  the 
clerk  of  that  Court,  pursuant  to  section  223  of  the  Act,  a 
transcript  dated  the  25th  November,  1890,  for  the  pur- 
pose of  being  filed  in  the  County  Court,  in  the  following 
form  : 

"  In  the  Tenth  Division  Court  in  the  County  of  York. 
Between  John  Ryan  &  Co.,  plaintiffs,  and  Wm.  McCartney 
and  P.  C.  Moore,  defendants.  The  following  proceedings 
were  had  : 

"On  the  10th  day  of  July,  1890,  a  "Special  Summons" 
requiring  the  defendant  to  answer  the  plaintiff's  claim  for 
a  debt  or  money  demand  amounting  to  $32.80,  was  issued 
out  of  the  Court  in  this  cause,  according  to  the  statute  in 
that  behalf,  with  the  particulars  of  the  plaintiff's  claim 
thereto  attached  ;  on  the  15th  day  of  July,  1890,  the  defen- 
dant McCartney  was  personally  served  with  a  copy  of  said 
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summons  and  particulars  of  claim,  and  the  defendant  did  Judgment, 
leave  with  the  Clerk  a  notice  as  required  by  the  statute  in  Osler, 
that  behalf,  that  he  disputed  the  plaintiff's  claim,  or  any  JA- 
part  thereof.     The  said  summons  and  particulars,  with  an 
affidavit  of  due  service  of  each  having  been  filed,  final 
judgment  was  entered  on  the  9th  day  of  September,  1890, 
by  the  Judge,  as  follows  : 

"Case  called :  judgment  for  the  plaintiff  for  $32.80  and 
-costs. 

"  A  transcript  of  said  judgment  was  issued  to  the  Division 
Court  at  Dutton,  and  returned  nulla  bona. 

"  On  the  24th  day  of  November,  1890,  a  writ  of  execution 
on  the  said  judgment  was  duly  issued  against  the  goods  of 
the  defendant,  and  was  returned  on  the  25th  day  of  No- 
vember, 1890  :— 

"  '  The  within  defendant  hath  no  goods  or  chattels  in  the 
county  of  York,  whereof  I  can  make  the  moneys  to  be 
levied  as  within  commanded. 

Dated  25th  day  of  November,  A.  D.  1890. 

Peter  Small,  Bailiff.' 

"  Pursuant  to  the  provisions  of  the  Division  Courts'  Acts, 
I,  Edmund  Henry  Duggan,  clerk  of  the  said  Court,  do 
certify  that  the  above  transcript  is  correct,  and  duly  taken 
from  the  Procedure  Book  of  the  said  Court,  and  that  judg- 
ment in  the  above  cause  was  recovered  at  the  date  above 
stated,  viz.,  the  9th  day  of  September,  1890;  and,  further, 
the  amount  unpaid  on  said  judgment  is  forty-five  dollars 
and  forty-six  cents,  as  stated  below. 

"  Given  under  the  seal  of  the  said  Court,  the  twenty-fifth 
day  of  November,  A.D.  1890." 

[Here  followed  the  figures  showing  the  amount  remaining 
due.] 

*  *  *  *  *  *•  * 

This  transcript  was  filed  in  the  office  of  the  Clerk  of  the 
•County  Court  of  York  on  the  same  day  pursuant  to  the 
224th  section  of  the  Act,  and  thereby  the  judgment  of  the 
Division  Court  ceased  to  be  a  judgment  of  that  court, 


426 


ONTAEIO  APPEAL  REPORTS. 


Judgment,  and  became  a  judgment  of  the  County  Court,  and  execu- 
Osler,  tions  against  the  goods  and  lands'  of  the  defendant  were 
J-A-  then  issued  thereon  to  the  sheriff  of  the  county  of  Elgin, 
and  placed  in  the  sheriff's  hands. 

Notwithstanding  these  proceedings,  the  agent  who  had 
appeared  for  the  plaintiff  on  the  return  of  the  judgment 
summons  on  the  6th  November,  1890  (whether  advised  of 
them  or  not  has  not  been  disclosed),  appeared  again  on  the 
adjourned  hearing  on  the  4th  December,  1890,  and  an 
order  was  then  made  that  the  defendant  should  pay  $2  per 
month  upon  the  judgment.  He  made  several  payments 
pursuant  to  this  order,  amounting  to  $15  in  all,  apparently 
in  ignorance  of  the  fact  that  executions  had  been  issued 
upon  the  County  Court  judgment.  These  moneys  were 
paid  into  the  fourth  Division  Court,  Elgin,  but  were 
never  received  by  the  plaintiff,  who  would  also  appear  to 
have  been  ignorant  of  their  payment. 

On  the  6th  November,  1891,  an  ex  parte  order  was  made 
by  the  Judge  of  the  Elgin  Court  on  the  application  of  the 
defendant  or  his  solicitor,  in  the  following  terms  : 

"  I  hereby  rescind  the  order  made  for  payment  on  ex- 
amination of  the  defendant  under  judgment  summons 
herein  by  me.  All  moneys  paid  thereunder  to  be  returned 
to  the  defendant." 

On  what  materials  this  order  was  made,  we  do  not  know, 
but  it  may  fairly  be  assumed  that  it  was  because  the 
learned  Judge  who  made  it  had  been  informed  that 
before  the  order  had  been  made  on  the  judgment 
summons,  his  jurisdiction  had  ceased  by  reason  of  the 
judgment  having  become  a  judgment  of  the  County 
Court. 

After  the  defendant  had  thus  procured  the  proceedings 
on  the  judgment  summons  to  be  set  aside,  he  moved  in  the 
County  Court  of  York,  upon  an  affidavit  sworn  on  the 
15th  December,  1891,  for  the  order  which  is  the  subject 
of  this  appeal.  His  affidavit,  though  it  sets  forth  those 
proceedings  as  a  ground  for  setting  aside  the  transcript 
of  the  judgment,  does  not  disclose  the  fact  that  they  had 
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already  been  set  aside,  or  the  order  of  the  6th  November,  Judgment. 
1891,  for  the  repayment  of  the  moneys  paid  thereunder.  Osler, 
Another  affidavit  sworn  on  the  5th  January,  1892,  and  J,A- 
relating  altogether  to  the  proceedings  on  the  judgment 
summons,  is  equally  silent  upon  that  point,  and  the  fact 
was  not  brought  to  the  notice  of  the  plaintiff  or  of  the 
learned  Judge  whose  order  is  now  in  question,  while  the 
motion  before  him  was  pending ;  and  after  that  order  was 
made,  the  money  so  paid  into  court  was  paid  out  by  the 
defendant's  authority  to  his  solicitor. 

Passing  over  for  the  moment  the  alleged  irregularity  in 
•the  transcript,  I  am,  with  all  respect,  of  opinion  that  no- 
thing was  disclosed  upon  the  proceedings  below  which 
can  properly  be  described  as  an  abuse  of  the  process 
of  the  Court,  so  as  to  warrant  the  setting  aside  of 
the  judgment  entered  upon  the  transcript  upon  that 
ground.  There  is  nothing  in  the  Division  Courts'  Act 
that  I  am  aware  of  which  makes  the  pendency  of  a  judg- 
ment summons  in  either  the  home  or  the  foreign  court, 
upon  which  no  order  has  been  made,  a  bar  to  the  plaintiff's 
obtaining  an  execution,  or  a  second  execution,  upon  his 
judgment.  If  he  does  so,  it  may  affect  his  right  in  the 
opinion  of  the  judge  to  proceed  further  upon  the  judg- 
ment summons ;  but  the  execution  itself,  if  in  other 
respects  regular,  cannot  be  complained  of  or  described  as 
an  unjust  or  oppressive  proceeding. 

In  this  case  the  plaintiff  had  sent  a  transcript  to  the 
Elgin  Division  Court,  upon  which  an  execution  seems  to 
have  been  issued  and  returned  nulla  bona.  He  was  then 
in  a  position  to  obtain  a  transcript  from  the  home  court 
under  section  223  to  file  in  the  County  Court,  but  instead 
of  adopting  that  return  as  the  foundation  of  the  trans- 
script,  he  preferred  to  issue  another  execution  from  the 
home  court,  which,  before  our  decision  in  the  recent  case  of 
Jonesv.Paxton,  19  A.  R.  16 3,  was  certainly  the  more  prudent 
course  to  take.  That  execution  was  issued  upon  filing  with 
the  clerk  the  affidavit  required  by  52  Vic.  ch.  12,  sec.  24  (0),, 
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Judgment  arKJ  without  the  suppression  of  any  fact  which  would  have- 
Osler,  warranted  the  clerk  in  refusing  to  issue  it.  Upon  the 
J.A.  return  thereto  of  nulla  bona,  the  right  of  the  plaintiff  ta 
obtain  the  transcript  under  section  223  was  in  my  opinion 
incontestable,  and  when  filed  in  the  Court  under  section 
224,  it  became  a  judgment  of  that  Court ;  Kehoe  v.  Brown, 
13  C.  P.  549. 

The  effect  of  that  was  to  put  an  end  altogether  to  the 
proceedings  in  the  Division  Court.  It  was  in  following 
up  those  proceedings  that  the  plaintiff  was  in  the  wrong, 
but  his  doing  so  could  not  affect  the  propriety  or  regular- 
ity of  the  transcript  and  the  County  Court  judgment ;  and 
I  cannot  but  think  that  if  the  defendant  had  disclosed,  as 
he  should  have  done,  the  fact  that  he  had  already  pro- 
cured from  the  Judge  of  the  Elgin  Court  an  order  rescind- 
ing the  order  made  on  the  judgment  summons — the  only 
relief  to  which,  in  my  opinion,  he  was  entitled — the 
learned  Judge  of  the  York  County  Court  never  would 
have  made  the  order  now  in  question. 

The  objection  to  the  regularity  of  the  transcript  remains 
to  be  considered.  Unless  it  is  of  so  grave  a  character  as 
to  make  the  transcript  an  absolute  nullity,  I  have  no  doubt 
that  under  the  circumstances  above  referred  to,  we  ought 
not  to  give  any  effect  to  it. 

The  irregularity  alleged,  is  in  the  manner  of  setting 
forth  the  transcript  to  the  foreign  court  and  the  issue  and 
return  of  the  execution  there.  All  that  is  said  is,  "  A 
transcript  of  said  judgment  was  issued  to  the  Division 
Court  at  Dutton,  and  returned  nulla  bona." 

It  seems  to  have  been  thought  that  this  was  too  com- 
pendious a  way  of  stating  the  proceedings,  and  it  would 
certainly  have  been  defective  if  the  transcript  to  the 
County  Court  had  been  founded  on  the  return  of  the  exe- 
cution to  the  foreign  court,  because  it  does  not  set  forth, 
as  the  statute  requires,  the  date  of  issuing  the  execution 
against  goods  and  chattels  as  well  as  the  bailiff's  return. 
But  inasmuch  as  the  transcript  is  in  fact  founded  upon  the 
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issue  and  a  return  of  the  execution  in  the  home  court,  Judgment, 
which  are  fully  and  sufficiently  set  forth,  it  becomes  "osler, 
necessary  to  consider  the  objection  more  closely,  for  if  it  J-A- 
holds  good,  it  goes  further  than  any  case  has  yet  gone  in  a 
strict  construction  of  the  statute. 

What  the  Act  requires  the  transcript  to  set  forth,  is  : 

1.  The  proceedings  in  the  cause. 

2.  The  date  of  issuing  execution  against  goods  and 
chattels,  and 

3.  The  bailiff's  return  of  nulla  bona  in  whole  or  in  part. 
The  conditions  which  entitle  the  plaintiff  to  obtain  a 

transcript  are,  that  an  execution  shall  have  been  returned 
nulla  bona,  and  that  the  sum  remaining  unsatisfied  upon 
the  judgment  on  which  it  issued,  shall  amount  to  $40. 

In  Farr  v.  Robins,  12  CP.  35,  the  transcript  did  not 
shew  that  a  fi.  fa.  goods  had  been  issued  and  returned. 
Draper,  C.  J.,  said:  "The  Legislature  have  apparently 
adopted  the  principle  that  an  execution  against  lands  must 
be  founded  on  a  record  ;  and  as  the  Division  Court  is  not 
a  court  of  record,  they  have  provided  a  method  by  which 
its  judgment  may  be  made  a  record  of  the  County  Court. 
*  *  But  in  order  that  the  transcript  may  become  a 
judgment  of  record,  they  have  required  that  it  should 
among  other  things  shew  the  date  of  issuing  the  execu- 
tion against  goods,  and  the  return  to  that  writ  in  order  to 
avoid  any  conflict  with  or  departure  from  the  252nd  section 
of  ch.  22,  of  the  Consolidated  Statutes,  which  enacts  that  no 
execution  shall  issue  against  lands  and  tenements  until 
the  return  of  an  execution  against  goods  and  chattels." 

In  Jacomb  v.  Henry,  13  CP.  377,  the  transcript  con- 
tained nothing  but  a  statement  of  the  fact  and  date  of  the 
recovery  of  the  judgment  and  the  issue  of  an  execution, 
not  stating  whether  it  had  been  returned  nulla  bona. 

In  Hope  v.  Graves,  14  CP.  393,  the  transcript  did 
not  shew,  as  it  ought  to  have  done,  that  the  suit  in  the 
Division  Court  had  been  commenced  by  attachment. 

In  all  of  these  cases  there  was  a  fatal  defect  in  the  tran- 
script, either  in  not  shewing  the  existence  of  the  conditions 
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Judgment,  on  which  alone  it  could  have  lawfully  been  issued,  or  in 
Osler,  wholly  omitting  to  shew  how  the  suit  had  been  com- 
J.A.  menced,  and  thus  not  stating  the  proceedings  in  the  cause 
on  which  the  judgment  and  execution  were  founded. 

In  our  case  the  defect  complained  of  is  in  the  not  setting 
forth  fully  and  with  particularity,  certain  collateral  pro- 
ceedings, not  essential  to  the  cause,  nor  in  any  way  the 
foundation  of  the  execution  on  which  the  right  to  the 
transcript  to  the  County  Court  rests. 

The  statement  of  these  proceedings,  if  we  do  not  scan 
it  with  the  eyes  of  a  special  pleader,  or  as  upon  a  special 
demurrer,  is  to  my  mind  abundantly  sufficient  to  indicate 
what  they  were — namely,  that  a  transcript  of  the  judgment 
had  been  issued  to  a  foreign  Division  Court,  on  which 
transcript  an  execution  had  been  returned  nulla  bona. 

I  repeat,  that  if  these  proceedings  had  been  in  any  sense 
the  foundation  of  the  County  Court  transcript,  which 
they  are  not,  they  ought,  or  at  least  the  execution  ought, 
to  have  been  more  fully  stated.  In  that  case  the  Act 
expressly  requires  that  the  transcript  shall  show  the  date 
of  its  issue. 

So  far  as  the  statement  of  the  transcript  to  the  foreign 
Division  Court  (regarding  that  as  a  proceeding  in  the  cause) 
is  concerned,  the  fact  of  the  issue  of  such  a  transcript  is 
all  that  is  necessary  to  be  shewn.  I  do  not  regard  it  as  a 
fatal  defect  that  the  name  of  the  foreign  Division  Court  is 
not  stated.  Dutton  appears  to  be  the  name  of  the  village 
in  which  the  office  of  the  clerk  of  the  foreign  court  is 
situate.  But  I  am  not  concerned  to  enquire  about  that. 
It  is  enough  that  the  County  Court  transcript  shews  that 
the  proceeding  called  a  transcript  of  judgment  had  been 
issued  to  some  foreign  Division  Court. 

Then  as  to  the  execution.  The  clerk  says  "  a  transcript 
was  issued  and  returned  nulla  bona."  It  is  of  course  easy 
to  say  that  a  transcript  cannot  be  returned  nulla  bona; 
but,  with  all  deference,  when  we  are  dealing  with  a  state- 
ment of  even  a  non-essential  proceeding,  it  is  fair  to  read  it 
with  the  eyes  of  the  understanding. 
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The  ellipsis  implied  by  any  one  who  reads  it  or  hears  it  Judgment, 
surely  is,  that  what  was  returned  nulla  bona  was  the  Osler, 
execution  issued  on  the  transcript.  JA- 

We  are  to  remember  also  that,  as  regards  the  execution, 
the  clerk  of  the  home  court  was  not  setting  forth  any 
proceeding  which  had  taken  place  in  his  own  court,  and 
may,  in  referring  to  the  return,  have  been  using  simply 
the  language  of  the  clerk  of  the  foreign  court. 

I  am  inclined  to  think  that  Mr.  Hislop's  contention, 
that "  the  proceedings  in  the  cause,"  which  are  required  to 
be  set  forth  in  the  transcript  to  the  County  Court,  do  not 
include  any  of  the  proceedings  subsequent  to  judgment, 
except  those  which  the  section  specially  requires  to  be  set 
forth,  viz.,  the  execution  against  goods  and  chattels,  its  date 
and  the  return.  Expvessio  unius  exclusio  est  alterius. 
Where  the  auxiliary  judgment  in  the  foreign  court  be- 
comes as  it  were  the  foundation  of  the  transcript  to  the 
County  Court,  issued  by  the  clerk  of  the  home  court  by 
reason  of  the  execution  and  return  in  the  foreign  court, 
no  doubt  the  County  Court's  transcript  must  shew  it.  But 
in  a  case  like  the  present,  where  the  transcript  to  the  for- 
eign court  and  the  proceedings  thereon  are  wholly 
collateral,  I  think  they  are  not  required  to  be  stated. 

I  am,  for  these  reasons,  in  favour  of  allowing  the  appeal. 

Appeal  allowed  with  costs. 
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DAVIES  ET  AL.  V.  GlLLARD  ET  AL. 

Assignments  and  Preferences — Pressure — Collusion — P.  S.  0.  ch.  12Ij.y 

sec.  2. 

Statement  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Queen's  Bench  Division,  reported  21  0.  R. 
431,  reversing  the  judgment  of  Armour,  C.  J.,  at  the  trial 
in  their  favour,  and  was  argued  before  Hagarty,  C.  J.  0., 
Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the  31st  of  May, 
1892. 

The  action  was  brought  to  set  aside  as  a  fraudulent 
preference  a  chattel  mortgage  made  by  the  defendant 
McKellar  to  his  co-defendants  Gillard  &  Company,  on  the 
11th  of  March,  1891,  before  the  passing  of  the  amending 
Act  54  Vic.  ch.  20  (0.) 

Moss,  Q.  C.,'for  the  appellants. 

W.  Cassels,  Q.  C,  and  S.  King,  for  the  respondents. 

June  21st,  1892.  The  appeal  was  allowed  with  costs, 
the  Court  holding  that  on  the  finding  of  the  learned  Chief 
Justice  as  to  pressure  the  transaction  ought  not  to  have 
been  set  aside,  and  that  it  was  immaterial  that  the  convey- 
ance was  of  the  whole  of  the  debtor's  property. 
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Weir  v.  Smyth. 

Justice  of  the  Peace — Qualification — H.  S.  0.  ch.  71,  sec.  9. 

The  interest  of  a  Justice  of  the  Peaee  in  property  in  respect  of 
which  he  qualifies  as  such  as  required  by  R.S.O.  ch.  71,  sec.  9, 
need  not  be  in  itself  of  the  value  of  $1,200.  It  is  sufficient 
if  he  has,  in  lands  which  are  of  the  value  of  $1,200  over  and  above 
what  will  satisfy  and  discharge  all  incumbrances  affecting  the  same, 
and  over  and  above  all  rents  and  charges  payable  out  of  or  affecting  the 
same,  such  an  estate  or  interest  as  is  mentioned  in  the  section,  what- 
ever the  value  of  the  estate  or  interest  may  be. 

Judgment  of  the  County  Court  of  Middlesex  affirmed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  Junior  Judge  of  the  County  Court  of  Middlesex  dis- 
missing the  action. 

The  action  was  brought  against  the  defendant  under 
R.  S.  0.  ch  71,  sec.  15.  to  recover  penalties  for  acting  as  a 
justice  of  the  peace  without  the  qualification  required  by 
section  9.  The  defendant  was  tenant  by  the  curtesy  in 
right  of  his  deceased  wife  of  a  house  and  lot  which  the 
learned  Judge  of  the  County  Court5)  found  to  be  of  the 
value  of  $1,200  over  and  above  all  encumbrances  and 
charges  affecting  the  same.  The  plaintiff  contended  that 
the  section  required  the  estate  or  interest  of  the  justice  of 
the  peace  to  be  of  the  value  of  $1,200  ;  but  this  conten- 
tion was  overruled,  and  evidence,  offered  by  the 
plaintiff,  of  actuaries  and  others,  for  the  purpose  of  showing 
that  the  value  of  the  defendant's  life  interest  was  less 
than  that  amount  was  rejected.  The  action  was  dis- 
missed accordingly  with  costs,  and  an  appeal  by  the 
plaintiff  was  argued  before  Hagarty,  C.  J.  O.,  Osler,  and 
Maclennan,  J  J.  A.,  on  the  20th  of  May,  1892. 

Aylesworih,  Q.  C,  for  the  appellant.  If  the  construction 
of  the  section  adopted  by  the  Court  below  is  correct,  the 
most  absurd  consequences  would  follow.  The  interest  of 
the  justice  of  the  peace  under  the  construction  adopted  by 
the  Court  below  might  be  worth  absolutely  nothing,  and 
yet  he  would  be  qualified  to  discharge  the  duties  of  the 
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Argument,  office.  For  instance  a  tenant  in  common  would  have  such 
an  estate  as  is  mentioned  in  the  section.  If  the  Judge 
below  is  right,  one  of  a  dozen  tenants  in  common  of  a  piece 
of  land  worth  altogether  Si, 200  might  qualify  :  see  Cran- 
dell  v.  Nott,  .30  C.  P.  63  ;  or  the  qualification  might  be  a 
reversion  subject  to  a  lease  for  999  years.  On  the  other 
hand,  adopting  the  construction  contended  for  by  the  plain- 
tiff there  would  be  a  definite  workable  standard.  The 
whole  scope  of  the  Acts  requiring  property  qualification,  it 
is  submitted,  shews  that  the  qualification  should  be  some- 
thing substantial.  The  object  of  such  qualification  is  two- 
fold :  first,  that  the  persons  exercising  the  office  should  be 
men  of  standing  and  intelligence ;  and  second,  that  they 
should  be  men  of  substance  from  whom  persons  aggrieved 
may  obtain  redress  :  see  18  Geo.  II.  ch.  20,  (Imp.) ;  6  Vic. 
ch.  3.  The  fact  that  the  amount  of  incumbrances  is  to  be 
deducted,  shews  that  the  value  of  the  interest  is  what  is 
being  dealt  with.  The  value  of  the  estate  remains  the  same 
all  the  time,  but  the  incumbrances  reduce  the  value  of  the 
interest.  Then  in  section  18  power  is  given  to  marshal  the 
encumbrances  so  as  to  relieve  the  qualifying  property. 
This  shews  that  the  value  of  the  interest  is  what  is  to  be 
looked  at.  Section  19  again  speaks  of  qualification  in  rent. 
Clearly  under  this  section  the  value  of  the  land  is  of  no 
importance,  but  the  value  of  the  interest  is.  This  construc- 
tion is  recognized  in  two  cases  in  our  own  courts,  in  which 
the  point  is  not  actually  decided,  but  the  language  of  which 
is  only  consistent  with  this  construction  of  the  Act  : 
Squire  v.  Wilson,  15  CP.  284;  Fraser ■  v.  McKenzie,  28 
U.  C.  R  255. 

J.  B.  McKilloy,  for  the  respondent.  If  the  construc- 
tion adopted  in  the  Court  below  leads  to  absurdities  much 
more  would  the  construction  now  contended  for  lead  to 
such  absurdities.  According  to  the  appellant's  construc- 
tion a  man  would  be  perfectly  qualified  one  day,  and  the 
next  day  by  reason  of  ill-health  or  increased  age  the  value 
of  his  life  estate  might  fall  below  $1,200,  and  disqualifica- 
tion would  at  onne  take  place.    A  property  qualification 
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is  not  really  what  is  wanted,  but  so  to  speak  a  status  Argument, 
qualification.    This  appears  clearly  from  the  preambles  to 
the  Acts  mentioned.    The  cases  cited  do  not  apply.  The 
possibility  of  a  point  of  this  kind  was  not  considered 
at  all. 

Aylesivorth,  Q.  C,  in  reply. 

June  21st,  1892.    The  judgment  of  the  Court  was  deli- 
vered by 

Osler,  J.  A. : — 

The  section  is  loosely  framed  and  open  to  criticism,  but 
having  regard  to  what  seems  to  have  been  the  intention 
of  the  Legislature  as  well  as  the  grammatical  construction 
of  the  language,  I  am  clearly  of  opinion  that  the  learned 
Judge  was  right  in  holding  that  the  defendant's  is  the 
true  construction  of  the  Act. 

The  origin  of  that  section  of  the  present  Act  which 
prescribes  the  qualification  is  section  3  of  6  Vic.  ch.  3  (1842), 
which  afterwards  appears  in  Con.  Stat.  Can.  ch.  100,  sec. 
3,  and  again,  modified  by  omitting  the  French  tenures,  and 
with  slight  verbal  alterations,  in  R  S.  O.  (1877)  ch.  71, 
sec.  7,  and  now  in  R  S.  0.  (1887)  ch-.  71,  sec.  9,  as  follows  : 

"  Except  where  otherwise  provided  by  law,  no  person 
shall  be  a  justice  of  the  peace,  or  act  as  such,  who  has  not 
in  his  actual  possession,  to  and  for  his  own  proper  use  and 
benefit,  an  estate — in  the  original  Act  'a  real  estate' — in  free 
and  common  socage,  in  absolute  property,  or  for  life,  or 
lease  for  one  or  more  lives,  or  originally  created  for  a  term 
not  less  than  twenty-one  years,  in  lands,  tenements,  or 
hereditaments,  lying  and  being  in  this  province,  of  or  above 
the  value  of  $1,200  over  and  above  what  will  satisfy  and 
discharge  all  encumbrances  affecting  the  same,  and  over 
and  above  all  rents  and  charges  payable  out  of  or  affecting 
the  same." 

The  difficulty  arises  from  the  grouping  together  in  the 
same  clause  of  the  different  estates  which  may  confer  the 
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Judgment,    qualification,  in  one  of  which  the  value  of  the  owner's 
Osler,     interest  is  necessarily  commensurate  with  the  value  of  the 
J-A-       land,  less  any  encumbrances  or  charges  affecting  it,  while 
in  the  others  the  owner's  interest  is  limited,  and  its  value 
involves  quite  other  or  further  considerations  than  the 
value  of  the  land. 

From  the  language  of  the  preamble  of  6  Vic.  ch.  3,  and 
of  the  3rd  section  of  that  Act,  it  is  manifest  that  the 
Legislature  had  before  them  the  Imperial  Act  18  Geo.  II. 
ch.  20  (1746),  which  prescribed  the  qualification  of  justices 
of  the  peace  in  England  and  Wales,  and  that  the  3rd  sec- 
tion was  framed  as  a  modification  of  the  first  section  of 
that  Act,  the  words  of  which  are :  "  who  shall  have  either 
at  law  or  in  equity  to  and  for  his  own  use  and  benefit 
in  possession  a  freehold  or  copyhold  or  customary  estate 
for  life,  or  for  some  greater  estate,  or  an  estate  for  some 
long  term  of  years,  determinable  upon  one  or  more  life  or 
lives,  or  for  a  certain  term  originally  created  for  twenty- 
one  years  in  lands,  etc.,  of  the  clear  yearly  value  of  £100 
over  and  above  what  will  satisfy  and  discharge  all  encum- 
brances," etc. 

By  that  section,  therefore,  the  clear  yearly  value  of 
lands  in  actual  possession  held  for  such  estate  or  interest 
as  therein  specified  was  made  the  test  of  qualification.  No 
matter  how  limited  the  interest  of  the  possessor,  or  how 
soon  it  was  likely  to  terminate,  if  its  clear  yearly  value  in 
his  hands,  over  and  above  encumbrances,  was  £100,  he 
was  qualified.  But  our  Legislature,  while  it  makes  the 
possession  of  an  estate  in  lands  in  free  and  common  socage 
in  fee  (which,  I  take  it,  is  what  is  meant  by  the  expression 
"  in  absolute  property "),  or  for  life  or  lives,  or  a  lease 
originally  created  for  a  term  of  not  less  than  twenty-one 
years,  necessary  as  a  qualification,  has  deliberately  refrained 
from  adopting  the  yearly  value  of  the  estate  as  the  test ;  so 
that  instead  of  the  expression  "  land  of  the  clear  yearly 
value  of  £100,"  we  have  "lands  of  or  above  the  value  of 
$1,200." 

"  Clear  yearly  value  "  meant  clear  yearly  value  of  the 
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land ;  and  in  the  same  connection  in  our  Act  "  value "  Judgment, 
according  to  the  grammatical  construction  of  the  sentence  Osler, 
and  the  ordinary  meaning  of  the  words,  must  mean  value  J-A- 
of  the  lands  themselves,  and  cannot  be  understood  as  mean- 
ing in  the  case  of  a  life  estate  or  term  of  years  the  value 
of  the  estate  or  interest  of  the  possessor.     Such  a  person 
comes  within  the  very  words  of  the  statute  if  he  is  in 
actual  possession  to  and  for  his  own  use  and  benefit  of 
land  of  the  value  of  $1,200,  over  and  above  encumbrances 
or  charges  affecting  it.   I  cannot  see  anything  in  the  section 
which  seems  to  contemplate,  in  reference  to  an  estate  for 
life  or  term  of  twenty-one  years,  an  enquiry  into  the  value 
of  the  owner's  interest  based  upon  the  expectation  of  his 
life,  or  the  duration  of  the  term. 

If  indeed  we  could  assume  that  the  object  of  the  Legisla- 
ture in  requiring  a  qualification  was  to  provide  security 
for  damages  which  might  be  recovered  in  consequence  of 
any  wrongful  act  or  default  of  a  justice,  we  might  find  it 
difficult  to  support  a  construction  of  the  section  which 
admits  of  the  tenant  for  life  or  term  of  years  qualifying 
upon  an  estate  in  which  his  interest  is  of  less  value  than 
that  upon  which  a  tenant  in  fee  simple  is  required  to 
qualify.  But  this  was  not  what  the  Legislature 
had  in  view.  It  would  not  be  assumed  that  the 
holder  of  the  humblest  judicial  office  would  misconduct 
himself  therein,  or  act  beyond  his  jurisdiction.  The  inten- 
tion rather  was  that  the  office  should  be  held  only  by  per- 
sons of  standing  in  the  community,  such  at  least  as  would 
attach  to  any  one  in  the  possession  for  his  own  use  and 
benefit  of  any  of  the  estates  or  interests  specified  in  lands 
of  the  prescribed  value.  Such  a  person  might  well  be 
assumed  to  be  capable  of  filling  the  office  with  credit,  and 
possessed  of  sufficient  education  and  ability  to  perform  its 
duties.  That  I  think  is  what  is  pointed  at  by  the  pream- 
ble of  6  Yic.  ch.  3,  that  it  is  "  of  the  utmost  conse- 
quence that  none  but  persons  well  qualified  should  be  per- 
mitted to  act  as  justices  of  the  peace  "  ;  and  b}^  that  of  the 
Imperial  Act  already  referred  to,  "  that  it  is  of  the  utmost 
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Judgment,   consequence  to  provide  against  persons  of  mean  estate 
Osler,     acting  as  justices  of  the  peace." 
J-A*  It  was  on  the  same  principle  that  a  qualification  was 

required  by  the  Game  Act  of  22  &  23  Car.  II.  ch.  25,  to 
entitle  persons  to  kill  game. 

In  the  case  of  ministerial  officers,  sheriffs,  registrars, 
etc.,  security,  not  qualification,  is  required. 

Any  other  construction  of  the  section  than  that  which 
has  been  adopted  would  involve  the  absurd  result 
that  a  justice  who  has  qualified  upon  a  life  estate  or  term 
of  years  must  always  have  an  actuary  at  hand  to  advise 
him  whether  his  interest  has  by  lapse  of  time  or  other  cir- 
cumstances become  reduced  in  value  below  the  required 
amount. 

There  is  nothing  in  the  case  of  Fraser  v.  McKenzie,  28 
U.  C.  E.  255,  which  conflicts  with  this  decision.  The  Court 
was  there  dealing  with  the  usual  case  of  a  qualification 
upon  an  estate  in  fee,  and  the  only  question  was  whether 
an  equitable  fee  was  sufficient.  The  point  we  are  now  con- 
sidering was  in  no  way  raised  or  involved  in  the  decision. 

The  appeal  must  be  dismissed. 


Appeal  dismissed  with  costs. 
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REGINA  V.  ELBORNE. 
Intoxicating  liquors — Sale  by  druggist — E.  S.  O.  ch.  194,  sees.  49,  50,  5%,  85. 

These  were  appeals  by  the  Crown  from  three  orders  of  Statement, 
the  Common  Pleas  Division  quashing  three  convictions  of 
the  defendant,  a  druggist,  "for  that  he  *  *  unlawfully 
did  sell  liquor  without  recording  the  same  as  required  by 
the  Liquor  Licence  Act."  The  decision  of  the  Common 
Pleas  Division  in  one  case  is  reported  21  O.  R.  504.  In 
one  of  the  subsequent  cases,  in  which  Rose,  J.  sat,  he  dis- 
sented from  the  other  members  of  the  Court. 

The  appeals  were  argued  before  Hagarty,  C.  J.  0., 
Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the  27th  and 
:30th  of  May,  1892. 

Langton,  Q.  C,  for  the  appellant. 
G.  W.  Meyer,  for  the  respondent. 

June  21st,  1892.  The  Court  allowed  the  appeals  with- 
out costs,  holding  that  the  convictions  might  properly  be 
upheld  under  section  85  for  the  offence  of  not  recording 
sales  in  a  book,  though  not  for  unlawfully  selling,  agreeing 
substantially  with  the  dissenting  opinion  of  Rose,  J. 

See  now  55  Vic.  ch.  51,  sec.  7  (0.). 
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Gordon  v.  Rumble  et  al. 

False  arrest — Malicious  pro  secution — Sheriff— Bailiff —Damages. 

A  sheriff  is  identified  in  interest  with  his  bailiff  and  liable  for  whatever 
the  latter  does  under  colour  of  the  writ. 

The  plaintiff,  assisting  a  person  acting  as  bailiff  under  a  landlord's  dis- 
tress warrant,  attempted  to  remove  some  grain  which  was  at  the  time 
under  seizure  by  the  defendant  as  sheriff's  officer,  and  was  arrested 
by  the  defendant : — 

Held,  reversing  the  judgment  of  the  Queen's  Bench  Division,  that  the 
sheriff  was  liable  for  the  act  of  his  officer. 

Beatty  v.  Rumble,  21  0.  R.  184,  distinguished. 

The  jury  having  assessed  the  damages  against  the  officer  at  a  nominal 
sum  the  Court  instead  of  a  new  trial  directed  judgment  to  be  entered 
against  his  co-defendant,  the  sheriff,  for  a  like  amount. 

Statement.        This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  the  Queen's  Bench  Division. 

The  action  was  brought  against  Robert  Rumble  and 
J.  H.  Widclifield  to  recover  damages  for  false  arrest  and 
malicious  prosecution.  The  defendant  Widdifield  was  the 
sheriff  of  the  county  of  York,  to  whom  had  been  issued  as 
such  sheriff  on  the  8th  of  September,  1890,  a  writ  of  fieri 
facias  against  the  goods  and  chattels  of  one  John  Gordon. 
Under  this  writ  some  farm  stock,  implements,  and  un- 
threshed  grain  were,  on  the  9th  of  September,  1890,  seized 
and  taken  in  execution  by  the  sheriff,  who  put  Rumble, 
who  was  a  county  constable,  in  possession  thereof  as  his 
bailiff  or  agent.  On  the  11th  of  September,  while  Rumble 
was  in  possession,  one  John  Beatty  came  to  the  premises 
and  made  a  seizure  under  a  distress  warrant  for  rent,  and 
he  continued  on  the  premises  until  the  time  of  his  arrest 
as  hereafter  stated.  The  grain  was  threshed  under  the 
supervision  of  Rumble  on  the  19th  of  September,  and  was 
put  in  the  granary  on  the  premises,  which  was  locked  by 
him,  and  the  key  was  kept  by  him.  Interpleader  pro- 
ceedings had  in  the  meantime  been  commenced  by  the 
sheriff  in  consequence  of  the  claim  by  the  landlord,  and 
while  these  interpleader  proceedings  were  pending  Beatty 
and  the  plaintiff  attempted  to  remove  the  grain,  and  while 
in  the  act  of  removing  the  hinges  from  the  door  of  the 
granary  were  arrested  by  Rumble  and  brought  to  Toronto. 
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The  plaintiff  was  kept  for  some  hours  in  the  sheriff's  Statement. 

office,  and  an  information  was  laid  against  him  by  Rumble 

for  aiding  and  abetting  Beatty  in  wilfully  obstructing 

Rumble  in  the  lawful  discharge  of  his  duty.   He  was 

committed  for  trial,  and  a  true  bill  was  found  against 

him,  but  he  was  acquitted,  and  he  then  brought  this  action, 

which  was  tried  at  the  Toronto  Winter  Assizes  of  1891,  at 

the  same  time  as  the  action  of  Beatty  against  the  same 

defendants,  before  Sir  Thomas  Galt,  C.  J.,  who  dismissed 

it  as  against  the  sheriff,  but  allowed  it  as  against  Rumble, 

on  the  question  of  false  arrest  only,  to  go  to  the  jury,  who 

found  in  answer  to  a  question  that  he  was  acting  as  bailiff 

at  the  time  of  the  arrest,  and  assessed  the  damages  at  $1, 

for  which  sum  judgment  was  entered  with  costs. 

In  the  action  of  Beatty  v.  Rumble,  the  plaintiff  moved 
"before  the  Chancery  Division  against  the  dismissal  of  the 
action  as  against  the  sheriff,  and  Rumble  moved  against 
the  judgment  against  himself,  the  plaintiff's  motion  being 
dismissed,  and  the  defendant's  motion  being  allowed.  See 
21  0.  R.  184. 

Similar  motions  were  made  in  this  case  before  the 
Queen's  Bench  Division,  who  followed  the  decision  of  the 
Chancery  Division,  and  dismissed  the  plaintiff's  motion, 
and  allowed  that  of  the  defendant. 

The  plaintiff  appealed,  and  the  appeal  was  argued  before 
Hagarty,  C.J.O.,  Burton,  Osler,  and  Maclennan,  JJ.A,, 
on  the  13th  and  16th  of  May,  1892. 

John  McGregor,  for  the  appellant.  The  defendant 
Rumble  was  the  agent  of  his  co-defendant,  the  sheriff,  and 
acted  within  the  scope  of  his  authority  in  committing 
the  trespass  charged,  so  that  the  sheriff  is  liable  :  Ferguson 
v.  Roblin,  17  0.  R.  167;  Austin  v.  Davis,  7  A.  R.  478; 
Waterman  on  Trespass,  p.  52.  There  was  evidence  of 
malice  that  should  have  been  left  to  the  jury.  The  sheriff 
ratified  the  arrest,  and  aided  and  abetted  the  defendant 
Rumble  in  the  unlawful  confinement  of  the  plaintiff  at 
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Argument.  the  sheriff's  office,  and  has  so  made  himself  liable :  Lyden 
v.  McGee,  16  O.  R,  at  p.  109  ;  Griffin  v.  Coleman,  4  H.  & 
N.  265.  At  all  events  as  against  Rumble  the  verdict 
should  be  restored. 

C.  C.  Robinson  and  G.  F.  Cane,  for  the  respondents. 
Rumble  was  a  county  constable,  and  did  the  acts  com- 
plained of  in  the  discharge  of  his  duties  as  such  constable, 
and  he  is  entitled  to  notice  of  action,  as  is  also  the  sheriff. 
The  goods  in  question  were  under  lawful  seizure  and  deten- 
tion, and  it  is  clear  that  the  plaintiff  attempted  to  take  them, 
so  that  Rumble  was  justified  in  arresting  him,  whether  he 
effected  the  arrest  as  a  private  person,  as  sheriff's  bailiff,  or 
as  county  constable.  He  in  fact  effected  the  arrest  as 
county  constable,  and  the  sheriff  is  not  liable  for  his  acts. 
John  McGregor,  in  reply. 

June  21st,  1892.  The  judgment  of  the  Court  was  deli- 
vered by 

Hagarty,  C.  J.  O. : — 

Some  confusion  has  been  caused  by  the  trial  of  this  case 
before  the  same  jury  as  the  case  of  Beatty  against  the 
same  defendants. 

The  latter  case  was  decided  in  the  Chancery  Division, 
the  verdict  in  favour  of  Beatty,  being  set  aside.  The  latter 
has  not  appealed. 

The  Queen's  Bench  Division  made  a  similar  decision. 
No  reasons  are  given,  but  we  are  informed  that  they  fol- 
lowed the  Chancellor's  judgment. 

There  are,  however,  some  differences  between  the  cases. 

The  jury  in  each  case  found  that  Rumble  did  arrest  each 
of  the  plaintiffs,  and  that  Rumble  acted  as  a  sheriff's 
officer  in  what  he  did. 

There  is  no  doubt  that  he  actually  arrested  Beatty,  as 
he  admitted  he  did.  But  he  denied  that  he  arrested 
Gordon,  and  insisted  that  he  did  not  intend  to  charge  him 
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as  he  did  Beatty,  whom  he  saw  in  the  act  of  trying  to  Judgment. 


On  being  shewn  the  information  charging  Beatty  as 
principal,  and  Gordon  as  counselling  and  procuring  the 
committal  of  Beatty 's  misdemeanour,  he  admitted  his  signa- 
ture, but  declared  that  he  did  not  expect  Gordon's  name  to 
be  in  it.  "  I  did  not  think  that  Alfred  Gordon  was  impli- 
cated in  that  at  all — never  thought  of  such  a  thing." 

The  jury,  however,  found  that  he  did  arrest  Gordon,  and 
they  gave  the  nominal  verdict  against  defendant  of  $1. 

When  Rumble  thus  disclaims  on  oath  any  charge  of 
crime  being  committed  by  Gordon,  I  do  not  see  how  he 
can  now  fall  back  on  his  general  jurisdiction  as  a  county 
constable,  and  as  such  being  authorized  to  arrest  him,  and 
then,  too,  in  the  face  of  the  jury's  finding,  that  he  was  act- 
ing not  as  county  constable,  but  as  sheriff's  bailiff. 

We  cannot  say  that  either  of  the  findings  of  the  jury  as 
to  Gordon  are  unwarranted  by  evidence. 

How  then  can  this  verdict  for  plaintiff  be  turned  into  a 
verdict  or  judgment  for  defendant  ? 

If  it  be  by  adopting  the  view  of  the  Chancery  Division 
in  Beatty 's  case  that  the  finding  he  was  a  sheriff's  officer 
was  immaterial,  as,  being  a  county  constable,  or  in  any 
character,  he  was  justified  in  arresting  on  sight,  we  cannot 
agree  that  the  two  cases  are  similar. 

Gordon  denies  his  committal  of  any  offence.  Rumble 
also  acquits  him.  If  it  was  proposed  to  put  him  in  the 
same  position  as  Beatty,  then  it  would  be  for  the  jury  to 
decide  as  to  his  being  implicated. 

It  is  not  necessary  to  discuss  here  the  law  as  expounded  in 
the  Chancery  Division  in  Beatty 's  case.  It  is  not  to  govern 
the  case  of  Gordon. 

I  do  not  see  how  we  can  uphold  the  granting  of  Rumble's 
motion  to  set  aside  the  verdict,  and  enter  judgment  for 
defendant. 

Then  as  to  Gordon's  motion  we  are  compelled  to  differ 
from  the  learned  Chief  Justice  in  declaring  that  the  def en- 


remove  the  goods. 


Hagarty, 
C.J.O. 
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Judgment,  dant  Widdifield  was  not  liable  for  his  bailiff's  act,  and 

Hagarty    *n  dismissing  the  action  as  against  him. 
C.J.O.         Rumble  was  acting  under  warrant  of  the  sheriff  (8th 
September,  1890),  to  levy  on  the  goods  and  chattels  in  the 
ordinary  way,  and  the  jury  found  that  he  was  acting  as 
sheriff's  bailiff,  and  not  as  county  constable. 

We  think  the  law  is  clear  that  the  sheriff  is  liable  as 
identified  in  interest  with  his  bailiff.  No  stronger  illus- 
tration of  this  can  be  put  than  the  case  of  Smart  v.  Hutton, 
8  A.  &  E.  568  (n).  The  defendant  was  sheriff  of  Lincoln- 
shire, and  gave  a  warrant  to  levy  on  plaintiff's  goods  on  a 
fi.  fa.  The  amount  of  goods  seized  being  insufficient  to 
satisfy  the  debt,  the  officer  arrested  the  plaintiff,  and  lodged 
him  in  gaol. 

Trespass  for  false  imprisonment  was  brought  against  the 
sheriff.  Lord  Denman,  0.  J.,  thought  the  bailiff's  conduct 
was  such  an  excess  of  authority  that  the  sheriff  could  not  be 
affected  as  in  ordinary  cases.  But  in  the  following  term  he 
fully  concurred  with  his  brother  judges,  Parke,  Taunton, 
and  Patteson,  in  reversing  his  decision,  and  holding  the 
sheriff  liable.  Parke,  J.,  (afterwards  Baron  Parke)  says  : 
"  The  sheriff  is  liable  for  whatever  the  bailiff  does  under 
colour  of  the  writ.  The  officer  is  delegated  by  him  to  exe- 
cute the  writ ;  and  the  officer's  acts  are  his.  It  is  as  if  the 
sheriff  himself  delivered  the  party  to  the  gaoler's  cus- 
tody." 

This  case  is  reported  in  a  note  to  Raphael  v.  Goodman, 
8  A.  &  E.  565,  in  which  the  general  law  is  discussed  five 
years  later. 

Littledale,  J.,  says :  "  The  sheriff  is  the  person  to  whom 
the  law  looks.  He  cannot  attend  personally  to  all  the 
duties  of  his  office,  and  therefore  employs  an  officer ;  but 
that  is  for  his  own  convenience.  He  is  himself  identified 
with  the  officer,  as  is  clear  from  all  the  cases,  except  where 
as  in  Crowder  v.  Long,  8  B.  &  C.  598,  the  party  opposed 
to  the  sheriff  is  colluding  with  the  officer." 

Coleridge,  J. :  "  The  act  of  the  officer  is,  according  to  law 
and  sense,  the  act  of  the  sheriff."  Many  cases  are  re- 
ferred to. 
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In  Balme  v.  Hutton,  9  Bing.  471,  the  whole  position  of  Judgment, 
the  sheriff  and  his  officer  is  fully  considered.  Hagarty, 

In  our  courts  Robinson,  C.  J.,  says,  in  Monk  v.  Jarvis,  8  C.J.O. 
U.  C.  R.,  at  p.  404  :  "If  the  deputy  does  seize  the  person  or 
goods  of  A.,  he  acts  under  the  authority  of  the  writ ;  if  by 
mistake  or  otherwise  he  seize  the  person  or  goods  of  B.,  he 
still  acts  under  colour  of  this  writ ;  and  in  either  case  the 
sheriff  is  liable  for  what  he  does  towards  executing,  or 
pretending  or  attempting  to  execute,  his  duty  as  a  public 
officer."  In  the  same  case,  in  appeal,  13  U.  C.  R.  84,  the 
law  is  much  discussed.  Smart  v.  Button,  is  referred  to  by 
Macaulay,  C.  J.,  and  a  great  number  of  other  authorities. 
The  Court  of  six  were  equally  divided  as  to  the  sheriff 
being  liable  on  a  warranty  of  title  given  on  a  sale  of  goods 
by  the  deputy  sheriff. 

As  the  liability  of  the  sheriff  is  purely  a  legal  conse- 
quence, and  the  damages  have  been  assessed  by  the  jury 
against  his  officer  at  a  nominal  sum,  we  are  justified  in 
taking  that  sum  as  the  proper  measure  of  damages  against 
his  superior  who  is  legally  identified  with  him. 

In  that  view  of  the  admitted  facts  we  think  we  may 
follow  the  course  taken  in  a  recent  case  of  Hogarth  v 
Jennings  (1892),  1  Q.  B.  907,  in  the  Court  of  Appeal.  The 
defendant  was  the  managing  director  of  a  brewery  com- 
pany, of  which  the  plaintiff  was  tenant.  The  defendant, 
in  person,  entered  on  the  premises  and  levied  a  distress 
for  rent.  It  was  contended  that  the  defendant  was  a  tres- 
passer not  having  a  certificate  from  a  County  Court  judge 
to  act  as  bailiff  under  the  Distress  Amendment  Act  of 
1888. 

The  case  was  tried  with  a  jury.  The  trial  judge  held 
that  the  defendant,  being  in  position  of  landlord,  did  not 
require  a  certificate,  and  directed  a  verdict  for  defendant. 

The  Court  of  Appeal  held  that  he  was  wrong,  and  that 
the  distress  was  unlawful. 

Fry,  L.  J.,  gives  the  judgment,  with  which  he  says  the 
Master  of  the  Rolls  concurs  :  "  It  appears  that  the  goods 
were  only  detained  for  a  few  hours    *    *    and  it  seems  to 
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me  that,  under  the  circumstances,  the  damages  were  only 
nominal.  The  judgment  must  therefore  be  entered  for  the 
plaintiff  for  nominal  damages." 

This  was  a  larger  exercise  of  power  than  we  purpose  to 
exercise.  There  the  damages  had  never  been  assessed,  here 
they  have  been,  and  nothing  remains  but  a  purely  legal 
question,  and  we  think  in  the  interests  of  all  parties  we 
should  direct  that  the  judgment  should  be  entered  against 
the  sheriff  and  Rumble  for  the  damages  which  have  been 
found  to  be  the  proper  measure  of  the  plaintiff's  injury. 

Appeal  allowed  with  costs. 


In  re  Alger  and  the  Sarnia  Oil  Company. 

Company — Winding-up — Sale  by  tender — Extending  time. 

Statement.  This  was  an  appeal  by  J.  L.  Englehart  from  the  judg- 
ment of  Boyd,  C,  reported  21  0.  R.  440,  and  was  argued 
before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
JJ.A.,  on  the  3rd  of  June,  1892. 

W.  R.  Meredith,  Q.C,,and  F.  A.  FIilton,ior  the  appellant. 
E.  R.  Cameron,  for  the  respondent  Alger. 
D.  MacMillanf'Q.  C,  for  the  liquidator. 

June  21st,  1892.  The  appeal  was  dismissed  with  costs, 
the  Court  agreeing  with  the  reasons  for  judgment  in  the 
Court  below. 


Judgment. 


Hagarty, 
C.J.O. 
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CUMMING  ET  AL.  V.  THE  LANDED  BANKING  AND  LOAN 

Company. 

Trusts  and  trustees— Executors — Breach  of  trust. 

One  executor  may,  without  the  concurrence  of  his  co-executor,  validly 
sell  or  pledge  assets  of  the  estate  to  a  purchaser  or  mortgagee  in  good 
faith,  aud  the  purchaser  or  mortgagee  is  not  put  upon  inquiry  or  affected 
with  notice  of  breach  of  trust  because  the  executor  is  described  in  the 
transfer  or  mortgage  as  "  trustee." 

Every  executor  is  a  trustee,  but  he  does  not  cease  to  be  an  executor  and 
become  merely  a  trustee  until  the  testator's  wishes  are  completely  car- 
ried out,  and  the  estate  has  been  appropriated  to  the  purposes  of  the 
trusts  declared. 

Judgment  of  the  Queen's  Bench  Division,  20  0.  R.  382,  affirming  that  of 
Boyd,  C,  19  0.  R.  426,  reversed  ;  Hagarty,  C.  J.  0.,  dissenting. 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement, 
ment  of  the  Queen's  Bench  Division,  reported  20  0.  R. 
882,  affirming  the  judgment  of  Bo  YD,  C,  in  favour  of  the 
plaintiffs,  reported  19  O.R.  426. 

The  action  was  brought  by  the  plaintiffs,  trustees  of  the 
estate  of  James  Cumming,  to  recover  from  the  defendants 
the  proceeds  of  certain  mortgages  assigned  to  them  by 
Thomas  B.  Wragg,  an  executor  and  trustee  of  that  estate. 

James  Cumming  died  in  1873,  having  made  his  will,  and 
leaving  an  estate  estimated  at  $150,000.  He  gave  all  his 
estate,  real  and  personal,  to  two  executors,  his  brother-in- 
law  Thomas  B.  Wragg,  and  his  son  Robert  (one  of  the  plain- 
tiffs), then  eighteen  years  of  age,  "  upon  the  trusts  and  to 
the  ends  and  purposes  named  in  his  will."  He  directed  his 
debts  to  be  paid  out  of  his  personal  estate,  and  gave  his 
mother  an  annuity  of  $200  a  year  for  her  life,  and  the  use 
and  occupation  of  the  farm  on  which  she  resided,  also  for 
life.  He  directed  his  personal  estate,  not  invested  in 
mortgages,  to  be  got  in,  and  when  reduced  to  cash  to  be 
invested  and  kept  invested  in  good,  safe  securities  at  inter- 
est ;  and  the  executors  were  to  receive  the  interest  and 
the  rents  of  his  real  estate,  and  the  interest  of  existing 
securities — such  as  bonds  and  mortgages — and  out  of  the 
whole  income  they  were  to  maintain  and  educate  his  four 
children  according  to  their  discretion ;  and  they  were  to 
58 — VOL.  XIX.  A.R. 
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Statement,  invest  the  surplus.  They  were  also  to  reinvest  money 
paid  in  on  account  of  capital.  They  were  to  take  one- 
fifth  of  the  whole  personal  estate  after  payment  of  debts, 
and  to  invest  it  in  their  own  names,  and  to  pay  the  income 
to  his  widow  during  life  or  widowhood  ;  and,  upon  her 
death  or  marriage,  it  was  to  be  divided  in  the  same  man- 
ner as  the  rest  of  his  estate.  Subject  to  the  foregoing  pro- 
visions his  whole  estate  was  to  be  divided — when  his 
youngest  daughter,  who  was  then  seven  years  old,  became 
of  age  or  in  case  of  her  death,  at  the  time  when  she 
would,  if  living,  have  become  of  age — between  his  four 
children  in  equal  shares  ;  and,  in  case  any  of  them  should 
have  died  leaving  issue,  the  issue  to  take  the  parent's  share. 
The  partition  of  thereal  estate  was  to  be  made  by  Mr.  Wragg 
alone.  The  will  also  provided  that,  in  case  of  the  marriage 
of  any  of  his  children  before  division,  the  one  so  marrying 
should  be  paid  his  or  her  proportion  of  income;  and  that 
if  any  one  died  before  division  without  children,  that 
child's  share  should  be  divided  equally  among  the  others. 

The  testator  died  about  the  1st  of  February,  1873,  and 
probate  wTas  granted  to  both  executors. on  the  19th  of  the 
same  month. 

There  were  no  debts  of  any  consequence.  On  the  21st 
of  April,  1881,  Wragg  lent  to  one  Foley  $3,370  of  the 
money  of  the  estate  upon  mortgage  of  freehold  land  for 
seven  years,  at  seven  per  cent,  interest,  payable  annually 
and  therein  the  mortgagee  was  described  as  "Thomas  Busby 
Wragg,  of  the  city  of  Belleville,  Esquire,  trustee  of  the 
estate  and  effects  of  the  late  James  Gumming,  deceased." 

On  the  20th  of  October,  1881,  another  loan  of  $2,230  of 
the  money  of  the  estate  was  made  to  one  Brignall,  upon  a 
freehold  mortgage  for  six  years,  with  interest  at  six  and  a- 
half  per  cent,  payable  annually,  and  therein  the  mortgagee 
was  described  in  exactly  the  same  manner  as  in  the  Foley 
mortgage.  The  mortgagors  received  the  money,  not  from 
Mr.  Wragg  himself,  but  from  Mr.  Charles  W.  Bell,  a  solici- 
tor, who  was  acting  as  solicitor  for  the  estate  under 
instructions  from  Mr.  Wragg.    On  the  28th  and  29tb 
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March,  1882,  Mr.  Wragg  assigned  these  two  mortgages  to  Statement, 
the  Building  and  Loan  Association,  the  Fole}^  mortgage  as 
security  for  an  advance  or  loan  of  $3,370,  and  the  Brignall 
mortgage  as  security  for  an  advance  of  $2,000,  both  sums 
to  be  repaid,  with  interest  at  nine  per  cent,  per  annum, 
on  or  before  the  15th  March,  1883.  The  solicitor,  Charles 
W.  Bell,  joined  in  these  assignments  as  a  guarantor  of 
repayment,  and  the  right  was  reserved  to  make  repayment 
on  the  loth  day  of  June,  September,  or  December,  ensu- 
ing. 

The  occasion  of  this  loan  was  that  Wragg  wanted  money 
for  estate  purposes,  and,  there  being  none  in  hand,  it  was 
procured  in  this  way.  The  evidence  seemed  to  shew  that 
the  expenditure  for  maintenance,  etc.,  was  $5,000  or  $6,000 
a  year. 

The  next  important  occurrence  was  a  letter  on  the  28th 
May,  1883,  by  Charles  W.  Bell  to  the  defendants,  enclos- 
ing a  correspondence  between  himself  and  another  loan 
company  a  few  days  previously,  and  applying  to  the 
defendants  to  advance  money  to  pay  off  the  loan  to  the 
Building  and  Loan  Association,  in  order  to  reduce  the  rate 
of  interest ;  and,  in  other  respects,  to  make  the  loan  less 
onerous.  The  letter  stated  the  fact  of  the  loan  obtained 
from  the  Building  and  Loan  Association,  and  that  it  had 
been  obtained  in  consequence  of  the  trustee  of  the  estate 
of  the  late  James  Cumming  having  had  an  unexpected 
call  made  upon  him  by  one  of  the  heirs  for  a  very  large 
sum,  which  exhausted  not  only  the  money  he  had  on 
deposit,  but  necessitated  the  conversion  of  some  mortgages 
he  had  on  hand  into  cash,  by  assigning  them  to  a  loan 
company  with  a  right  to  redeem  at  the  end  of  a  year, 
which  had  expired  in  the  previous  month  of  March.  The 
letter  then  gave  particulars  of  the  mortgages  in  question, 
and  the  properties  comprised  in  them ;  stated  that  the  estate 
was  supposed  to  be  worth  $150,000,  and  the  trustee  from 
$60,000  to  $70,000;  and  that  the  loan  was  in  every  way  a 
most  desirable  one  ;  that  the  money  was  required  at  once, 
and  the  right  to  redeem  at  any  time  after  three  months, 
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Statement,    on  giving  three  months'  notice  in  writing,  was  to  be 
reserved  to  the  mortgagor. 

The  loan  was  finally  agreed  to,  and  was  carried  out  by 
re-assignment  of  the  mortgages  from  the  Building  and 
Loan  Association  to  Wragg,  and  a  new  assignment,  by 
way  of  mortgage,  by  Wragg  to  the  defendants,  dated  the 
14th  June,  1883. 

In  the  assignment  Mr.  Wragg  was  described  exactly  in 
the  same  manner  as  in  the  mortgages  themselves ;  and  in 
signing  his  name  he  added  to  it  the  word  "  trustee."  The 
amount  advanced  was  $5,000,  and  Mr.  Wragg  signed  a 
receipt  for  it  upon  the  mortgage,  but  the  money  was 
actually  paid  directly  to  the  Building  and  Loan  Association 
in  discharge  of  the  mortgage  debt  to  them. 

There  was  no  evidence  that  the  Building  and  Loan  Asso- 
ciation had  any  knowledge  or  notice  whatever  of  Wragg's 
trusteeship,  or  of  the  will,  or  of  the  condition  of  James 
Cumming's  family  or  estate,  or  the  date  of  his  death,  or 
that  there  was  any  other  trustee  or  executor  than  Mr. 
Wragg,  except  what  was  conveyed  by  the  description  of 
Mr.  Wragg  in  the  mortgages  and  in  the  assignments  as 
"  trustee  of  the  estate  and  effects  of  the  late  James  Cum- 
ming,  deceased." 

When  the  defendants  made  their  loan  and  took  their 
mortgage,  they  had  the  same  notice  and  knowledge  exactly 
as  the  Building  and  Loan  Association ;  and,  in  addition  to 
that,  the  letter  of  Charles  W.  Bell  already  mentioned;  but 
nothing  more.  It  was  not  disputed  that  in  making  these 
loans  and  taking  their  securities  therefor,  both  companies 
acted  in  perfect  honesty  and  good  faith,  and  without  any 
collusion  with  Wragg  or  Bell.  But  it  was  contended  that 
the  defendants,  having  had  notice  that  Wragg  was  a 
trustee  of  the  Cumming  estate,  were  affected  construc- 
tively with  notice  of  the  will  and  its  contents,  of  the 
probate,  of  the  fact  that  Wragg  was  only  one  of  two 
executors  and  trustees,  of  the  circumstances  of  the  estate, 
and  that  it  was  a  breach  of  trust  to  borrow  money  upon 
the  mortgages  in  question.    It  was  contended  also  that  the 
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Building  and  Loan  Association,  having  paid  their  money  to  Statement. 
Wrago-  alone  instead  of  to  the  two  trustees,  the  money  was 
prima  facie  misapplied  ;  and  that  when  the  defendants  paid 
the  Building  and  Loan  Association,  that  also  was  an  ille- 
gitimate  payment,  by  which  the  estate  was  not  bound. 

The  action  was  tried  before  Boyd,  C,  at  Toronto,  at  the 
Spring  Sittings  of  1890,  and  he  afterwards  gave  judgment 
in  favour  of  the  plaintiffs  ;  this  judgment  being  affirmed 
by  the  Queen's  Bench  Division.  See  19  0.  R  426,  and  20 
O.  R.  382. 

The  defendants  appealed,  and  the  appeal  was  argued 
before  Hagarty,  C.  J.  O.,  Burton,  Osler,  and  Maclennan, 
J  J.  A.,  on  the  27th  of  January,  1892. 

F.  Machelcan,  Q.  C,  and  W.  Gassels,  Q.  C,  for  the  appel- 
lants. 

A.  R.  Marsh,  Q.  C,  for  the  respondents. 

The  arguments  were  the  same  as  those  addressed  to  the 
Court  below  ;  and  as  they  have  been  already  very  fully 
reported,  it  is  unnecessary  to  set  them  out  here. 

June  28th,  1892.    Burton,  J.  A.  :— 

I  think  that  this  appeal  should  be  allowed. 

The  matter  was  much  considered  in  three  cases,  growing 
out  of  the  misapplication  of  certain  assets  of  the  Ewart 
estate,  in  which  I  was  concerned  when  at  the  Bar,  and  the 
distinction  was  very  clearly  drawn  in  the  judgment  in  those 
cases  between  the  powers  of  executors  and  of  persons  who 
fill  the  position  simply  of  trustees,  and  also  of  what  is 
necessary  to  divest  the  executors  of  their  authority  as  execu- 
tors, and  to  make  them  mere  trustees  of  assets  which  have 
come  to  their  hands  as  executors. 

It  was  held  in  those  cases  that  the  mere  fact  that  all 
the  known  debts  of  the  estate  had  been  paid  some  years 
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Judgment,  before  the  transfer  impeached  was  not  sufficient  to 
Burton,  create  a  change  in  the  character , in  which  the  executors 
J,A-  held  the  assets,  but  that  some  act  of  the  executors  was 
necessary  to  effect  that  change.  Here  the  duty  was  im- 
posed upon  the  executors  to  provide  funds  for  the  mainte- 
nance and  education  of  the  children  until  the  youngest 
child  attained  its  majority — an  executorial  duty  as  much 
as  the  payment  of  debts  or  legacies. 

If,  therefore,  the  executor  made  a  pledge  of  any  assets  of 
the  estate  for  the  contemporaneous  advance  of  money 
avowedly  for  the  use  of  the  estate,  such  a  transaction 
would  be  valid  within  the  authorities  ;  the  purchaser  being 
under  no  obligation  to  ascertain  anything  beyond  the  fact 
that  he  is  an  executor. 

The  executor  is  a  trustee  of  the  estate  and  effects  of  the 
testator,  and  his  being  so  named  on  the  face  of  the 
mortgages  cannot  put  a  purchaser  to  any  enquiry  beyond 
ascertaining  that  he  fills  the  designated  character,  and  is 
therefore  empowered  to  deal  with  them. 

Of  course,  if  any  one  had  taken  the  mortgages  with  the 
words  "  trustee,  etc.,"  upon  them  in  payment  of  a  private 
debt  due  from  the  trustee  to  him,  the  case  would  be 
brought  within  the  Bank  of  Montreal  v.  Sweeny,  12  App. 
Gas.  617,  and  the  transfer  could  be  avoided. 

I  quite  concede  that  if,  in  point  of  fact,  the  executor 
Wragg  had  set  apart  these  mortgages  and  appropriated 
them  to  a  trust  account  in  terms  of  the  will,  parties  dealing 
with  him  would,  under  the  circumstances,  have  done  so  at 
their  peril ;  but  no  such  dealing  had  taken  place,  and  I 
differ  from  the  Court  below  that  the  description  on  the 
face  of  the  mortgages  had  any  such  effect. 

With  great  respect,  therefore,  I  think  the  appeal  should 
be  allowed,  and  the  judgment  reversed. 

Osler,  J.  A. : — 

The  difficulty  which,  as  it  seems  to  me,  the  plaintiffs  meet 
with  in  the  outset  of  their  case  is,  that  the  loans  to  Brignall 
and  Foley  were  such  as  might  have  been  made  by  Wragg 
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in  his  character  of  executor,  and  that  the  fact  of  his  taking  Judgment, 
the  mortgages  in  his  own  name  alone,  and  describing  him-  Osler, 
self  as  trustee  therein  does  not  of  itself  shew  that  he  was  <T-A- 
acting  in  any  other  character.  If  that  would  be  the  case, 
as  my  brother  Street  seems  to  consider  if  he  had  been  sole 
executor,  can  it  make  any  difference  that  he  is  one  of  two 
executors,  even  admitting  that  there  was  an  irregularity 
in  his  taking  the  mortgages  in  his  own  name  ?  I  think 
not.  The  question  is,  Avhen  did  the  executorial  powers 
under  the  will  cease,  and  those  of  the  trustees  begin  ?  No 
declaration  of  trust  had  been  executed  by  the  trustees, 
shewing  that  they  held  the  estate  in  that  character.  No 
new  accounts  had  been  opened  or  kept  as  trustee  accounts, 
nor  had  any  separation  or  division  of  the  funds  among 
the  beneficiaries  taken  place  allotting  any  specific  part  or 
proportion  to  any  of  them.  The  debts  of  the  estate  may 
or  may  not  all  have  been  paid.  There  is  no  presumption 
that  they  were;  but,  at  all  events,  other  executorial  func- 
tionsimposed  by  the  will  remained  to  be  performed  until  the 
winding  up  and  division  of  the  estate  among  the  children 
of  the  testator  in  accordance  with  the  terms  of  the  will. 
Until  the  arrival  of  that  period  the  assets  were  not  finally 
administered,  and  their  investment  and  reinvestment  from 
time  to  time,  under  the  terms  of  the  will,  so  long  as  the 
executors  had  not  in  some  formal  way  divested  themselves 
of  the  executorial  character,  is  more  properly  attributable 
to  that  character  than  to  the  character  of  trustees.  If 
this  be  so,  and  if  the  defendants  are  to  be  considered  to 
be  in  the  same  position  as  if  they  had  had  notice  of  the 
will,  they  would  have  notice  of  nothing  which  would  shew 
that  Wragg,  as  executor,  could  not  dispose  of  the  mort- 
gages as  an  asset  of  the  estate  held  by  him  in  that  charac- 
ter, or  that  in  doing  so  he  was  committing  a  breach  of 
trust  even  though  he  had  irregularly  taken  them  in  his 
own  name.  The  case  of  Ewart  v.  Gordon,  1 3  Gr.  40,  sup- 
ported as  it  is  by  the  authorities  there  cited,  is  a  decision 
which  goes  a  great  way  in  the  defendants'  favour.  I  agree 
in  allowing  the  appeal. 
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Judgment.    MACLENNAN  J.  A.  : — 
Maclennan, 

J. A.  [The  learned  Judge  stated  the  facts  as  above  set  out, 

and  continued]  : 

The  learned  Chancellor  held  at  the  trial  that,  although 
Wra gg  was  an  executor,  his  executorial  functions  had 
ceased,  and  he  had  become  a  trustee  ;  and  that,  as  the  defen- 
dants were  dealing  with  a  trustee,  they  were  bound  to  see 
to  the  application  of  the  money,  which  they  did  not  do, 
and  they  were  therefore  bound  to  account  for  the  mort- 
gages, and  the  money  they  had  received  on  them. 

This  judgment  was  affirmed  by  the  Divisional  Court,  my 
learned  brother  Street  having  given  the  judgment  of  the 
Court.  In  his  judgment  my  learned  brother  shews  very 
clearly  that  an  executor,  while  his  character  of  executor 
continues,  may  dispose  of  any  part  of  the  personal  estate 
either  by  way  of  sale  or  mortgage,  and  the  purchaser  or 
mortgagee,  acting  honestly  and  without  collusion,  is  not 
bound  to  make  any  enquiry,  or  to  see  to  the  application 
of  the  money ;  and,  moreover,  that  the  latter  is  not  re- 
sponsible if  it  turns  out  that  the  sale  or  mortgage  was  made 
for  the  executor's  own  purposes,  and  that  he  has  misapplied 
the  money. 

These  propositions  are  well  settled,  and  indeed  could  not 
be  disputed,  and  it  is  admitted  in  the  reasons  of  appeal, 
and  was  not  disputed  in  the  argument  before  us,  that  per- 
sons dealing  with  an  executor,  either  by  way  of  purchase 
or  mortgage  of  the  assets  of  the  estate,  are  protected  in  the 
absence  of  fraud  or  collusion.  The  extent  of  this  power  is 
discussed  in  2  Williams's  Law  of  Executors.,  8th  eel.,  937, 
and  following  pages,  and  it  is  stated  to  be  the  law  that  the 
mortgage  may  be  either  of  legal  or  equitable  assets,  or  of 
mere  choses  in  action,  and  may  be  by  actual  assignment, 
or  by  deposit ;  and  also  that  the  executor  may  pledge  a 
part  of  the  assets  for  the  purpose  of  better  enabling  him 
to  administer  the  estate. 

The  question  in  this  appeal,  therefore,  is  just  this: 
whether  this  transaction  is  to  be  regarded  as  a  transaction 
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with  an  executor  or  not.    If  it  is  it  cannot  be  impeached  ;  Judgment, 
but  if  not,  and  if  it  must  be  regarded  as  a  transaction  maclennan, 
with  a  trustee,  and  not  with  an  executor,  then  it  cannot  JA- 
stand.    There  is  no  charge  of  fraud  or  collusion  ;  and  the 
defendants  lent  their  money  fairly  and  honestly,  and  saw 
it  applied  for  the  purpose  for  which  it  was  wanted. 

The  learned  Chancellor  held  that  the  executorial  powers 
had  ceased,  and  that  the  fund  was  being  dealt  with  as  a 
trust;  that  it  was  a  breach  of  trust  for  Wragg  to  take  the 
mortgages  to  himself  alone,  and  as  the  money  was  not 
required  for  the  purpose  named,  nor  so  applied,  the  defen- 
dants were  accountable. 

It  is  evident  that  he  was  of  opinion  that  the  mere  fact 
that  Wraoo;  was  described  in  the  mortgages,  and  in 
Charles  W.  Bell's  letter,  as  trustee  of  the  estate  and  effects 
of  James  Gumming,  deceased,  was  conclusive  that  the  exe- 
cutorial powers  had  ceased,  and  that  the  fund  was  dealt 
with  as  a  trust,  and  therefore  that  the  defendants  dealt 
with  Wragg  at  their  peril. 

The  judgment  of  the  Divisional  Court  is  rested  substanti- 
ally on  the  same  ground.  My  learned  brother  Street,  at  p. 
393,  says  that  he  concedes  "  that  if  Wragg  had  been  a  sole 
executor,  and  had  held  the  mortgages  as  such,  the  fact  that 
he  had  been  described  in  them  as  trustee,  instead  of  execu- 
tor, would  not  render  the  defendants  liable  for  his  misap- 
plication of  a  loan  made  on  the  security  of  them,  because 
the  description  would  merely  put  them  upon  enquiry,  and 
whether  they  had  enquired  or  not,  they  would  not  be 
chargeable  with  notice  of  any  facts  excepting  those  which 
existed,  and  those  would  have  shewn  him  to  hold  the  mort- 
gages in  a  capacity  entitling  him  to  pledge  them." 

He  then  goes  on  to  say  that,  under  the  will,  there  are 
certain  duties  which  appertain  to  the  executors  as  such, 
and  certain  others  which  appertain  to  them  as  trustees, 
and  that  the  defendants  had  notice  that  the  securities  were 
held  by  Wragg  as  trustee,  and  not  as  executor,  and  that  he 
was  committing  a  breach  of  trust  in  holding  in  his  own 
name  securities  belonging  to  a  joint  trust.  He  considers 
59 — VOL.  XIX.  A.R. 
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Judgment,  that  upon  the  face  of  these  securities  there  was  an  appro- 
Maclennan,  priation  to  a  trust,  and  nothing  to  shew  the  contrary. 

J-A-  The  judgment  of  the  Divisional  Court,  therefore,  as  I 

understand  it,  holds  the  description  in  the  mortgages  and 
in  the  Bell  letter  to  be  conclusive  that  the  executorship 
had  ceased,  and  that  the  defendants  were  put  upon  enquiry 
and  were  affected  with  notice  of  everything. 

The  question  then  is  :  What  is  the  import  of  the  descrip- 
tion in  question  ? 

The  will,  as  we  have  seen,  gives  and  devises  all  the  estate, 
real  and  personal,  to  the  executors  "  upon  the  trusts  and 
to  the  ends  and  purposes  named  therein."  Therefore,  by 
the  very  terms  of  this  will,  the  executors  were  trustees 
from  the  very  beginning — from  the  moment  they  accepted 
probate.  And  trustees  of  what  ?  Why  of  the  estate  and 
effects  of  the  late  James  Gumming,  deceased.  But  even  if 
the  word  "  trusts  "  had  not  been  used  in  the  will  at  all,  the 
executors  would  still  have  been  trustees  from  the  beginning. 
An  executor  is  always  a  trustee  from  the  beginning  to 
the  end  of  his  office,  and  trustee  of  the  estate  and  effects 
of  his  testator  is,  in  my  judgment,  a  correct  description  of 
his  office.  I  am  speaking  now  of  a  will  of  personal  estate 
only,  because  there  are  distinctions  in  the  case  of  real 
estate.  A  man  might,  before  the  recent  legislation,  devise 
his  land  by  will  to  trustees,  without  naming  executors  at 
all,  and,  so  far  as  the  land  is  concerned,  neither  probate 
nor  administration  was  necessary.  In  such  a  case  the 
devisees  would  be  trustees,  and  nothing  else. 

The  present  case,  however,  concerns  personal  estate  only, 
and  nothing  can  be  clearer  than  that  an  executor  is  a  trus- 
tee all  the  time.  In  Farrington  v.  Knightly,  1  P.  Wms.  544, 
Lord  Macclesfield,  Chancellor,  says :  "  An  executor  from 
his  name  is  but  a  trustee,  he  being  to  execute  his  testa- 
tor's will,  and  therefore  called  an  executor."  In  1  Williams's 
Law  of  Executors,  8th  ed.,  230,  the  author  defines  an  execu- 
tor as  "  the  person  to  whom  the  execution  of  a  last  will  and 
testament  of  personal  estate  is,  by  the  testator's  appoint- 
ment, confided,"  and  he  quotes  from  Swinburne  as  describ- 
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ing  an  executor  as  one  "  who  may  dispose  of  the  (testator's)  Judgment, 
goods  and  chattels  towards  the  payment  of  the  testator's  maclenna 
debts  and  performance  of  his  will"    Executorship,  there-       J. A. 
fore,  does  not  cease  with  the  collection  of  the  assets  and  the 
payment  of  the  debts ;  it  extends  to  the  performance  of 
the  testator's  will,  and,  as  I  conceive,  the  office  continues 
until  the  will  is  performed. 

In  Hill  v.  Simpson,  7  Ves.  152  at  p.  1G6,  Sir  Wm.  Grant, 
M.  R,  says  :  "  Executors  are  in  equity  mere  trustees  for  the 
performance  of  the  will ;  yet  in  many  respects  and  for  many 
purposes  third  persons  are  entitled  to  consider  them  as 
absolute  owners." 

In  Lowther  v.  Lowther,  13  Ves.  95,  at  p.  104,  Erskine, 
Lord  Chancellor,  says  of  Hill  v.  Simpson :  "  A  more  accur- 
ate and  truly  learned  judgment  never  was  pronounced 
than  that  of  the  Master  of  the  Rolls;  bringing  together  all 
the  cases,  and  deducing  the  principle  :  depending  upon  the 
point,  whether,  in  the  nature  of  the  dealing  it  appears 
that  the  executor  was  not  acting  in  the  execution  of  his 
trust,  and  the  distribution  of  the  assets  ;  in  which  case  it  is 
incumbent  upon  the  purchaser  to  inquire  farther  than  the 
mere  legal  title,  as  executor." 

It  is  therefore  clear  that  an  executor  is  a  trustee,  and  it 
follows  that  when  Wragg  described  himself  as  trustee  of 
the  estate  and  effects  of  James  dimming,  deceased,  he  was 
not  asserting  that  he  was  no  longer  executor.  I  think  the 
description,  so  far  as  he  was  concerned,  was  a  true  descrip- 
tion. He  was  an  executor  of  the  will,  and  as  such  was 
trustee  of  the  estate  and  effects  of  the  deceased.  It  is 
conceivable  that  a  deceased  person  might,  in  his  life  time, 
have  conveyed,  by  deed,  his  estate  and  effects  to  a  trustee, 
but  that  is  not  an  ordinary  occurrence,  and  the  way  in 
which  a  person  ordinarily  becomes  trustee  of  the  estate 
and  effects  of  a  deceased  person  is  by  being  appointed 
executor  of  his  will. 

With  great  deference,  therefore,  it  appears  to  me  that  the 
description  in  question  does  not  import  that  Wragg  had 
ceased  to  be  an  executor,  and  that  his  office  of  executor 
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Judgment,   was  at  an  end.    He  is  described  as  trustee,  but  an  execu- 
Maclennan,  tor  is  one  kind  of  a  trustee.    Why  should  Wragg  not  have 
J,A-       been  that  kind  of  a  trustee  as  well  as  any  other  kind  T 
And  how  is  it  arrived  at  that  the  notice  of  his  being" 
executor  is  excluded,  or  is  inadmissible  ? 

I  am  also  of  opinion  that  the  Bell  letter  carries  the 
matter  no  further.  He  describes  Mr.  Wragg  in  the  same 
way,  as  "  the  trustee  of  the  estate,"  and  speaks  of  one  of 
the  heirs  having  made  an  unexpected  call  upon  him  for  a 
large  sum. 

Stress  was  also  laid  in  argument  on  the  evidence  of  the 
manager,  Mr.  Slater,  who  admits  that  he  understood  he  was 
trustee  of  the  estate.  But  that  amounts  to  nothing  at  all 
in  my  judgment,  for  all  he  knew  was  the  description  in 
the  mortgages  and  in  the  Bell  letter. 

Now,  if  the  description  of  Mr.  Wragg  did  not  neces- 
sarily import  that  he  was  not  an  executor,  what  is  its 
effect  as  notice  ?  It  is  no  more  than  this :  than  that  he  is 
some  kind  of  a  trustee.  If  the  defendants  deal  wTith  him 
without  enquiring,  they  take  the  risk  of  his  being  that 
kind  of  trustee  who  could  deal  with  the  property  as  pro- 
posed. That  is  all.  If  he  was  executor,  they  could  deal 
with  him  without  further  enquiry,  if  not,  they  were 
bound  to  see  that  he  was  acting  within  his  authority  and 
duty.  If  they  had  enquired  what  kind  of  a  trustee  he  was,, 
the  answer  would  have  been  that  he  was  an  executor. 
That  would  have  been  the  truth,  and  they  were  not  bound 
to  enquire  further.  They  took  the  risk  of  his  being  exe- 
cutor, and  they  also  took  the  risk  of  the  mortgages  being 
assets  of  the  estate.  He  was  executor,  he  had  the  legal 
title,  and  the  property  was  an  asset.  That  being  so,  I 
think  they  got  a  good  title.  Finding  an  executor  with 
mortgages  of  the  estate  standing  in  his  name,  and  cap- 
able of  giving  a  good  legal  title,  they  were  not  bound  to 
enquire  further.  They  were  not  bound  to  enquire  the 
terms  of  the  will,  or  the  date  of  the  testator's  death,  or 
whether  there  was  another  executor,  or  how  far  the 
administration  had  proceeded.    They  were  asked  to  lend 
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money  to  pay  off  a  previous  loan  to  the  executor.    They  Judgment, 
knew  of  nothing  wrong ;  had  no  notice  of  the  other  exe-  maclennak 
cutor,  or  of  any  breach  of  trust,  and  they  got  a  good  legal  J,A- 
title.    That  being  so,  I  think  it  cannot  be  taken  away  from 
them. 

I  think  that  position  is  clearly  established  by  the  fol- 
lowing cases  :  Colyer  v.  Finch,  5  H.  L.  C.  905  ;  Corser  v. 
Cartwright,  L.  R.  7  H.  L.  731  ;  and  West  of  England  and 
South  Wales  District  Bank  v.  Murch,  23  Ch.  D.  138. 

If  the  defendants  had  had  notice  of  the  contents  of  the 
will,  or  of  there  having  been  another  executor,  there 
might  have  been  some  difficulty  ;  for  I  think  the  probate 
oranted  to  Robert  was  not  void,  although  he  was  then 
only  eighteen  years  of  age.  The  practice  in  England 
before  38  Geo.  III.  ch.  87,  sec.  6,  was  to  grant  probate  to 
an  infant,  whether  he  was  sole  executor  or  one  of  several : 
Foxivist  v.  Tremaine,  3  Wms.  Saund.  207  (b.)  The  Act 
last  referred  to  is  confined  to  the  case  of  an  infant  who  is 
sole  executor,  and  it  recites  as  the  reason  for  the  enact- 
ment, that  inconvenience  has  arisen  from  granting  probate 
to  infants.  It  follows,  therefore,  that  when  the  mortgages 
in  question  were  made  to  Mr.  Wragg,  in  1881,  the  plaintiff 
Robert,  who  was  then  about  twenty-six  years  old,  was 
as  good  an  executor  as  Mr.  Wragg.  Inasmuch,  however, 
as  the  defendants  had  no  notice  of  his  being  executor,  and 
were  not  bound  to  enquire,  I  think  their  title  is  as  good 
as  if  Wragg  had  been  sole  executor,  and  it  would  then 
have  been  good  even  in  the  judgment  of  my  brother  Street. 

In  the  view  I  take  of  the  case  it  is  not  necessary  to  go 
so  far,  but  I  am  further  of  opinion  that  as  the  estate  stood 
when  the  mortgages  were  taken  and  when  they  were 
assigned,  it  cannot  be  said  that  the  executorship  had  ceased. 
The  debts  were  probably  paid,  but  the  estate  was  still  in 
a  mass.  The  mortgages  in  question  were  not  set  apart 
from  the  rest  of  the  estate  for  any  particular  purpose. 
The  annuity  to  the  mother  was  still  being  paid.  The 
maintenance  and  education  of  one  of  the  children  who  was 
only  seventeen  years  old  was  still  going  on.    The  fifth 
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Judgment,  sb are  of  the  estate  which  was  to  be  invested  for  the 
Maclennan,  widow's  annuity,  was  not,  so  far  as  appears,  set  apart  or 
J. A.  invested,  and  the  time  for  division  had  not  arrived  and 
did  not  arrive  for  four  years  afterwards.  I  am  at  a  loss  to 
see  how  it  can  be  contended  for  a  moment  that  the  execu- 
torship had  ceased.  I  conceive  that  executorship  can  cease 
only  when  the  executors  have  made  themselves  express 
trustees  for  the  beneficiaries;  as,  for  example,  if  these  execu- 
tors had  set  apart  and  invested  the  fifth  part  of  the  estate 
in  their  names  in  trust  to  pay  the  income  to  the  widow  as 
required  by  the  will,  and  if  they  had  ear-marked  the  in- 
vestment or  investments  for  that  purpose  ;  then,  I  think,  as 
to  that  part  they  would  have  become  trustees  for  the 
widows  But  that  not  having  been  done,  and  the  whole 
estate  being  still  managed  in  one  mass,  I  think  they  were 
no  more  trustees  and  no  less  executors  than  they  were 
on  the  day  they  took  probate.  In  Wilmott  v.  Jenkins,  1 
Beav.  401,  an  executor  was  directed  to  invest  £300  in  the 
funds  in  trust  to  apply  the  dividends  to  the  maintenance 
and  education  of  an  infant  during  her  minority  and  to 
transfer  the  consols  to  her  at  twenty-one  or  marriage.  The 
executor  paid  the  debts  of  the  estate,  divided  the  assets, 
paid  the  adult  legatees,  invested  the  £300  in  consols, 
applied  the  dividends  to  the  maintenance  and  education 
of  the  infant,  but  he  executed  no  declaration  of  trust 
of  that  investment.  Lord  Langdale  held  there  was  no 
appropriation,  although  that  was  the  evident  intention, 
and  he  said  :  "  The  point  has  been  well  put,  that  in  cases 
where  an  executor  is  also  trustee,  and  no  appropriation  is 
made,  one  cannot  see  where  executorship  ceases  and  trus- 
teeship begins." 

In  1  Lewin  on  Trusts,  8th  ed.,  p.  204,  it  is  said  :  "  Where  a 
fund  is  given  to  a  person  upon  certain  trusts,  and  he .  is. 
appointed  executor,  as  soon  as  he  has  severed  the  legacy 
from  the  general  assets,  and  appropriated  it  to  the  specific 
purpose,  he  dismisses  the  character  of  executor  and  assumes 
that  of  trustee." 

See  also  on  this  point  Ewart  v.  Gordon,  13  Gr.  40,  and 
Ewart  v.  Dryden,  ib.  50  ;  Perry  on  Trusts,  4th  ed.,  sec.  225. 
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I  am  therefore  of  opinion  that  the  transaction  in  ques-  Judgment, 
tion  was  a  transaction  with  an  executor,  and  having 'been  Maclennan 
for  an  actual  bond  fide  advance  of  money,  which  was  J-A- 
applied  to  what  appeared  to  be  purposes  of  the  estate,  and 
having  been  without  any  fraud  or  collusion  on  the  part  of 
the  defendants,  it  cannot  be  impeached,  and  I  therefore 
think,  with  great  respect,  that  the  appeal  should  be  allowed, 
and  that  the  action  should  be  dismissed.    See  Lewin  on 
Trusts,  8th  ed.,  pp.  477  to  480  and  483 ;  also  Perry  on 
Trusts,  4th  ed.,  sees.  225  and  810  et  seq. 

Hagarty,  C.  J.  0.  :— 

The  testator  died  in  1873.    The  suit  was  commenced  in 
1889. 

I  gather  that  all  the  debts  due  by  the  estate  were  dis- 
charged long  before  this  litigation. 

Wragg  alone  lends  the  money  of  the  estate  for  invest- 
ment to  the  mortgagee,  taking  the  conveyance  to  himself 
as  trustee  of  the  estate  of  Cumming. 

It  may  be  conceded  that  Wragg  could  have  received 
payment  of  the  loan  from  the  mortgagor,  and  discharged 
the  mortoaofe.  This  he  could  have  done  in  his  real  char- 
acter  as  executor  without  the  other  executor  joining.  In 
place  of  so  doing  he  sells  or  pledges  the  mortgage  to 
defendants,  still  professing  to  be  trustee,  the  only  charac- 
ter in  which  he  was  known  to  them. 

He  does  not  merely  assign  the  mortgage,  but  he  cove- 
nants personally  that  he  will  pay  the  amount  secured  with 
eight  per  cent,  interest,  being  a  higher  rate  than  the  origi- 
nal mortgagors  were  to  pay.  This  is  a  somewhat  remark- 
able feature  in  the  transaction. 

If  the  money  had  been  originally  invested  by  Wragg 
under  the  wTill  as  a  trustee,  and  he  takes  the  security  as 
such  and  raises  money  thereon — as  here — professing  to  be 
acting  as  trustee,  and  there  was  all  the  time  another  trus- 
tee who  ought  to  have  been  joined  in  the  dealing,  it  would 
be  hard  to  excuse  the  defendants  from  the  necessity  of 
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Judgment,  making  enquiry  and  discovering  the  existence  of  the  other 
Hagarty,  trustee. 
C.J.O.         it  is  insisted  that  he  acted  as  executor  and  could  law- 
fully so  act  without  his  co-executor. 

An  enquiry,  if  made  even  in  a  mistaken  belief  of  his 
being  really  a  trustee,  would  have  probably  led  to  a  dis- 
covery of  the  scandalous  manner  in  which  this  unfortunate 
estate  was  being  managed — or  mismanaged. 

It  may  be  conceded  that  being  really  the  only  executor, 
and  as  such  clothed  with  authority  to  loan  or  invest  the 
money,  and  sell  or  assign  the  security,  the  defendants  would 
not  be  liable  merely  because  he  is  wrongly  described  as 
trustee. 

The  will  does  not  speak  of  the  executors  as  being  also 
trustees,  but  it  devises  all  the  real  and  personal  estate  to 
the  executors,  or  such  of  them  as  shall  prove  the  will,  to 
hold  "  upon  the  trusts  and  to  the  ends  and  purposes" 
named. 

As  a  provision  for  his  widow  until  death  or  marriage, 
he  directs  his  executors,  or  such  as  shall  prove  his  will,  to 
invest  one-fifth  of  his  whole  personal  estate  after  payment 
of  his  debts,  "in  their  own  names,"  in  good  securities,  etc., 
pa}7ing  the  interest  to  his  wife ;  on  her  death,  etc.,  the 
same  to  be  dealt  with  and  divided  as  in  the  will  mentioned. 

He  directs  all  his  personalty  not  invested  in  mortgages, 
to  be  got  in  and  invested  and  kept  invested  in  such  safe 
securities  at  such  interest  as  his  executors  may  approve ; 
that  they  shall  take  the  interest  and  the  rents  of  his  realty, 
etc.,  and  thereout  use  sufficient  to  maintain  and  educate 
his  four  children,  and  invest  the  residue  from  time  to  time, 
etc.  He  directs  that  on  his  youngest  daughter  coming  of 
age,  his  real  and  personal  estate  are  to  be  equally  divided, 
and  his  executor  Wragg  personally  is  to  make  partition 
and  allot  his  real  estate  among  the  parties  entitled. 

It  seems  admitted  that  all  the  debts  of  the  estate  were 
paid  before  these  mortgages  came  into  existence. 

The  period  for  final  distribution  of  the  estate  had  not 
arrived  till  1887,  when  the  youngest  child  came  of  age. 
This  suit  was  brought  in  June,  1889. 
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A  large  portion  of  the  argument  before  us  was  devoted  Judgment, 
to  the  legal  distinction  between  executors  and  trustees.  Hagarty, 

All  executors  are  up  to  a  certain  point  trustees,  but  their  CJ0- 
powers  in  dealing  with  the  estate  in  the  realization  of  assets 
and  payment  of  debts  stand  on  a  somewhat  different  foot- 
ing. 

As  said  in  one  case :  "  The  testator  himself,  having  in- 
vested certain  persons  with  the  character  of  executors, 
has  trusted  them  to  the  extent  to  which  the  law  allows 
them  to  act  as  executors ;  and  in  that  character  each  has  a 
separate  right  of  receiving  and  of  giving  discharges  for 
the  property  of  the  testator  :  "  Williams  v  Nixon,  2  Beav. 
472,  at  p.  475. 

For  many  years  before  this  suit  was  brought  the  execu- 
tor Wragg  alwavs  described  himself  as  "  trustee  of  the 
estate  and  effects,"  etc. 

The  defendants  admit  that  it  was  as  such  trustee  they 
dealt  with  him,  and  knew  him  in  no  other  character,  and 
they  made  no  enquiries,  assuming  every  thing  to  be  right. 

I  understood  it  to  be  conceded  in  argument,  that  if  this 
dealing  had  been  in  truth  with  a  trustee,  as  it  professed  to 
be,  that  the  law  imposed  on  the  defendants  the  duty  of 
enquiring  whether  another  trustee  existed. 

The  transaction  now  impeached,- was  certainly  not  one 
apparently  in  the  ordinary  course  of  administering  an  » 
estate.  All  debts  are  paid  ;  large  moneys  come  to  hand, 
and  one  executor  without  the  apparent  knowledge  or 
assent  of  the  other,  invests  in  mortgages  on  real  estate, 
taking  the  security  to  himself  as  trustee. 

As  already  said,  he  could,  I  think,  properly  receive  the 
amount  secured,  and  discharge  the  mortgage  money  as  a 
debt  due  the  estate. 

But  he  goes  further,  and  he  sells  this  mortgage  to  the 
defendants,  not  merely  as  a  pledge  or  mere  assignment  of 
interest,  the  purchasers  taking  it  for  what  it  was  worth, 
but  on  a  new  contract,  he  undertaking  personally  to  pay 
at  an  advanced  rate  of  interest. 

The  executor  seems  to  be  a  very  weak-minded  man  of 
60 — VOL.  XIX.  A.R. 
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Judgment,  business,  and  to  have  left  everything  in  the  management 
Hagarty,  of  a  solicitor  in  whom  he  seems  to'  have  had  the  blindest 
C.J.O.  confidence. 

This  person  wrote  to  the  defendants  proposing  to  trans- 
fer the  mortgage  to  them.  He  tells  them  that  Wragg  is 
the  trustee  of  the  dimming  estate,  which  was  worth 
$150,000,  and  that  in  the  assignment  the  trustee  would 
give  a  covenant  on  behalf  of  the  estate  as  collateral  secu- 
rity, and  would  also  give  his  own  personal  security,  and 
would  pay  eight  per  cent.,  the  higher  rate. 

He  says  :  "  I  mean  you  taking  it  up,  with  a  view  of  ascer- 
taining the  value  of  securities  and  the  standing  of  the 
estate.  Your  final  decision  could  not  be  arrived  at  with- 
out taking  such  steps." 

Although  it  is  difficult  to  believe  this  letter  to  have  been/ 
written  in  good  faith  in  the  light  of  the  evidence  before- 
us,  it  is  unfortunate  that  the  defendants  did  not  make  the* 
enquiries  suggested  by  the  writer. 

Wragg  says  that  when  he  wanted  money  for  the  estate 
purposes,  the  solicitor  told  him  that  he  must  sell  some  of 
the  mortgages. 

He  had  apparently  allowed  all  the  moneys  to  pass 
through  the  solicitor's  hands,  and  could  give  no  account 
of  them. 

Wragg  was  removed  from  the  office  of  trustee  by  a 
decree  in  Chancery  in  February,  1888,  and  Ordered  to  pay 
$149,000,  nearly  the  whole  value  of  the  wasted  estate,  to 
the  newly  appointed  trustees,  Messrs.  Wright  and  Murphy,, 
in  place  of  Wragg,  jointly  with  Cumming,  the  continuing 
trustee. 

Gumming  was  not  of  age  when  his  father  died,  but 
obtained  probate  jointly  with  Wragg,  and  acted  with  the 
latter  in  several  transactions,  but  not  to  any  large  amount. 
He  was  a  party  to  at  least  one  mortgage,  and  he  says  he 
signed  certain  discharges,  and  signed  many  cheques  in 
blank,  which  he  left  with  Wragg,  who  was  his  uncle. 
These  cheques  were  on  the  bank  or  banks  where  the 
moneys  were  deposited.    We  may  assume  from  this  that 
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the  moneys  of  the  estate  were  in  the  joint  names  in.  the  Judgment, 
banks.  Hagarty, 

The  money  advanced  by  the  defendants  was  applied,  as 
it  appears,  to  pay  off  the  amount  previously  obtained  from 
the  Building  and  Loan  Association  on  assignments  made 
by  Wragg,  as  trustee,  and  with  his  covenant  to  pay,  and 
a  covenant  from  Bell,  the  solicitor,  to  indemnify  the  Asso- 
ciation, and  to  pay  nine  per  cent. 

Wragg  says  it  was  all  done  through  Bell,  who  received 
the  money,  and  as  far  as  he  knows  it  was  not  applied  for 
estate  purposes. 

Belfdied  in  1884,  indebted  $30,000  or  $40,000  to  the 
estate. 

It  is  most  probable  on  the  evidence  that  there  was  no 
real  occasion  whatever  for  Wragg  raising  or  borrowing 
money  on  any  of  the  mortgages  taken  by  him  ;  that  the 
whole  proceedings  in  1882  to  1883,  in  dealing  with  the 
societies,  was  merely  at  Bell's  instance,  to  raise  money,  it 
being  evident  that  Wragg  acted  wholly  as  he  bade  him. 

It  was  represented  to  the  defendants  that  the  trustee 
Wragg  "was  unexpectedly  called  upon  by  one  of  the 
heirs  for  a  very  large  sum  of  money." 

There  was  no  foundation  for  any  such  statement,  and  it 
is  noticed  by  the  Chancellor  as  a  second  breach  of  trust — 
the  first  being  his  taking  mortgages  to  himself  alone- — 
there  being  the  other  trustee  living  and  fully  able  to  act 
as  he  had  done  in  previous  mortgage  transactions. 

A  question  is  raised  whether  the  defendants  taking  the 
security  from  Wragg  solely  as  a  trustee  of  this  estate,  can 
afterwards  assert  his  larger  power  to  deal  with  them  as  an 
executor. 

In  Fisher's  Law  of  Mortgage,  4th.  ed.,  sec.  428,  it  is  said  : 
"  If  the  mortgagee  does  not  deal  with  the  executor  under  the 
legal  authority  incident  to  that  character,  but  upon  the  faith 
of  his  representation  that  he  is  entitled  to  the  property 
offered  as  security,  or  that  he  has  special  authority  to 
mortgage,  he  becomes  bound  to  inquire  into  the  truth  of 
the  representation,  and  cannot  avail  himself  of  the  pro- 
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Judgment,  tection  given  to  persons  who  deal  with  executors  in  their 
Hag  arty,  representative  character." 

C.  J.O.         gjr  William  Grant's  judgment  in  Hill  v.  Simpson,  7  Ves. 

152,  is  cited;  as  also  Jones  v.  Sidhivasser,  16  Ch.  D. 
577.  Sir  William  Grant  says  :  "  It  is  true,  that  executors 
are  in  equity  mere  trustees  for  the  performance  of  the 
will ;  yet  in  many  respects  and  for  many  purposes  third 
persons  are  entitled  to  consider  them  absolute  owners.  *  * 
Hitherto  I  have  supposed  the  executor  pretending  on 
no  other  authority  than  as  executor;  and  that  the  other  de- 
fendants relied  solely  upon  his  authority  in  that  character. 
But  the  truth  is,  it  was  not  upon  his  legal  authority  as 
executor  that  they  relied  :  but  they  proceeded,  as  they  state, 
upon  the  faith  of  his  representation  ;  by  which  they  were 
induced  to  believe,  that  the  property  he  assigned  to  them 
was  actually  his  own." 

In  Haynes  v.  Forshaw,  11  Ha.  93,  at  p.  102,  Lord  Hath- 
erly  says  :  "  In  Hill  v.  Simpson,  7  Ves.  152,  Sir  W.  Grant 
put  his  decision  on  the  ground  that  the  party  dealing  with 
the  executor  did  not  in  truth  rely  on  his  being  clothed  with 
that  character,  but  on  certain  representations  made  by  him 
which  they  chose  to  receive  without  question,  and  which 
the  smallest  examination  would  have  proved  to  be  false." 

It  stands  thus  : — The  defendants  dealt  with  Wragg  solely 
as  a  trustee  of  an  estate  ;  they  were  bound  to  make  en- 
quiry and  chose  not  to  do  so.  Such  enquiry  would  have 
disclosed  the  truth,  that  the  case  was  that  of  an  executor 
selling  real  estate  securities,  doing  so  wholly  wrongfully, 
without  any  necessity  whatever  for  his  so  doing,  acting  on 
a  false  representation,  and  without  the  knowledge  or  assent 
of  his  co-executor. 

It  appears  to  me  that  this  cannot  be  allowed.  Granting 
that  if  Wragg's  true  authority  was  to  sell  as  he  did,  and 
that  if  he  had  the  legal  right  so  to  do,  the  defendants 
might  shew  it  notwithstanding  his  having  dealt  as  a  trus- 
tee ;  yet  when  the  whole  truth  in  this  case  is  disclosed  it 
seems  clear  that  as  executor  he  was  acting  in  a  most  im- 
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proper,,  and  illegal  manner  to  the  ruin  of  an  unfortunate  Judgment, 
family.  Hagarty, 

The  Courts  have  always  striven  to  protect  parties  deal-  C.J.O. 
ino-  in  good  faith  with  executors,  and  have  supported  the 
right  to  suppose  they  had  the  ordinary  powers  of  such 
persons.  But  here  there  was  no  such  dealing.  They  insist 
that  they  only  knew  Wragg  as  a  trustee,  and  knew  nothing 
of  a  will.  They  cannot  aver  that  as  executor  they  be- 
lieved in  his  right  to  act  as  he  did,  or  acted  on  any  such 
opinion. 

I  think  even  if  they  were  dealing  with  him  as  executor 
in  such  a  matter  as  the  disposal  of  real  securities  belonging 
to  the  estate,  the  purchasers  should  at  least  ascertain  some- 
thing of  the  circumstances  and  of  the  authority  claimed  by 
the  vendor.  It  is  not  necessary,  however,  for  the  decision 
of  this  case  to  attempt  to  narrow  the  rules  that  govern  the 
ordinary  dealings  with  one  of  two  executors. 

I  have  examined  the  three  cases  of  the  Ewart  executors 
before  Mowat,  V.  C,  Ewart  v.  Gordon,  13  Gr.  40.  The 
circumstances  were  widely  different  from  those  before  us, 
and  a  decision  against  the  present  defendants  will  not  clash 
with  any  of  the  legal  principles  there  declared. 

On  the  whole  I  am  unable  to  hold  that  the  decisions 
appealed  against  of  the  Chancellor  and  Queen's  Bench 
Division  are  erroneous,  and  I  think  that  the  appeal  should 
be  dismisssed. 

Appeal  alloived  with  costs, 
Hagarty,  C.  J.  0.,  dissenting. 
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Apportionment — Landlord  and  tenant — Rent — Prior  and  subsequent  mort- 
gagee— Eviction — R.  S.  0.  ch.  143,  sec.  2  et  seq. 

Where  demised  property  is  sold  by  a  prior  mortgagee  under  power  of 
sale,  and  the  lease  is  thereby  determined,  between  two  gale  days,  the  rent 
is  apportionable,  and  the  tenant  is  liable  to  pay  rent  up  to  the  day  of 
such  determination. 

The  defendant  was  tenant  of  certain  land  subject  to  two  prior  mortgages 
created  by  his  landlord.  The  plaintiff  was  a  subsequent  mortgagee  who 
had  given  notice  of  his  mortgage  and  had  required  the  defendant  to  pay 
the  rent  to  him:  Afterwards  the  land  was  sold  by  the  prior  mortgagees  to 
a  person  who  on  the  same  day  resold  it  to  the  defendant.  The  pur- 
chaser from  the  mortgagees  claimed  to  be  entitled  to  the  rent  : — 

Held,  that  as  to  the  rent  which  had  accrued  up  to  the  date  of  the  sale 
the  right  of  the  plaintiff  as  mortgagee  of  the  reversion  was  not  affected 
by  the  sale  :  that  the  rent  was  apportionable  and  that  the  plaintiff  was 
entitled  to  recover. 

Judgment  of  the  Junior  Judge  of  Simcoe  affirmed. 

Statement.  This  was  an  appeal  by  the  defendant  from  the  judgment 
of  the  Junior  Judge  of  the  County  Court  of  the  county 
of  Simcoe,  in  the  Second  Division  Court  of  that  county, 
and  was  argued  before  Osler,  J.  A.,  on  the  29th  of  June, 
1892. 

E.  D.  Armour,  Q.  C,  for  the  appellant. 

Aylesworth,.  Q.  C,  and  F.  J.  Travers,  for  the  respondent. 

July  15th,  1892.    Osler,  J.  A.  :— 

The  action  was  brought  by  the  plaintiff  on  the  9th  of 
November,  1891,  to  recover  a  proportion  of  six  months'  rent, 
alleged  to  be  due  and  payable  on  the  1st  of  that  month, 
upon  the  defendant's  covenant  in  a  lease  of  certain  lands, 
made  to  him  by  one  Henry  Clark. 

The  plaintiff  claimed  as  assignee  of  the  rents  reserved 
by  the  lease,  and  also  (by  amendment)  as  being  entitled 
thereto  as  mortgagee  of  the  reversion.  The  learned  Judge 
gave  judgment  for  the  plaintiff  for  the  sum  of  $144.25,  being 
the  proportion  of  the  half  year's  rent  up  to  the  23rd  of 
October,  and  the  defendant  now  appeals.  The  facts  are 
somewhat  complicated  and  unusual,  but  for  the  purposes 
of  the  case  the  following  short  summary  will  be  sufficient. 
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Henry  Clark,  being  the  owner  in  fee  of  a  farm  con-  Judgment, 
sisting  of  two  parcels  of  land — one  of  thirty-seven  and  Osler, 
a-half  acres,  and  the  other  of  fifty  acres — on  the  20th  of  J,A- 
December,  1883,  mortgaged  the  former  to  T.  J.  Thorpe. 

On  the  28th  of  Februar}^,  1888,  he  demised  both  parcels 
to  the  defendant  for  a  term  of  five  years,  at  a  yearly  rent 
of  $300,  payable  in  equal  sums  of  $150,  on  the  1st  of 
November  and  the  1st  of  February  in  each  year.  The 
lease  was  not  registered,  and  the  lessee  did  not  go  into 
actual  possession  until  the  16th  of  March,  1888. 

In  the  meantime,  on  the  5th  of  March,  Clark  mortgaged 
the  other  parcel  to  one  Thomas  Hamer  in  fee  to  secure 
$1,500.  Hamer  took  without  notice  of  the  lease,  and  his 
mortgage  was  duly  registered  on  the  12th  of  March. 

In  April,  1891,  there  was  another  mortgage  from  Clark 
to  one  JollhTe  ;  on  which,  however,  nothing  turns. 

On  the  1st  of  May,  1891,  he  again  mortgaged  the  whole 
of  the  land  to  the  plaintiff  Kinnear  to  secure  the  sum  of 
$512,  payable  with  interest  at  the  expiration  of  two  months 
from  date. 

On  the  15th  of  May,  1891,  he  conveyed  his  equity  of 
redemption  in  the  whole  to  his  wife,  Ann  Jane  Clark,  for 
a  valuable  consideration,  and  subject  to  existing  mortgages 
for  $4,100.  On  the  23rd  of  June,  1891,  she  mortgaged 
the  whole  to  one  Kerr  to  secure  $2,200. 

On  the  1st  of  September,  1891,  default  having  been 
made  in  payment  of  the  Thorpe  and  Hamer  mortgages, 
the  mortgagees,  who  appear  to  have  been  acting  in  concert, 
gave  notice  to  all  parties  interested  of  their  intention  to 
sell  the  lands  under  the  powers  of  sale  in  their  mortgages. 

On  the  1st  of  October,  1891,  Henry  Clark,  notwith- 
standing the  conveyance  to  his  wife  of  the  15th  of  May, 
by  deed  reciting  the  lease  to  the  defendant  under  which 
$300  was  still  to  become  due,  purported  to  assign  and 
transfer  to  the  plaintiff  "  all  his  interest  in  the  said  lease 
and  all  benefits  to  be  derived  therefrom  and  enjoyed 
therewith,  with  full  power  to  avail  himself  of  all  means 
lawful  for  the  recovery  of  the  said  rent,  that  Clark  him- 
self might  use  or  employ,"  etc. 
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Judgment.       On  the  23rd  October,  1891,  the  plaintiff  gave  notice  of 
Osler,     the  assignment  and  also  of  his  mortgage  and  demanded 
J'A'       payment  of  the  rent.    The  defendant  said  he  was  willing 
to  pay  it  when  due  to  whoever  was  entitled  to  it. 

Afterwards,  on  the  same  23rd  October,  the  land  was 
sold  by  the  mortgagees  pursuant  to  notice  in  exercise  of  the 
powers  of  sale  to  J.  V.  Teetzel,  who  was  acting  on  behalf 
of  the  mortgagee  Kerr,  for  the  sum  of  $4,400.  Nothing 
was  said  about  the  lease  to  the  defendant  or  the  accruing 
rents.  The  conveyance  to  the  purchaser  was  in  the 
ordinary |  form  purporting  to  convey  the  fee  simple 
absolute. 

The  purchase  money  sufficed  to  pay  off  the  first  mort- 
gagees and  also  the  J olliffe  mortgage,  leaving  a  balance  of 
$245,  or  thereabout,  which  was  applied  upon  the  plaintiff's 
mortgage. 

On  the  same  23rd  October,  Teetzel  sold  the  land  to  the 
defendant,  the  lessee,  for  the  sum  of  $4,600.  The  contract 
of  sale  contains  the  following  clause  :  "  The  purchaser 
to  pay  the  rent  due  November  1st,  and  February  1st,, 
next." 

On  the  24th  October,  Teetzel  wrote  to  Mrs.  Clark  in- 
forming her  of  the  sale  under  mortgages  and  of  the  sale  by 
him  to  Aspden  for  $4,600.  In  his  letter  he  says :  "  The 
sale  of  the  farm  took  place  yesterday  and  realized  $1,600 
in  this  way :  I  purchased  it  at  $4,400,  and  sold  it  to  Mr. 
Aspden,  the  tenant,  for  $4,600.  As  I  am  anxious  to  close 
the  sale,  I  send  you  a  direction  for  you  to  sign  to  Mr. 
Aspden  to  pay  the  year's  rent  to  me  it  being  a  part  of  the 
arrangement  that  he  is  to  pay  the  rent  in  addition  to  the 
$4,600."  This  direction  Mrs.  Clark  signed  and  it  was 
given  to  Aspden  about  the  30th  or  31st  of  October. 

On  the  2nd  November,  Mrs.  Clark  having  become  aware 
that  the  proceeds  of  this  sale  were  not  sufficient  to  pay  the 
plaintiff's  mortgage,  wrote  to  Mr.  Teetzel  countermanding 
the  order  previously  given  by  her,  and  on  the  3rd  of 
November  she  telegraphed  Aspden  that  she  had  assigned 
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the  rent  of  the  farm  to  Kinnear,  and  ordering  him  to  "  pay  Judgment, 
it  to  him  and  not  to  any  one  else."  Osler, 

Aspden  had,  however,  already  paid  it  to  Teetzel,  on  J,A" 
receiving  from  him  an  indemnity  against  any  claim  on  the 
part  of  Kinnear.    Kinnear  then  brought  this  action  : — 

The  questions  are  whether  the  action  lies  at  the  suit  of 
Kinnear  at  all  ;  and  if  it  does,  whether  any  defence  is  open 
to  the  tenant  arising  out  of  the  proceedings  under  the 
Thorpe  and  Hamer  mortgages,  or  of  the  subsequent  sale  to 
him. 

It  will  be  convenient,  in  the  first  place,  to  define  the 
position  in  which  those  mortgages  stood  in  relation  to  the 
lease. 

The  Thorpe  mortgage  was  undoubtedly  prior  to  it. 

So  also,  in  m}*  opinion,  was  that  of  Hamer ;  for  although 
the  lease  was  prior  in  point  of  date,  and  for  less  than  seven 
years,  it  is  not  within  the  exceptions  of  the  35th  section  of 
the  Registry  Act ,  because,  in  the  words  of  that  section, 
actual  possession  did  not  "  go  along  with  the  lease,"  and 
as  it  was  not  registered  in  fact,  and  the  mortgage  was 
taken  and  registered  without  actual  notice  before  the 
tenant  had  taken  possession,  the  latter  was  paramount  to 
it:  Latch  v.  Bright,  16  Gr.  653;  Davidson  v.  McKay,  26 
U.  C.  R.  306. 

These  mortgagees,  therefore,  were  not  mortgagees  of  the 
reversion.  No  right  to  the  rent  passed  to  them,  and  up  to 
the  date  of  sale  nothing  had  been  done  by  them  to  affect 
the  liability  of  the  tenant  to  pay  it  to  whoever  might  be 
entitled  to  it  as  reversioner.  As  against  the  defendant,  his 
tenant,  Clark  was  by  estoppel  the  owner  of  the  reversion, 
and  the  plaintiff  stood  in  the  same  position  on  acquiring 
his  mortgage,  and  was  entitled  on  taking  the  proper  pro- 
ceedings to  sue  as  reversioner  for  the  rent  :  Cuthbertson  v. 
Irving,  4  H.  &  N.  742  ;  6  H.  &  N.  135. 

Moss  v.  Gallimore,  Doug.  279, 1  Sm.  L.  C,  9th  ed.,  p.  604 
decides  that  a  mortgagee,  after  giving  notice  of  his 
mortgage  to  a  tenant  in  possession  under  a  lease  prior  to 
the  mortgage,  is  entitled  to  any  rent  which  may  be  in 
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Judgment,  arrear  at  the  time  of  the  notice,  as  well  as  to  what  accrues 
Osler,  after  it,  and  this  was  the  position  m  which  the  plaintiff 
J,A*  stood  upon  giving  notice  of  his  mortgage  to  the  defen- 
dant, as  he  did  on  the  23rd  of  October,  1891.  Cook  v. 
Guerra,  L.  R.  7  C  P.  132,  shews  that  such  notice  as  the 
defendant  had,  was  amply  sufficient  to  give  the  plaintiff, 
as  against  him,  in  respect  of  the  rent  all  the  rights  of  a 
mortgagee  subsequent  to  the  lease.  It  is  in  that  character 
only  that  he  can  maintain  the  action,  for  the  assignment 
which  Henry  Clark  professed  to  make  to  him  of  the  rents 
reserved  by  the  lease  was  ineffectual,  he  having  then 
already  conveyed  his  equity  of  redemption  to  his  wife 
who  was  the  person  entitled  to  receive  them,  so  long  as  the 
prior  mortgagees  did  not  interfere,  and  the  plaintiff  had 
not  given  notice  of  his  mortgage  and  required  payment  of 
the  rent  to  be  made  to  him. 

Unless,  therefore,  the  sale  by  the  prior  mortgagees  to 
Teetzel,  or  the  sale  by  the  latter  to  the  defendant,  makes 
a  difference,  the  plaintiff's  right  to  recover  is  incontestable. 

Let  us  first  notice  the  position  of  the  tenant  as  regards 
his  landlord  previous  to  the  sale,  and  his  rights  and 
liabilities  according  as  the  prior  mortgagees  exercised  or 
refrained  from  exercising  their  paramount  right  to  pos- 
session. These  are  well  shewn  in  the  often  quoted 
passage  from  the  notes  to  Moss  v.  Gallimore,  1  Sm.  L.  C, 
9th  ed.,  p.  604,  at  p.  614:  "A  tenant  of  the  mortgagor, 
whose  tenancy  has  commenced  since  the  mortgage,  may,  at 
common  law,  in  case  of  an  eviction  by  the  mortgagee,  either 
actual  or  constructive,  for  instance  an  attornment  to  him 
under  a  threat  of  eviction,  *  *  dispute  the  mortgagor's 
title  to  either  the  land  or  the  rent,  which  is  no  more  than 
any  tenant  may  do  upon  an  eviction  by  title  paramount ; 
*  *  and  further,  that  he  may,  although  there  have  been 
no  eviction,  defend  an  action  for  rent  by  proof  of  payment 
under  constraint,  in  discharge  of  the  mortgagee's  claim ; 
so  that  such  a  tenant  who  has  come  in  under  the  mort- 
gagor after  the  mortgage,  and  has  neither  paid  the  rent  to 
the  mortgagee,  nor  been  evicted  by  him  either  actually  or 
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constructively  before  the  day  of  payment,  cannot  defend  Judgment, 
an  action  by  the  mortgagor  for  that  rent."    See  also  osler" 
Hickman  v.  Machin,  4  H.  &  N.  717 ;  Heath  v.  Pugh,  6      J.A. ' 
Q.  B.  D.  345,  at  p.  359;  Frost  v.  Hines,  12  O.  R.  669; 
Forse  v.  Sovereen,  14  A.  R.  482;  Towerson  v.  Jackson, 
(1891)  2  Q.  B.  484;  Smith  v. Eggington,L.  R.  9  C.  P.  145. 

"  It  is  well  settled  law,"  says  Lord  Selborne  in  Gorbett  v. 
Ploivden,  25  Ch.  D.  678,  "that  when  a  mortgagee  intervenes 
by  virtue  of  his  paramount  title,  and  claims  rent,  which  he 
has  a  right  to  do  without  setting  up  any  lease  whatever, 
the  rent  if  paid  will  be  the  previously  existing  rent,  under  a 
new  tenancy  from  year  to  year  under  the  mortgagees." 

In  the  present  case,  as  I  have  said,  there  was  no  new 
tenancy  and  no  eviction  of  the  tenant  by  the  prior  mort- 
gagees, actual  or  constructive.  They  had  not  interfered 
with  his  tenancy  in  any  way  whatever,  even  to  the  extent 
of  demanding  payment  of  the  rent  to  be  made  to  them. 
The  sale  to  Teetzel  therefore  did  not  necessarily  affect 
the  plaintiff's  right  to  the  rent  which  had  accrued 
up  to  that  time.  If  it  did  not  belong  to  him  I  do  not 
know  who  could  have  recovered  it.  Not  the  mortgagees, 
for  they  were  paid  in  full  and  had  no  longer  any  right  to 
insist  upon  payment  being  made  to  them  in  virtue  of  their 
paramount  title,  and  not  the  purchaser,  because  the  mort- 
gagees neither  purported  to  assign  or  transfer  nor  could 
have  assigned  or  transferred  to  him  any  right  to  or  interest 
in  such  accrued  rent  or  to  past  mesne  profits  in  respect  of 
the  defendant's  possession.  His  right  to  possession  and  to 
mesne  profits  arose  on  the  23rd  October,  1891,  and  not 
earlier. 

Whether,  if  the  defendant  had  not  purchased  from 
Teetzel,  and  had  continued  in  undisturbed  possession  with- 
out claim  to  rent  or  mesne  profits  being  made  by  Teetzel, 
and  yielded  to  by  defendant,  he  would  have  had  any 
answer  to  his  landlord's,  i.e.,  the  plaintiff's,  claim  for  rent 
during  the  residue  of  the  term,  may  be  doubted ;  although 
the  effect  of  the  sale  under  the  powers  was  to  extinguish 
the  title  of  the  plaintiff  and  of  the  defendant  as  tenant 
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Judgment,  under  the  lease:  Mountnoy  v.  Collier,  1  E.  &  B.  360; 
Oslbr,  Hickman  v.  Machin,  4  H.  &  N.  717 ;  Carpenter  v.  Parker, 
JA-  3  C.  B.  N.  S.  206  ;  In  re  Emery  and  Barnett,  4  C.  B.  N.  S. 
423  ;  Jones  v.  Clark,  20  Johns.  51;  Simers  v.  Saltus,  3 
Den.  214 ;  Toiverson  v.  Jackson  (1891)  2  Q.  B.  484. 

That,  however,  is  not  this  case.  The  defendant  pur- 
chased the  property  from  the  vendee  of  the  mortgagees,  as 
he  had  a  right  to  do,  though  tenant,  and  the  effect  of  that 
was  to  alter  the  nature  and  character  of  his  possession ;  for 
he  was  no  longer  in  possession  under  the  lease,  but  as 
owner  in  fee,  or  it  may  be,  if  the  facts  will  sustain  that 
view,  as  tenant  to  Teetzel  from  the  date  of  the  sale  to  him 
until  the  time  when  the  original  term  of  five  years  would 
have  expired.  At  all  events, the  learned  Judge  has  allowed 
the  plaintiff  to  recover  only  for  so  much  of  the  rent  as 
had  accrued  up  to  the  23rd  of  October.  In  this  I  think  he 
was  right,  being  of  opinion  that  the  arrangement  made  by 
defendant  with  Teetzel  put  an  end  to  all  right  of  the 
plaintiff  to  rent  from  that  day. 

It  is,  however,  contended  by  the  defendant  that,  this 
being  the  case,  the  plaintiff  has  no  right  to  recover  even 
the  proportion  of  the  six  months'  rent  adjudged  to  him, 
and  no  doubt  but  for  the  apportionment  clauses  of  the 
Landlord  and  Tenants'  Act,  R.  S.  O.  ch.  143,  sees.  2-7,  there 
would  be  an  insuperable  difficulty  in  the  way  of  his  doing 
so,  in  consequence  of  the  expiry  of  his  title  taking  place 
during  the  period  for  which  the  whole  gale  of  rent  was 
payable :  Slack  v.  Sharpe,  8  A.  &  E.  366 ;  Grimman  v. 
Legge,  8  B.  &  C.  324  ;  Walls  v.  Atcheson,  3  Bing.  462.  Sec- 
tion 2  provides:  "All  rents,  annuities,  dividends  and  other 
periodical  payments  in  the  nature  of  income  *  *  shall, 
like  interest  on  money  lent,  be  considered  as  accruing  from 
day  to  day,  and  shall  be  apportionable  in  respect  of  time 
accordingly."  And  section  3:  "  The  apportioned  part,  *  * 
shall  be  payable,  in  the  case  of  a  rent  *  *  determined 
by  re-entry,  death  or  otherwise,  when  the  next  entire  por- 
tion of  the  same  would  have  been  payable,  if  the  same  had 
not  so  determined,  and  not  before." 
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In  Woodfall's  L.  &  T.,  14  ed.,  p.  422,  it  is  said  :  "The  wide  Judgment, 
terms  of  the  Act  seem  to  allow  the  recovery  of  rent  pro  oSlbr, 
rata  in  the  ordinary  case  where  rent  is  payable  at  fixed  J,A- 
periods,  and  the  tenancy  is  determined  in  the  middle  of  a 
quarter."    The  following  cases  may  also  be  referred  to : 
Sivansea  Bank  v.  Thomas,  4  Ex.  D.  94  ;  Mayor  of  Swansea 
v.  Thomas,  10  Q.  B.  D.  48  ;  Hopkinson  v.  Lovering,  11 
Q.  B.  D.  92 ;  In  re  South  Kensington  Co-operative  Stores, 
17  Ch.  D.  161 ;  Be  Lucas,  54  L.  T.  30 ;  In  re  United  Club 
and  Hotel  Co,,  W.  N.  (1889)  p.  67;  Massie  v.  Toronto 
Printing  Co.,  12  P.  It.  12;  Eartcup  v.  Bell,  1  C.  &  E.  19  ; 
Boulton  v.  Blake,  12  0.  It.  532 ;  Barnes  v.  Bellamy,  44  U. 
C.  It.  303. 

The  last  case  is  very  much  in  point.  It  was  an  action 
brought  by  the  assignee  of  the  reversion  on  covenants  for 
payment  of  rent,  etc.,  in  a  lease  made  by  the*  plaintiff's 
immediate  predecessor  in  title  to  the  defendants.  Prior 
to  the  lease  the  lessor  had  mortgaged  the  land.  The 
mortgagee  had  given  notice  to  the  defendant  to  pay  the 
rent  to  him  as  mortgagee,  but  he  had  not  paid  it.  In 
August  1877  the  defendant  was  served  with  a  writ  of 
ejectment,  dated  20th  August,  at  the  suit  of  the  assignee  of 
the  mortgagee.  He  remained  in  possession  till  September, 
1877,  when  the  land  was  sold  under  the  powers  of  sale  in 
the  mortgage.  The  purchaser  entered  into  possession. 
The  action  was  brought  for  two  years'  rent,  viz.:  for  the 
years  1876  and  1877,  and  the  plaintiff  standing  in  the  same 
position  as  the  now  plaintiff  was  held  entitled  to  recover 
the  first  year's  rent,  and  for  the  proportion  of  the  2nd  year 
up  to  the  date  of  the  writ  of  ejectment. 

So  in  Hartcup  v.  Bell,  1  C.  &  E.  19,  where  mortgaged 
premises  were  demised,  and  the  tenant,  in  consequence  of  a 
threat  of  eviction  by  the  mortgagees,  gave  up  possession  to 
his  landlord,  the  assignee  of  the  equity  of  redemption, 
during  the  half-year  for  which  rent  was  accruing.  It  was 
held  that  he  was  liable  to  the  latter  for  an  apportioned 
rent. 
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Judgment.  I  do  not  think  the  present  case  is  in  principle  dis- 
Osler,  tinguishable  from  the  cases  just  cited.  It  may  be  said 
J,A-  that  the  defendant  has  agreed  to  pay  Teetzel  his  vendor 
the  rent  payable  under  the  lease  on  the  1st  November.  I 
do  not  know  whether  that  can  be  drawn  from  the  terms 
of  the  agreement  or  not.  It  would  rather  seem  as  if  the 
intention  had  been  to  treat  Mrs.  Aspden  as  the  person  to 
whom  it  would  be  paid.  But  how  was  Teetzel  in  a 
position  to  deal  with  the  accrued  rent  at  all.  It  did  not 
as  I  have  said,  belong  to  him  nor  had  he  any  claim  for 
mesne  profits  prior  to  the  sale.  The  accrued  rent  accord- 
ing to  all  the  cases  I  have  looked  at  must  be  considered  to 
have  been  the  property  of  the  plaintiff,  and  the  defendant 
could  not  by  any  agreement  between  himself  and  his  vendor 
deprive  the  plaintiff  of  his  right  to  it. 

For  thfcse  reasons  I  think  the  judgment  should  be 
affirmed  and  the  appeal  dismissed  with  the  usual  costs. 

Appeal  dismissed  with  costs. 
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Dalrymple  v.  Scott. 

Contract — Letters — Breach — Condition — Damages — Sale  oj  Goods. 

To  a  written  offer  to  sell  some  flour  on  certain  terms  the  following  tele- 
gram was  sent  : — "  Letter  received;  offer  accepted  ;  writing."  No  letter 
was  written  : — 

Held,  affirming  the  judgment  of  the  Queen's  Bench  Division,  that  there 
was  a  completed  contract,  Burton,  J.  A.,  doubting. 

Where  before  the  time  for  the  completion  of  a  contract  for  the  sale  of 
goods  one  party  notifies  the  other  that  he  does  not  intend  to  complete, 
that  notification  may  be  treated  as  a  breach  and  at  once  acted  on  ;  but 
if,  as  he  may,  the  other  party  waits  till  the  time  for  completion  and 
then  brines  his  action,  he  must  shew  that  at  this  time  he  had  himself 
fulfilled  all  conditions  precedent  on  his  part. 

Judgment  of  the  Queen's  Bench  Division  on  this  branch  of  the  case 
reversed,  Maclennan,  J.  A.,  dissenting. 

This  was  an  appeal  by  the  defendants  from  the  judg- Statement, 
ment  of  the  Queen's  Bench  Division,  reversing  the  judg- 
ment of  Robertson,  J.,  at  the  trial  in  their  favour. 

The  action  was  brought  to  recover  damages  for  the 
breach  of  a  contract  for  the  sale  of  flour.  The  plaintiffs 
were  dealers  in  flour  and  grain,  carrying  on  business  in 
the  village  of  Lakeside ;  and  the  defendants  were  dealers 
in  flour  at  the  village  of  Caledonia. 

The  following  was  the  correspondence  between  the 
plaintiffs  and  defendants  in  respect  of  which  the  action 
arose  : — 

The  plaintiffs  telegraphed  to  the  defendants  as  follows  : 
"  Woodstock,  March  25  th,  1890. 
To  Scott  Bros.,  Caledonia,  Ont. : 

Quote  for  May  shipment  ninety  per  cent,  patent 
straights  and  low  grade  flours,  stating  quantity  can  offer. 
Reply  quick. 

A.  Dalrymple  &  Co." 
The  defendants  replied  by  letter  as  follows  : 

"  Caledonia,  Ont.,  March  26th,  1890. 
A.  Dalrymple  &  Co.,  Woodstock  : 

Dear  Sirs, — Your  telegram  received  and  noted.  Our 
Mr.  Scott  being  away  at  the  time,  hence  the  delay.  We 
will  ship  you  500  bbls.  90  per  cent,  patent  at  $4.25  per  bbl. 
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Statement.  F.  0.  B.  here,  May  shipment.  We  have  no  straight  grade  to 
offer  at  present.  We  can  supply  you  with  300  bags  low 
grade  at  $J.25  per  98  lbs.,  sacks  included,  May  delivery. 
If  these  figures  meet  with  your  approval,  we  would  be 
pleased  to  open  up  business  with  you.    We  remain, 

Yours  truly, 

Scott  Bros.,  E.  M." 

The  plaintiffs  telegraphed  to  the  defendants  as  follows  : 
"  Woodstock,  March  27th,  1890. 
To  Scott  Bros.,  Caledonia,  Ont. : 

Letter  received ;  offer  accepted ;  writing. 

A.  Dalrymple  &  Co." 
The  defendants  wrote  to  the  plaintiffs  as  follows  : 

"Caledonia,  Ont.,  April  1st,  1890. 

A.  Dalrymple,  Esq.  : 

Dear  Sir, — We  received  a  telegram  from  you  some 
days  ago  enquiring  prices  for  patent  straight  and  low  grade 
flours,  to  which  we  replied  offering  you  500  bbls.  90  per 
cent,  at  $4.25,  and  one  car  low  grade  at  $1.25  per  sack, 
F.  O.  B.  here,  which  you  accepted  by  wire,  stating  at  the 
time  you  were  writing.  As  yet  we  have  received  no  let- 
ter from  you  with  instructions.  We  desire  you  to  make  a 
deposit  on  the  purchase  of  $200.  An  early  reply  from  you 
with  instructions  will  oblige. 

Yours  truly, 

Scott  Bros.,  E.  M." 

The  plaintiffs  wrote  the  following  letter  to  the  defen- 
dants : 

"  Woods  took,  Ont.,  April  14th,  1890. 
Scott  Bros.,  Caledonia : 

Dear  Sirs, — If  you  are  wanting  any  flour  will  sell  you 
the  lot  we  purchased  from  you,  but  prices  must  be  right, 
as  we  fully  expect  to  see  wheat  here  $1.20  before  ten  days, 
but  you  can  make  us  an  offer. 

Yours  truly, 

A.  Dalrymple  &  Co." 
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The  defendants  telegraphed  to  the  plaintiffs  as  follows :  statement. 

"  April  15th,  1890. 

A.  Dalrymple  &  Co. : 

Your  order  is  cancelled.     You  did  not  put  up  two 
hundred  dollars,  as  requested,  nor  write  as  agreed. 

Scott  Bros." 

The  plaintiffs  stated  in  evidence  that  they  would  have 
h>een  willing  to  have  accepted  and  paid  for  the  flour  in 
May,  had  it  been  offered  to  them  then  ;  and  the  defendants 
stated  that  they  had  set  apart  the  flour  they  had  sold  to 
the  plaintiffs,  but  that  they  had  not  notified  the  plaintiffs 
that  they  had  done  so. 

There  was  no  further  correspondence  or  communication 
between  the  plaintiffs  and  the  defendants. 

It  was  shewn  that  ninety  per  cent,  patent  flour  was 
worth  from  $4.65  to  $5  a  barrel  in  May,  and  low  grade 
about  $1  less  per  barrel. 

The  action  was  commenced  on  the  14th  of  June,  1890, 
and  was  tried  at  the  Autumn  Chancery  Sittings  at  Wood- 
stock, in  1890,  before  Robertson,  J.,  who  dismissed  it  on 
the  ground  that  there  was  no  completed  contract. 

This  judgment  was  reversed  by  the  Queen's  Bench 
Division  on  the  6th  of  March,  1891, [the  following  judg- 
ments being  delivered  : —  *  

Armour,  C.  J.  ; — 

The  telegrams  of  the  25th  and  27th  of  March,  respec- 
tively, and  the  letter  of  the  26th  of  March,  constituted  in 
our  opinion  a  complete  contract. 

The  contract  was  completed  by  the  telegram  of  the  27th 
of  March  accepting  the  offer  of  the  defendants  made  in 
their  letter  of  the  26th  of  March,  and,  although  the  plain- 
tiffs used  the  word  "writing"  in  that  telegram,  its  use  was 
indicative  merely  of  an  intention  on  their  part  to  write, 
but  was  not  indicative  of  an  intention  on  their  part  to 
write  otherwise  than  in  confirmation  of  their  telegram. 
62 — VOL.  XIX.  A.R. 
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Judgment.  That  the  defendants  understood  that  the  plaintiffs'  tele- 
Armour  gram  of  the  27th  of  March  was  an  acceptance  of  the  offer 
made  by  them  in  their  letter  of  the  26th  of  March,  and 
that  their  "  writing "  would  be  in  confirmation  of  their 
telegram  is  manifest  from  the  letter  written  by  the  defen- 
dants to  the  plaintiffs  on  the  1st  of  April  in  which  they 
state  the  offer  made  by  them  and  add  "  which  you  accepted 
by  wire,  stating  at  the  same  time  you  were  writing.  As  yet 
we  have  received  no  letter  from  you  with  instructions." 

The  plaintiffs  could  not  successfully  have  maintained  thai 
they  were  not  bound  by  their  acceptance,  because  they  had 
not  written  ;  nor  can  the  defendants  successfully  maintain 
that  their  offer  was  not  accepted  because  the  plaintiffs  did 
not  write. 

The  telegram  from  the  defendants  to  the  plaintiffs  of 
the  15th  of  April  was  a  distinct  and  unequivocal  absolute 
refusal  on  the  defendants'  part  to  perform  their  contract, 
and  the  plaintiffs  were  entitled  to  treat  it  as  such  and  to 
act  upon  it  as  they  did,  taking  no  further  action  in  respect 
to  the  contract.  The  law  with  regard  to  such  a  refusal  is 
laid  down  thus  in  Benjamin  on  Sales,  4th  ed.,  p.  548 : 
"  But  a  mere  assertion  that  a  party  will  be  unable  or  will 
refuse  to  perform  his  contract  is  not  sufficient ;  it  must  be  a 
distinct  and  unequivocal  absolute  refusal  to  perform  the 
promise,  and  must  be  treated  and  acted  upon  as  such  by 
the  party  to  whom  the  promise  was  made ;  for  if  he  after- 
wards continue  to  urge  or  demand  compliance  with  the 
contract  it  is  plain  that  he  does  not  understand  it  to  be  at 
an  end." 

Here,  as  I  have  said,  the  refusal  was  distinct,  unequivocal, 
and  absolute ;  the  plaintiffs  did  not  continue  to  urge  or 
demand  compliance  with  the  contract,  but  rested  upon  the 
refusal  by  the  defendants  to  perform  it;  nor  did  the  defen- 
dants in  any  way  retract  their  refusal  or  notify  the  plain- 
tiffs that  they  were,  notwithstanding  their  refusal,  willing^ 
to  carry  out  their  contract. 

Under  these  circumstances  we  are  of  the  opinion  that 
there  was  a  complete  breach  by  the  defendants  of  their 
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contract :  Danube  and  Black  Sea  Co.  v.  Xenos,  11  C.  B.  Judgment. 
N.  S.  152 ;  13  C.  B.  N.  S.  825.  a^r, 

There  being  a  complete  contract  and  a  complete  breach  CJ- 
of  it  by  the  defendants,  the  plaintifls  were  entitled  to 
recover  the  difference  between  the  price  that  they  were  to 
pay  for  the  flour  and  the  value  of  it  at  the  time  when  it 
was  to  have  been  delivered  by  the  terms  of  the  contract. 
And  this  difference  we  find  upon  the  evidence  to  have  been 
the  sum  of  $350,  for  which  sum  judgment  will  be  entered 
for  the  plaintiffs  against  the  defendants  with  full  costs  of 
suit. 

Falconbridge,  J.: — 

I  agree  that  the  use  of  the  word  "  writing  "  ought  not 
to  be  considered  as  indicating  that  any  variation  or  new 
term  was  sought  to  be  added,  but  merely  that  the  plaintiffs 
were  sending  a  letter  to  confirm  their  telegram.  It  would 
be  an  extraordinary  ellipsis  to  read  the  despatch  "  Yo 
offer  is  accepted  by  a  writing  which  I  am  sending  you." 

An  appeal  by  the  defendants  from  this  judgment  was 
argued  before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and 
Maclennan,  J  J.  A.,  on  the  13th  of  May,  1892. 

\G.  H.  Watson,  Q.  C,  for  the  appellants.  There  was  no 
completed  contract  here.  The  telegram  of  the  27th  of 
March  was  only  a  qualified  acceptance  of  the  proposal,  the 
plaintiffs,  by  adding  the  word  "  writing,"  having  reserved 
the  right  to  incorporate  qualifying  conditions  in  their 
acceptance,  so  that  the  defendants  were  right  in  not  treat- 
ing the  telegram  as  an  acceptance,  and  in  waiting  for  the 
promised  letter  before  looking  upon  the  contract  as  com- 
pleted. This  being  so,  the  letter  of  the  defendants  to  the 
plaintiffs  of  the  1st  of  April,  1890,  should  be  read  as  part 
of  the  contract,  and  as  the  plaintiffs  have  not  complied 
with  the  conditions  therein  mentioned,  they  cannot  recover. 
Even  if  this  letter  is  not  part  of  the  contract,  still,  under  the 
first  letter,  it  was  the  duty  of  the  plaintiffs  to  have  sent 
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Argument,  the  defendants  instructions  as  to  the  mode  of  shipment, 
and  to  have  had  cars  ready  to  receive  the  flour.  Then  the 
evidence  shews  that  the  plaintiffs  did  not  treat  the  con- 
tract as  rescinded  by  the  telegram  of  the  15th  of  April, 
and  it  must  therefore  be  considered  as  being  in  force  for 
all  purposes  until  the  time  fixed  for  completion,  and  as  the 
plaintiffs  have  not  fulfilled  the  conditions  precedent  on 
their  part,  they  cannot  maintain  the  action.  See  Hussey 
v.  Home-Payne,  4  App.  Cas.  311 ;  Carter  v.  Bingham, 
32  U.  C.  R  615;  Willing  v.  Gurrie,  36  U.  C.  B,  46  ;  Fulton 
v.  U.  C.  Furniture  Co.,  9  A.  R.  211  ;  Frost  v.  Knight,  L.  R. 
7  Exch.  Ill ;  Phillpotts  v.  Evans,  5  M.  &  W.  475  ;  Danube 
and  Black  Sea  Co.  v.  Xenos,  11  C.  B.  N.  S.  152 ;  13  C.  B. 
N.  S.  825  ;  Johnstone  v.  Milling,  16  Q.  B.  D.  460,  at 
p.  470 ;  Marshall  v.  Jamieson,  42  U.  C.  R  115. 

S.  G.  McKay,  for  the  respondents.  The  offer  of  the 
defendants  was  accepted  by  the  plaintiffs  absolutely  and 
unconditionally,  and  the  addition  of  the  word  "  writing" 
to  the  telegram  of  acceptance  in  no  wise  qualified  or  affec- 
ted its  absolute  terms  of  acceptance ;  Webb  v.  Sharman, 
34  U.  C.  R  410;  Harty  v.  Gooderham,  31  U.  C.  R.  18.  The 
defendants'  letter  of  the  1st  of  April  does  not  constitute 
a  part  of  the  contract,  but  shews  conclusively  that  the 
defendants  themselves  understood  that  they  had  made  a 
definite  offer  which  had  been  definitely  accepted.  Their 
notification  to  the  plaintiffs  that  the  contract  was  cancell- 
ed, constituted  an  absolute  refusal  upon  their  part  to  per- 
form the  contract,  and  the  plaintiffs  were  not  bound  to 
tender  cars  for  shipment  under  the  circumstances,  the 
defendants  having  in  no  way  indicated  that  they  would 
complete  the  contract ;  or  that  they  had  altered  their  in- 
tention as  expressed  in  the  letter  of  cancellation  ;  and  the 
evidence  shews  that  by  not  tendering  cars  for  shipment, 
and  not  giving  instructions  as  to  the  place  and  mode  of 
shipment,  and  in  other  ways,  the  plaintiffs  acted  upon  the 
defendants'  refusal  to  complete  the  contract,  and  were 
clearly  entitled  to  maintain  their  action  for  its  breach. 
Cort  v.  Amber  gate  etc.  R.  W.  Co.,  17  Q.  B.  127  ;  Harty 
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v.  Gooderham,  31  U.  0.  R  18.  The  plaintiffs  did  not  Argument, 
regard  the  contract  as  subsisting,  but  even  if  the  contract 
had  not  been  rescinded,  it  was  the  duty  of  the  defendants  to 
put  the  flour  upon  the  cars  for  shipment,  and  no  duty  was 
cast  upon  the  plaintiffs  of  first  furnishing  the  cars.  George 
v.  Glass,  14  U.  C.  R  514  ;  Clark  v.  Rose,  29  U.  C.  R.  302 ; 
Coleman  v.  McDermott,  1  E.  &  A.  445. 
G.  H.  Watson,  Q.  C,  in  reply. 

June  21st,  1892.    Burton,  J.  A.  :— 

Assuming  that  there  was  a  completed  contract,  I  do  not 
doubt  that  the  plaintiffs  might  have  elected,  on  receipt  of 
the  defendants'  telegram  of  the  15th  April,  to  treat  it  as  a 
breach  of  that  contract ;  but  had  they  done  so,  so  far  as  one 
can  judge  from  the  evidence,  their  damages  would  have 
been  merely  nominal,  or  perhaps  nil.  They  were  not,  how- 
ever, bound  to  do  so  ;  but  they  might,  as  was  done  here,  treat 
the  notice  as  inoperative,  and  await  the  time  when  the 
contract  was  to  be  executed,  and  then  hold  the  other  party 
responsible  for  all  the  consequences  of  non-performance  ; 
but  as  pointed  out  by  Lord  Justice  Cotton,  in  the  case  of 
Johnstone  v.  Milling,  16  Q.  B.  D.  460,  at  p.  470:  "  He  keeps 
the  contract  alive  for  the  benefit  of  the  other  party  as  well 
as  his  own  ;  he  remains  subject  to  all  the  obligations  and  lia- 
bilities under  it,  and  enables  the  other  party  not  only  to 
complete  the  contract,  if  so  advised,  notwithstanding  his 
previous  repudiation  of  it  ;  but  also  to  take  advantage  of 
any  supervening  circumstances  which  would  justify  him  in 
declining  to  complete  it ;  on  the  other  hand,  the  promisee 
may,  if  he  thinks  proper,  treat  the  repudiation  of  the 
other  party  as  a  wrongful  putting  an  end  to  the  contract, 
and  he  may  at  once  bring  his  action  as  on  a  breach  of  it : 
and  in  such  action  he  will  be  entitled  to  such  damages  as 
would  have  arisen  from  non-performance  of  the  contract 
at  the  appointed  time — subject,  however,  to  abatement  in 
respect  of  any  circumstances  which  •  may  have  afforded 
him  the  means  of  mitigating  his  loss."  The  plaintiffs  would 
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Judgment.  not  probably  have  been  allowed  to  claim  as  damages  the 
|Burton,  full  amount  of  the  difference  between  the  contract  price 
JA*      and  the  price  at  the  time  fixed  for  delivery,  if  they  could 

have  avoided  any  loss  by  buying  on  the  occurrence  of 

the  breach. 

The  plantiffs  did  not,  however,  as  they  stated  at  the  trial, 
treat  that  as  a  breach,  but  considered  the  contract  as  still 
subsisting  during  the  whole  of  the  month  of  May,  and 
brought  their  action  for  not  delivering  during  that  time. 
That  being  so,  the  contract  was  still  open  for  all  purposes, 
and  the  defendants, notwithstanding  their  previous  repudia- 
tion, might  have  offered  to  complete  it;  but,  in  order  to 
recover,  it  would  have  been  necessary  for  them  to  aver  and 
prove  that  they  had  the  flour  ready  for  delivery,  of  which 
the  plaintiffs  had  notice,  and  were  ready  to  place  it  free  on 
board  the  cars  on  receiving  proper  shipping  instructions. 
So  I  take  it  to  be  equally  clear  if  the  plaintiff  Dalrymple, 
instead  of  relying  on  the  breach  of  the  15th  April,  relies 
on  what  he  chooses  to  treat  as  a  subsequent  breach,  must 
place  himself  " rectus  in  curia"  by  alleging  and  proving 
such  subsequent  breach.  This  he  could  only  do  by  giving 
instructions  to  the  defendants,  that  he  was  ready  to  receive 
the  flour  and  instructing  them  where  to  ship  it.  I  do  not 
think  it  necessary  to  enquire  whether  the  obligation  to 
procure  the  cars  was  on  the  plaintiffs  or  defendants;  it 
does  not  necessarily  arise  as  a  point  for  decision  in  this 
case.  It  may  be  that  if  the  plaintiffs  had  desired  the 
defendants  to  ship  the  flour  to  some  destination,  Halifax, 
New  York,  or  Montreal,  on  a  particular  day  in  May,  the 
defendants  might  have  been  under  liability  to  secure  the 
cars,  but  the  point  does  not  arise. 

If  the  contract  was  existing  by  the  election  of  Dalrym- 
ple not  to  sue  by  reason  of  the  repudiation  of  the  loth 
April,  then  whichever  of  the  two  parties  elected  to  sue 
upon  the  contract  was  bound  to  show  that  he  had  per- 
formed his  portion  of  it. 

Any  other  view  would  lead  to  this  absurd  result,  that, 
although  as  is  sworn  here,  the  defendants  had  the  flour 
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during  the  whole  of  the  month  of  May  ready  for  ship-  Judgment, 
ment,  they  could  not  do  so  because  they  had  no  instructions  burton, 
as  to  where  to  ship. 

It  may  be  said  they  might  have  applied  to  the  plaintiffs, 
but  that,  as  it  seems  to  me,  is  a  petitio  principii.  The 
question  is  upon  whom  was  the  onus,  and  that  is  involved 
in  the  question  :  Who  is  it  that  is  attempting  to  enforce 
the  contract  ? 

If  there  had  been  no  attempt  at  rescission,  what  would 
it  have  been  incumbent  on  the  plaintiffs  to  do  ?  This,  at 
least :  to  inform  the  defendants  where  it  was  to  be  ship- 
ped to,  and  the  day  they  wanted  it  shipped.  I  incline  to 
think  they  would  have  been  bound  to  do  more,  the  obligation 
of  the  defendants  being  confined  probably  to  ship  on 
board  at  their  own  expense  ;  but,  as  I  have  intimated,  that 
point  is  not  calling  for  decision. 

The  plaintiffs  not  only  did  not  treat  the  threat  to  cancel 
as  a  breach,  and  give  that  as  an  excuse  for  not  alleging 
their  performance  of  a  condition  precedent;  but  to  place  the 
alleged  breach  relied  on  beyond  question,  they  allege  that 
they  duly  demanded  the  delivery  of  the  flour,  which  could 
only  be  in  the  month  of  May  to  be  effectual,  and  were 
always  ready  and  willing  to  accept.  This  averment  is  not 
proved  ;  and  the  plaintiffs,  therefore,  in  my  opinion,  fail. 

1  have  said  nothing  about  there  being  a  completed  con- 
tract, but  I  must  not  be  understood  as  treating  that  as 
clear.  The  defendants'  offer  was  to  ship — this  the  plain- 
tiffs accept,  but  without  instructions  as  to  the  terms  of 
the  shipment,  which  the  defendants  had  a  right  to  expect 
would  be  contained  in  the  promised  letter.  I  think  it  ma}r 
be  doubtful  whether  there  was  a  completed  contract  in  the 
absence  of  such  instructions. 

I  think,  therefore,  we  ought  to  reverse  the  judgment  of 
the  Divisional  Court,  and  restore  that  of  the  trial  Judsfe. 
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Judgment.    OsLER,  J.  A.  : — 

OSLER, 

JA-  I  see  no  reason  to  differ  from  the  opinion  of  the  learned 

Judges  of  the  Divisional  Court  that  there  was  a  completed 
contract  between  the  parties. 

The  plaintiffs  asked  the  defendants  to  make  them  an 
offer  ;  they  made  it,  and  they  accepted  it.  The  addition  to 
their  telegram  accepting  it,  of  the  word  "  writing,"  cannot,  I 
at  present  think,  be  construed  as  an  intimation  that  the 
acceptance  was  subject  to  terms  not  disclosed  in  the  tele- 
gram. Therefore,  I  am  unable  to  agree  with  the  finding 
upon  which  judgment  was  given  for  the  defendants  at  the 
trial. 

In  the  Divisional  Court  the  plaintiffs  have  been  held 
entitled  to  recover  on  the  ground  that  the  defendants' 
telegram  of  the  15  th  April,  informing  them  that  their  order 
was  cancelled  because  they  had  failed  to  make  a  deposit  of 
$200  on  account  of  the  price  of  the  flour,  "  was  a  distinct 
and  unequivocal  and  absolute  refusal  on  the  defendants' 
part  to  perform  their  contract,  and  the  plaintiffs  were 
entitled  to  treat  it  as  such,  and  act  upon  it  as  they  did, 
taking  no  further  action  with  respect  to  the  contract." 

The  authority  cited  in  the  judgment  is  the  Danube  and 
Black  Sea  Co.  v.  Xenos,U  C.  B.N.  S.  152;  13C.B.  N.  S. 
825.  The  declaration  in  that  case  set  forth  the  alleged 
contract,  averred  the  plaintiffs'  willingness  to  perform  it ; 
and  then  averred  that  before  the  time  fixed  for  the  per- 
formance the  defendant  refused  to  perform  it,  and  gave 
the  plaintiffs  notice  to  that  effect,  whereby  the  plaintiffs 
were  discharged  from  the  performance  of  the  agreement, 
and  were  obliged  to  charter  another  vessel  to  carry  the 
goods  which  the  defendant  had  agreed  to  carry  for  them, 
etc.  It  was  thus  shewn  in  the  pleadings,  and  was  also 
proved  at  the  trial,  that  the  plaiutiffs  had  treated  the 
renunciation  as  a  breach  of  the  contract  without  waiting 
for  the  arrival  of  the  day  fixed  for  its  performance.  The 
Court  approved  and  acted  upon  the  case  of  Hochster  v. 
Be  la  Tout,  2  E.  &  B.  678.    Williams,  J.,  said  that  the  rule 
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established  by  the  cases  was  :  "  That  if,  before  the  time  for  Judgment, 
the  performance  of  a  contract  arrives,  one  of  the  parties  Osler> 
thereto,  not  merely  asserts  that  he  cannot  or  will  not  per-  JA- 
form  it,  but  expressly  repudiates  and  renounces  it,  the 
party  to  whom  the  promise  is  made  may  treat  that  as 
a  breach  of  the  contract  at  his  option,  at  all  events,  where 
he  has  so  acted  as  to  interfere  with  the  performance  of  the 
contract  on  his  part,  according  to  its  original  terms.    *  * 
The  rule  has  been  qualified  to  this  extent,  that  the  party 
having  the  option  of  treating  the  renunciation  as  a  breach 
of  the  contract,  is  bound  to  exercise  his  option  if  he  means 
to  rely  on  the  breach." 

In  the  case  at  bar,  the  plaintiffs  declare  upon  the  con- 
tract and  aver  the  performance  of  it  on  their  part  accord- 
ing to  its  original  terms ;  that  is  to  say,  they  aver  that  they 
duly  demanded  the  delivery  of  the  flour,  and  that  they  were 
always  ready  and  willing  to  accept  and  pay  for  the  same. 
They  say  nothing  about  the  renunciation  or  repudiation  of 
the  contract  by  the  defendants,  or  of  their  having  adopted 
or  acted  upon  such  repudiation.  The  Divisional  Court 
appears  to  have  regarded  their  "  taking  no  further  action 
in  respect  of  the  contract"  as  a  sufficient  acting  upon  the 
refusal  of  the  defendants  to  perform  it  to  bring  the  case 
within  the  rule,  but  with  all  deference,  I  think  that  can- 
not be  so.  All  that  can  be  said  is,  that  the  plaintiffs  had 
taken  no  notice  of  the  defendants'  attempted  rescission  of 
the  contract.  They  had  done  nothing  to  interfere  with  the 
performance  of  it  on  their  part  according  to  its  original 
terms.  They  might,  notwithstanding  the  defendants'  notice, 
have  demanded  its  performance  at  the  proper  time,  and 
they  did  nothing  to  shew  that  they  did  not  intend  to  do  so. 
Their  statement  of  claim,  on  the  contrary,  shews  that  they 
are  proceeding  as  upon  a  breach  of  the  contract  at  the  time 
fixed  for  the  performance  ;  and  they  allege,  as  they  were  in 
that  view  bound  to  allege  and  prove,  a  performance  of 
conditions  precedent  on  their  part,  one  of  which  at  least  was 
a  demand  for  the  delivery  of  the  flour.  But  they  proved  no 
demand,  and  seem  to  have  relied  upon  the  fact  of  their  not 
63 — VOL.  XIX.  A.R. 
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Judgment    having  made  one  [as  evidence  that  they  had  adopted  the 
Osler,     defendants'  notice  as  a  breach  of'  their  contract,  or  else 
J,A-       that  not  having  retracted  their  notice,  it  was  evidence  of  a 
continued  refusal  on  their  part  to  perform  it,  so  as  to  dis- 
pense with  the  performance  of  conditions  precedent  on  their 
part. 

The  case  of  Fvost  v.  Knight,  L.  R.  7  Exch.  Ill,  is 
entirely  opposed  to  this.     Cockburn,  C.  J.,  delivering 
the  judgment  of  the  Court,  there  says,  in  a  passage  which 
has  often  been  quoted  :  "  The  law  with  reference  to  a  con- 
tract to  be  performed  at  a  future  time,  where  the  party 
bound  to  performance  announces  prior  to  the  time  his 
intention  not  to  perform  it,  as  established  by  the  cases  of 
Hochster  v.  Be  la  Tour,  2  E.  &  B.  678,  and  Danube  and 
Black  Sea  Go.  v.  Xenos,  13  C.  B.  N.  S.  825,  on  the  one  hand, 
and  Avery  v.  Bowden,  5  E.  &  B.  714;  Reid  v.  Hoshins, 
6  E.  &  B.  953,  and  Barrick  v.  Buba,  2  C.  B.  N.  S.  563, 
on  the  other,  may  be  thus  stated  :    The  promisee,  if  he 
pleases,  may  treat  the  notice  of  intention  as  inoperative, 
and  await  the  time  when  the  contract  is  to  be  executed, 
and  then  hold  the  other  party  responsible  for  the  conse- 
quences of  non-performance ;  but,  in  that  "case,  he  keeps 
the  contract  alive  for  the  benefit  of  the  other  party  as  well 
as  his  own.    He  remains  subject  to  all  his  own  obligations 
and  liabilities  under  it,  and  enables  the  other  party  not 
only  to  complete  the  contract  if  so  advised,  notwithstand- 
ing his  previous  repudiation  of  it,  but  also  to  take  advan- 
tage of  any  supervening  circumstances  which  would  justify 
him  in  declining  to  complete  it.    On  the  other  hand,  the 
promisee  may,  if  he  think  proper,  treat  the  repudiation  of 
the  other  party  as  wrongfully  putting  an  end  to  the  con- 
tract, and  may  at  once  bring  his  action  for  a  breach  of  it ; 
and  in  such  action  he  may  be  entitled  to  such  damages 
as  would  have  arisen  from  the  non-performance  of  the 
contract  at  the  appointed  time — subject,  however,  to  abate- 
ment in  respect  of  any  circumstances  which  would  have 
afforded  him  the  means  of  mitigating  his  loss." 

This  statement  of  the  law  was  again  affirmed  and  ap- 
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proved  by  the  Court  of  Appeal  in  the  recent  case  of  Judgment. 
Johnstone  v.  Milling,  16  Q.  B.  D.  460.  Oslkr, 

Clearly,  what  the  plaintiffs  have  done  here  is  to  adopt  the  JA* 
first  of  the  two  alternatives  shewn  to  be  open  to  them.  They 
have  treated  the  defendants'  notice  of  intention  to  break 
their  contract  as  inoperative,  and  have  chosen  to  await  the 
time  when  the  contract  was  to  be  executed,  and  then  in 
an  action  for  breach  of  the  contract  at  that  time  to  attempt 
to  hold  the  defendants  responsible  without  proof  of  per- 
formance of  the  conditions  precedent  on  their  part. 

In  the  case  of  Ripley  v.  31cClure,  4  Exch.  345,  it  was  held 
that  the  anticipatory  refusal  to  perform  a  contract  was 
not  a  breach  of  it,  but  that  such  refusal  unretracted  down 
to  and  inclusive  of  the  time  when  the  defendant  was 
bound  to  perform  it  was  evidence  of  a  continuing  refusal, 
and  a  waiver  of  a  condition  precedent  to  be  performed  by 
the  plaintiff. 

This  case  was  much  discussed  in  Hochster  v.  Be  la  Tout,  2 
E.  &  B.  678,  and  the  law  laid  down  in  that  and  the  subse- 
quent cases  as  before  stated  is  as  follows:  "The  only  ground 
upon  which  the  condition  can  be  dispensed  with  appears  to 
be  that  the  renunciation  may  be  treated  as  a  breach  of  the 
contract."  But  if  the  plaintiffs  have  not  shewn  before  the 
.arrival  of  the  time  for  the  performance  of  the  contract 
that  they  mean  to  treat  it  as  such,  they  cannot  do 
so  merely  by  then  treating  it  as  a  waiver  of  or  dispensation 
with  the  performance  of  the  condition  precedent,  which 
they  ought  to  perform  at  that  time.  Byrne  v.  Van 
Tienhoven,  5  C.  P.  D.  344,  where  Ripley  v.  McGlure,  4 
Exch.  345,  is  also  cited,  is  not  the  case  of  an  an- 
ticipatory breach  or  refusal,  but  one  in  which  the  refusal 
was  reiterated  and  continued  down  to  the  time  when  the 
contract  should  be  performed,  and  hence  was  held  to 
operate  as  a  waiver  of  the  condition  to  be  performed  on 
the  plaintiff's  part. 

For  these  reasons,  I  am  of  opinion  that  the  appeal 
should  be  allowed,  and  the  judgment  at  the  trial  restored. 
I  refer  also  to  the  following  cases  :  Lovelock  v.  Frank- 
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Judgment.   lyn>  g  Q.  B.  371  ;    Ford   v.    Tiley,   6  B.  &  C.  325 ; 
Osler,      Mersey  Steel   Go.   v.  Naylor,  9 '  App.  Cas.  at  p.  442 ; 
J,A-       Leeson  v.  North  British  Oil  and  Candle  Co.,  8  Ir.  C.  L. 

309  (1874)  ;  Dingley  v.  Oler,  117  U.  S.  490  ;  Shaw  v.  Life 
Ins.  Co.,  69  N.  Y.  286  ;  Lovell  v.  Zi/e  2ns.  Co.,  Ill  U.  S. 
264 ;  Roper  v.  Johnson,  L.  R.  8  C.  P.  167  ;  L.  R  10  C.  P. 
195  ;  L.  B,  10  C.  P.  590  ;  Cort  v.  Ambergate  etc.  R.  W.  Co., 
17  Q.  B.  127. 

Hagarty,  C.  J.  O.,  concurred. 

Maclennan,  J.  A. : — 

Upon  the  whole,  I  am  of  opinion  that  there  was  a  com- 
pleted contract  between  the  parties  in  this  case.  What- 
ever might  be  said  if  a  letter  had  been  written  express- 
ing some  qualification  of  the  acceptance,  no  such  letter 
was  written,  and  therefore  1  think  the  parties  were  in 
the  same  position  as  if  a  letter  had  been  written  without 
any  such  qualification.  In  the  latter  case  there  would 
be  no  doubt. 

I  am,  however,  unable  to  agree  in  reversing  the  judg- 
ment on  the  other  point. 

Before  the  time  for  performance  arrived,  the  defendants 
renounced  the  contract.  They  said  :  "  Your  order  is  can- 
celled ;  you  did  not  put  up  $200,  as  requested,  nor  write 
as  agreed." 

In  Ripley  v.  McClure,  4  Exch.  345,  which  was  an  action 
by  a  vendor  against  a  purchaser,  it  was  held,  as  stated  in 
the  head  note,  that  "a  refusal  by  the  defendant  before 
the  arrival  of  the  cargo,  to  perform  the  contract,  was  not 
a  breach  of  it ;  but  that  such  refusal  unretracted  down  to 
and  inclusive  of  the  time  when  the  defendant  was  bound 
to  receive  the  cargo,  was  evidence  of  a  continuing  refusal 
and  a  wraiver  of  the  condition  precedent  of  delivery,  and 
consequently  the  defendant  was  liable  for  breach  of  the 
contract."  That  case  was  cited  with  approval  and  fol- 
lowed in  Cort  v.  Ambergate  etc.  R.  W.  Co.,  17  Q.  B.  127,  by 
Lord  Campbell,  who  delivered  the  judgment  of  the  Court. 
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Tiiat  was  the  case  of  a  contract  for  the  manufacture  and  Judgment, 
supply  of  a  large  quantity  of  railway  chairs.  After  a  quanti-  Maclennan, 
ty  had  been  supplied,  the  purchaser  gave  notice  to  the  ven-  JA- 
dor  not  to  manufacture  any  more  as  the  purchaser  had  no 
occasion  for  them.   It  was  held  that  the  vendor  could  main- 
tain an  action  without  manufacturing  or  tendering  the  rest 
of  the  goods,  and  was  entitled  to  a  verdict  on  the  issue  of 
readiness  and  willingness  to  perform  his  part ;  and  also 
on  the  issue  that  the  defendant  refused  to  accept  the  resi- 
due of  the  goods  ;  and  also  that  as  the  refusal  never  was 
retracted,  there  was  a  continuing  breach  down  to  the  time 
when  the  action  was  commenced. 

There  is  no  suggestion  anywhere  that  I  have  found  that 
this  law  is  doubted  or  has  been  overruled.  , 

In  the  case  last  cited  Lord  Campbell  said,  in  the  course 
of  the  argument,  that  if  after  such  a  refusal  it  was  neces- 
sary to  manufacture  or  tender  the  goods,  or  in  case  of  a 
refusal  beforehand  to  load  a  ship,  to  send  the  ship,  "  if  it 
were  law,  it  could  not  be  sense." 

In  the  last  edition  of  Benjamin  on  Sales,  p.  548,  it  is 
said:  "A  positive,  absolute  refusal  by  one  party  to  carry  out 
the  contract,  is  in  itself  a  complete  breach  of  the  con- 
tract on  his  part,  and  dispenses  the  other  party  from  the 
useless  formality  of  tendering  performance  of  the  condi- 
tion precedent,''  and  Govt  v.  Ambergate  etc.  E.  W.  Co.,  17 
Q.  B.  127,  is  cited  as  authority  for  the  proposition. 

But  it  is  said  that  Rochster  v.  De  la  Tour,  2  E.  &  B. 
678,  and  the  cases  which  have  followed  it,  have  qualified 
the  law  as  understood  by  Parke,  B.,  and  Campbell,  L.  C,  in 
the  cases  cited.  With  great  respect,  I  do  not  understand, 
and  am  unable  to  see,  that  this  is  so.  As  I  understand  these 
cases  they  merely  decide  that,  when  one  party  to  a  contract 
renounces  performance,  the  other  may  assent  to  the  renun- 
ciation and  at  once  bring  an  action,  and  he  need  not  wait 
until  the  time  for  performance.  They  do  not  decide  that 
he  must  assent  at  once  or  bring  his  action  at  once,  or  that 
he  must  do  so  within  any  limited  time  ;  nor  do  they  deny 
the  proposition  that  a  refusal  or  renunciation  continues 
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Judgment,  until  retracted.  What  was  decided  in  Ripley  v.  McClure, 
Maclennan,  4  Exch.  345,  and  Govt  v.  Ambjergate  etc.  R.  W.  Go.y 
JA-  17  Q.  B.  127,  was  the  effect  of  the  antecedent  re- 
fusal or  renunciation  as  evidence.  They  held  that, 
unretracted,  it  was  evidence  of  a  continuing  refusal 
up  to  the  day  and  time  fixed  for  performance.  The  other 
cases  do  not  touch  that  point,  as  I  understand  them.  They 
merely  decide  that  the  innocent  party  may  accept  the 
refusal  at  once,  and  that,  if  he  do,  it  puts  an  end  to  the 
contract  and  enables  him  to  bring  an  action.  But  they 
also  decide  that  he  need  not  do  so,  and  that  if  not  the 
contract  remains  open,  and  the  other  party  may  retract 
his  refusal.  They  do  not  decide  that  the  unretracted 
refusal  is  to  be  regarded  as  if  it  had  never  been  made  and 
is  to  go  for  nothing. 

In  Hochster  v.  Be  la  Tour,  2  E.&  B.  678,  the  judgment  of 
the  Court  was  delivered  by  Lord  Campbell,and  I  do  not  think 
he  intended  to  qualify  anything  he  had  said  in  Govt  v.  Amber- 
gate  etc.  R.  W.  Go.,  17  Q.  B.  127.  At  p.  691,  he  says  :  "The 
man  who  wrongfully  renounces  a  contract  into  which  he 
has  deliberately  entered  cannot  justly  complain  if  he  is  im- 
mediately sued  for  a  compensation  or  damages  by  the  man 
whom  he  has  injured  ;  and  it  seems  reasonable  to  allow  an 
option  to  the  injured  party,  either  to  sue  immediately  or  to 
wait  till  the  time  when  the  act  was  to  be  done,  still  holding 
it  as  prospectively  binding  for  the  exercise  of  this  option, 
which  may  be  advantageous  to  the  innocent  party,  and 
cannot  be  prejudicial  to  the  wrongdoer." 

As  I  understand  it,  it  was  conceded  and  not  doubted 
that  in  such  a  case,  the  innocent  party  could  wait  until 
the  time  of  performance,  and  then  bring  his  action  if  the 
renunciation  was  not  in  the  meantime  retracted  ;  and  the 
question  in  Hochster  v.De  la  Tour,  2  E.&B.  678, and  the  cases 
which  have  followed  it,  was,  whether  he  was  obliged  to  wait, 
and  whether  he  could  not  sue  at  once  ;  and  these  cases  have 
decided  that  he  could.  As  Lord  Campbell  expresses  it,  he 
has  an  option  ;  he  can  either  sue  at  once  or  wait  till  the 
time  when  the  thing  is  to  be  done.  And  if  he  do  wait,  what- 
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is  the  effect  ?  Why,  the  renunciation  is  speaking  all  the  Judgment, 
time  unless  it  is  revoked,  as  it  is  conceded  it  may  be  at  Maclennan, 
any  time  before  it  is  accepted  by  the  other  party.  J-  A- 

In  Johnstone  v.  Milling,  16  Q.  B.  D.  460,  Lord  Esher  says, 
at  p.  467,  that  a  renunciation  before  the  time  for  performance, 
does  not  of  itself  amount  to  a  breach  of  contract,  but  may 
be  so  acted  upon  and  adopted  by  the  other  party  as  a  rescis- 
sion as  to  give  an  immediate  right  of  action.  But  he  does 
not  say  what  the  effect  is  if  not  retracted  before  the  time 
arrives  for  performance,  except  that  if  the  other  party 
does  not  wish  to  accept  it,  he  must  wait  for  the  arrival  of 
the  time  when  in  the  ordinary  course  a  cause  of  action  on 
the  contract  would  arise.  He  nowhere  says  that  in  that 
case  the  renunciation,  if  unretracted,  is  to  go  for  nothing. 
Cotton,  L.  J.,  says  the  same  thing  at  p.  470.  His  language 
is,  that  where  there  is  a  refusal  to  perform  or  be  bound  by 
a  contract,  the  other  party,  if  he  chooses,  may  treat  it  as  a 
breach  and  bring  his  action ;  and  to  the  same  effect  is 
Bowen,  L.  J.  Neither  is  there  anything,?as  Ifhumbly  think, 
in  Mersey  Steel  Co.  v.  Xaylor,  9  App.  Cas.  434,  or  in  any 
of  the  other  cases  which  have  followed  Hochster  v.  Be  la 
Tour,  2  E.  &  B.  678,  conflicting  with  Ripley  v.  McClure,  4 
Exch.  345,  and  Cort  v.  Ambergate  etc.  R.  W.  Co.,  17  Q.  B. 
127,  in  deciding  that  a  refusal  unrevoked  until  the  time 
for  performance  dispenses  with  conditions  precedent  by 
the  other  party,  and  the  latter  may  then  sue  as  for  a 
breach,  not  at  the  time  of  refusal,  but  at  the  time  for 
performance. 

With  great  respect,  I  do  not  see  how  it  can  be  otherwise. 
What  is  the  meaning  of  a  renunciation  of  a  contract  or  a 
refusal  to  perform  it  ?  Is  it  not  this  :  I  notify  you  that 
when  the  time  arrives  for  doing  what  I  have  agreed  to  do, 
I  shall  not  do  it.  If  that  is  its  meaning,  why  should  the 
other  party  be  obliged  to  go  to  trouble  or  expense  which 
he  has  been  distinctly  told  will  be  useless  ?  Can  he  not 
wait  to  see  whether  the  other  will  change  his  mind  and  do 
what  is  right  after  all  ?  He  may  do  so.  The  other  is 
doing  no  wrong  in  waiting.    In  my  judgment  in  such  a 
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Judgment,   case  the  contract  continues  up  to  the  time  of  perform - 
Maclennan,  ance,  and  is  binding  on  both  parties  to  the  last  moment  ; 
J-A-       and  the  sole  effect  of  the  renunciation,  if  unretracted,  is,  as 
was  decided  in  the  two  cases  referred  to,  to  dispense  with 
the  performance  of  conditions  precedent  by  the  other 
party. 

It  is  said  if  the  innocent  party  do  not  act  upon  or 
accept  the  refusal  or  renunciation,  he  must,  in  order  to 
recover  as  for  a  breach  at  the  time  fixed  for  performance, 
do  whatever  would  otherwise  be  necessary  to  be  done  on 
his  part ;  or,  in  other  words,  let  the  previous  refusal  go  for 
nothing,  or  treat  it  as  revoked.  I  think,  with  great 
respect,  there  is  no  authority  for  that  proposition,  and  that 
the  cases  I  have  referred  to  are  distinct  authorities  against 
it. 

To  put  the  matter  to  a  practical  test,  suppose  that  in  the 
present  case  the  refusal  had  been  received  just  as  the 
plaintiffs  were  on  the  point  of  ordering  cars  for  the  loading 
of  the  flour,  would  it  be  sense  or  reason  that  they  must  still 
send  the  cars  or  demand  the  flour  ?  And  if  not,  can  it  make 
any  difference  that  the  refusal  was  a  week  or  a  month 
before  the  time  for  performance  ?  I  do  not  see  how  it 
can.  How  can  the  persons  who  have  refused  complain,  if 
they  are  treated  as  having  meant  what  they  said,  namely, 
that  when  the  time  arrived  they  would  not  do  what  the}7 
had  agreed  to  do,  even  though  the  plaintiffs  did  every- 
thing to  be  done  on  their  part  ? 

But  it  is  also  said  that,  at  all  events,  the  damages  to  be 
recovered  should  not  be  based  on  prices  or  values  at  the 
time  of  peformance,  but  at  the  time  of  refusal,  for  the 
party  could  then  have  supplied  himself  with  other  goods. 
But  why  should  he  do  that  ?  He  has  fixed  the  time  at 
which  he  wants  them  by  the  contract.  Must  he  go  into 
the  market  and  buy  before  he  requires  them,  because  the 
other  party  has  done  wrong,  and  to  save  the  wrongdoer 
from  loss  ?  I  do  not  think  so.  I  think  both  upon  prin- 
ciple and  upon  the  authorities,  that  he  may  wait  till  the 
time  for  performance  without  accepting  the  renunciation; 
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and  if  it  is  persisted  in,  and  not  revoked,  he  may  then  sue  Judgment, 
as  for  a  breach  at  that  time  and  recover  his  damages  with  Maclbnnan, 
reference  to  the  state  of  the  market  at  that  time,  and  he  tT,A* 
may  use  the  refusal  as  an  excuse  for  the  performance  of 
conditions  precedent  on  his  part,  such  as,  in  the  present  case, 
the  providing  of  cars  on  which  to  load  the  flour  which 
was  the  subject  of  the  contract. 

Some  reliance  was  placed  on  the  form  of  the  plaintiffs' 
statement  of  claim,  but  I  think  that  argument  is  com- 
pletely met  by  Lord  Campbell's  judgment  in  Cort  v. 
Ambergate  etc.  R  W.  Co.,  17  Q.  B.  127.  The  averment  in 
the  statement  of  claim  is,  that  the  plaintiffs  duly  demand- 
ed the  delivery  of  the  said  flour,  and  were  always  ready 
and  willing  to  accept  and  pay  for  the  same.  I  think 
that  the  plaintiffs  should  not,  under  the  present  system 
of  pleading  and  practice,  be  tripped  up  and  denied 
justice  upon  any  such  objection,  and  that  they  should 
have  liberty  to  amend  their  pleading  so  as  to  make  it  con- 
form to  the  undisputed  facts  of  the  case — it  not  appearing 
that  the  defendants  were  or  could  be  prejudiced  or  misled 
by  the  pleading  as  it  stands  on  the  record. 

I  think  the  judgment  of  the  Divisional  Court  is  right, 
and  should  be  affirmed. 

Appeal  allowed  with  costs, 
Maclennan,  J.  A.,  dissenting. 
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Roach  v.  McLachlan. 

Execution — Wages — Chattel  mortgage — Creditors'  Relief  Act,  R.  S.  0.  ch. 
65— Wages'  Act,  R.  S.  O.  ch.  127. 

Executions  against  goods  in  the  hands  of  a  sheriff  subsequent  to  the 
making  of  a  chattel  mortgage  by  the  execution  debtor,  on  the  goods 
seized,  attach  only  on  the  equity  of  redemption  and  are  not  entitled 
under  the  Creditors'  Relief  Act  to  share  with  executions  prior  to  the 
giving  of  the  mortgage. 

The  fact  that  in  such  a  case  the  subsequent  executions  are  on  judgments 
recovered  for  wages  gives  them  no  priority  under  the  Wages'  Act, 
R.  S.  0.  ch.  127,  sec.  3,  and  they  can  take  nothing  until  the  prior  exe- 
cutions and  the  mortgagee  are  paid  in  full. 

Judgment  of  the  County  Court  of  Elgin,  confirming  the  sheriff's  scheme 
of  distribution,  reversed. 

Statement.  This  was  an  appeal  from  the  judgment  of  the  County 
Court  of  Elgin,  affirming  the  sheriff's  scheme  of  distribu- 
tion under  the  Creditors'  Relief  Act. 

Under  a  writ  of  execution  in  an  action  of  Roach  & 
Miller  against  one  John  McLachlan,  certain  of  his  goods 
were  seized  and  sold  by  the  sheriff.  The  execution  was 
admitted  to  be  prior  to  a  chattel  mortgage  made  by 
the  judgment  debtor  in  favour  of  one  John  A.  Robinson. 
After  the  seizure  by  the  sheriff  a  claim  was  made  to 
the  goods  by  the  chattel  mortgagee,  and  also  by  a  third 
person,  and  the  sheriff  applied  for  an  interpleader  order, 
but  the  third  person  abandoned  his  claim,  and  the  chattel 
mortgagee  admitted  the  priority  of  the  execution  creditors, 
so  that  an  order  was  made  on  the  interpleader  application 
barring  the  third  person  and  directing  payment  of  costs. 
The  sheriff  sold  the  goods,  which  did  not  realize  the  full 
amount  of  the  execution,  and  he  then,  in  accordance  with 
the  provisions  of  the  Creditors'  Relief  Act,  gave  notice 
in  the  prescribed  manner  of  the  levy.  Within  the  time 
limited  by  the  Act  some  of  the  servants  of  the  execution 
debtor  obtained  judgments  against  him  for  the  amount 
due  to  them  for  wages,  and  placed  writs  in  the  sheriff's 
hands,  claiming  payment  in  full  of  their  judgments  in 
priority  to   that   of  Roach   &   Miller.     To  this  con- 
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tention  the  sheriff  acceded,  his  decision  being  affirmed  by  Statement, 
the  County  Judge  on  the  grounds  that  there  had  not  in 
fact  been  any  contestation  in  the  interpleader  proceedings, 
and  that  the  wages  creditors  having  priority  with  their 
executions  were  also  prior  to  the  mortgagee. 

An  appeal  by  Roach  &  Miller  and  Robinson  was  argued 
before  Hagarty,  C.  J.  0.,  Osler,  and  Maclennan,  JJ.A., 
on  the  23rd  of  May,  1892. 

Aylesivorth,  Q.  C,  and  J.  A.  McLean,  for  the  appellants. 
The  wage  earners  had  no  executions  in  the  hands  of  the 
sheriff  at  the  time  of  the  interpleader  proceedings,  and 
took  no  part  in  these  interpleader  proceedings,  and  cannot 
now  share  in  the  proceeds  of  the  goods.  The  case  is  almost 
the  same  as  Bank  of  Hamilton  v.  Durrell,  15  A.  R.  500. 
This  Court  was  in  that  case  equally  divided,  and  the  de- 
cision in  the  Court  below  stood,  and  is  binding.  If  there 
was  a  contestation  in  that  case,  there  was  certainly  also  a 
contestation  in  the  present  case.  Here  the  matter  was 
considered  and  the  claims  were  adjudicated  upon  and 
costs  were  directed  to  be  paid.  "  Contestation"  simply  means 
dispute.  The  sheriff  had  to  apply  for  relief,  and  it  is 
altogether  too  narrow  a  construction  to  say,  as  was  said  in 
the  Court  below,  that  there  was  no  contestation  because 
no  issue  was  directed.  The  same  word  is  used  frequently 
throughout  the  statute.  See  section  32,  sub-sections  4  and 
5,  under  which  notice  of  dispute  is  clearly  the  initiation  of 
a  contestation,  and  the  same  construction  must  be  given  to 
the  same  word  in  connection  with  interpleader  proceed- 
ings. On  another  ground  the  decision  is  clearly  erroneous. 
Whether  there  was  a  contestation  or  not  is  really  imma- 
terial, as  clearly  the  wage  earners  had  no  right  whatever 
to  rank  on  the  proceeds  of  these  goods.  These  goods  were, 
subject  to  the  first  execution,  the  property  of  the  chattel 
mortgagee,  and  the  wage  earners'  lien  could  attach  only 
on  the  interest  of  the  mortgagor,  which  was  nothing. 
Under  the  ruling  in  the  Court  below,  if  carried  to  its 
logical  conclusion,  the  mortgagee  would  get  nothing  until 
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Argument.     ajj  ^e  executions  were  paid,  and  this  shews  the  absurdity 
of  the  construction  contended  for. 

J.  M.  Glenn,  for  the  respondents.  Bank  of  Hamilton 
v.  Dwrrell,  15  A.  R.  500,  is  not  the  same  as  this  case. 
There  there  was  a  complete  adjudication.  The  claim  was 
judicially  considered  and  disposed  of,  but  this  case  never 
reached  that  stage.  The  claimants  merely  appeared  in  the 
interpleader  proceedings,  and  then  decided  not  to  go  on. 
There  can  be  no  contestation  unless  some  order  is  made 
directing  an  issue,  and  then  an  independent  agreement  is 
entered  into  by  certain  of  the  creditors  to  contribute  to 
the  expenses  of  that  issue.  The  chattel  mortgagee  has  no 
locus  standi.  The  sheriff  can  only  recognize  persons  who 
are  creditors  by  execution  or  certificate,  and  the  chattel 
mortgagee  comes  within  neither  class.  From  the  time  it 
was  realized  the  money  became  as  it  were  a  statutory  trust 
fund  subject  to  be  paid  out  to  those  entitled  under  the 
Wages'  Act,  and  under  that  Act  the  respondents  are  entitled 
to  be  paid  in  full. 

Aylesworth,  Q.  C,  in  reply. 

June  21st,  1892.    Osleh;  J.  A.  :— 

This  is  an  appeal  from  the  judgment  of  the  Judge  of  the 
County  Court  of  the  county  of  Elgin,  confirming  the 
sheriff's  scheme  of  distribution  under  the  Creditors'  Relief 
Act,  of  moneys  levied  by  him  under  certain  writs  of  fieri 
facias  against  the  goods  of  one  John  McLachlan. 

The  contest,  as  presented  to  the  learned  Judge  below, 
and  as  it  comes  before  us  on  this  appeal,  is  between  the 
execution  creditors  Roach  &  Miller  and  a  chattel  mortga- 
gee John  A.  Robinson  on  the  one  hand,  and  certain  other 
execution  creditors,  N.  McLachlan,  Win.  Porter,  W.  B. 
Whitesides,  and  J.  McLandres,  whose  executions  were 
delivered  to  the  sheriff  subsequent  to  Robinson's  chattel 
mortgage,  on  the  other. 

These  last  mentioned  execution  creditors,  whose  judg- 
ments were  recovered  for  w^ages  due  to  them  by  the  execu- 
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tion  debtor,  have  been  held  entitled  to  priority  over  the  Judgment, 
first  execution  creditor  in  the  distribution  of  the  proceeds  osler, 
of  the  sale,  and  the  whole  of  such  proceeds,  after  deduct-  J>A- 
ing  the  costs  and  sheriff's  fees,  etc.,  have  been  accord- 
ingly divided  between  them  to  the  exclusion  of  the  first 
execution  creditor  and  of  the  mortgagee.    The  reason 
assigned  for  this  decision  is,  that  the  Wage  Earners'  Act, 
R.  S.  O.  ch.  127,  sec.  3,  gives  the  wages  creditors  priority 
in  the  sheriff's  scheme  of  distribution  over  all  other  cre- 
ditors of  the  execution  debtor,  and  that  being  thus  placed 
in  a  position  of  priority  to  the  first  execution  creditors, 
they  necessarily  also  become  prior  to  the  mortgagee  to 
whom  those  creditors  are  paramount.    This  is  the  only 
point  involved  in  the  appeal. 

I  observe  that  the  mortgagee  Robinson  was  one  of  the 
claimants  in  the  alleged  interpleader  proceedings,  but  no 
order  was  made  barring  his  claim  or  directing  an  issue  in 
respect  of  it,  or  otherwise  disposing  of  it.  He  appears  here, 
as  he  appeared  before  the  sheriff  and  on  the  appeal  to  the 
learned  Judge  below,  as  a  person  claiming  to  share  in  the 
proceeds  of  the  sale  and  to  be  placed  on  the  distribution 
or  dividend  sheet,  and  he  seems  to  have  thought  that  he 
had  gained  some  right  of  that  kind  because,  as  it  is  said, 
he  had  agreed  to  contribute  pro  rata  to  the  expense  of  con- 
testing the  adverse  claims  which  were  barred  (having 
been  abandoned),  as  the  result  of  the  interpleader  proceed- 
ings. But  that  is  an  entire  misapprehension  of  his  position. 
He  is  not  an  execution  creditor  but  a  person  claiming!  I 
adversely,  or  subject,  to  execution  creditors.    The  Creditors'! 
Relief  Act,  sec.  4,  sub-sec.  3,  gives  him  no  right  to  join) 
with  such  execution  creditors  in  contesting  other  claims, » 
or  to  share  in  the  distribution  of  the  proceeds  of  the  sale  \ 
under  an  execution,  and  he  could  not,  under  any  circum-. 
stances,  be  placed  upon  the  sheriff's  dividend  sheet.    He  j 
had,  therefore,  no  locus  standi  in  any  of  these  proceedings,  ^ 
and  has  none  in  this  appeal.    If  his  claim  be  disputed  it  i 
must  be  so  in  the  ordinary  way,  viz.,  in  an  interpleader 
proceeding  at  the  instance  of  the  sheriff.    His  mortgage,  \ 
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Judgment,  however,  is  in  fact  disputed  by  nobody,  and  it  appears  to 
Oslek,      be  a  security  taken  in  good  faith  to 'secure  money  actually 
JA-      advanced  by  him  to  the  execution  debtor. 

The  contest  is  therefore  one  between  the  first  exeecution 
creditors  and  those  who  came  in  afterwards  subsequent  to 
the  mortgage. 

I  have  read,  with  attention,  the  very  careful  judgment 
delivered  by  the  learned  junior  Judge,  and,  with  all  respect, 
find  myself  unable  to  agree  that  the  subsequent  execu- 
tion creditors  are  entitled  to  priority.  I  think,  on  the 
contrary,  that  as  the  proceeds  of  the  sale  are  not  sufficient 
to  pay  the  first  execution  and  the  mortgage  in  full,  the 
effect  of  the  latter  is  to  cut  them  out  altogether. 

The  ground  on  which  I  so  hold  was  not,  I  think,  pre- 
sented to  the  learned  Judge's  attention. 

We  must  be  careful  not  to  extend  the  Creditors'  Relief/ 
Act,  or  the  Act  respecting  wages,  to  cases  which  they  do 
not  expressly  provide  for.  They  are  Acts  of  an  excep- 
tional and  incomplete  character,  and  necessarily  so,  being,, 
as  it  were,  even  if  intra  vires,  but  crippled  substitutes  for 
insolvent  legislation. 

Those,  therefore,  who  attempt  to  take  advantage  of  these 
provisions  must  shew  that  they  are  clearly  within  them. 

Section  3  of  the  Wages'  Act,  R.  S.  0.  ch.  127,  enacts  that 
all  persons  in  the  employment  of  an  execution  debtor  at 
the  time  of  the  entry  of  the  notice  mentioned  in  section  4 
of  the  Creditors'  Relief  Act,  or  within  one  month  before 
such  entry,  who  shall  become  entitled  to  share  in  the  dis- 
tribution of  money  levied  out  of  the  property  of  a  debtor 
within  the  meaning  of  such  Act,  shall  be  entitled  to  be 
paid  out  of  such  money  the  wages  or  salary  due  to  them 
by  the  execution  debtor  not  exceeding  three  months'  wages 
or  salary,  in  priority  to  the  claims  of  the  other  creditors  of 
the  execution  debtor  and  'pro  rata  with  such  other  creditors 
as  to  the  residue  of  their  claims. 

This  Act  and  the  Creditors'  Relief  Act  profess  to  deal!' 
only  with  the  levy  of  money  upon  an  execution  against  1 
the  property  of  the  debtor.    They  do  not  interfere  with  jj 
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the  rights  of  mortgagees  or  the  rights  of  creditors,  as.  the  A  Judgment, 
may  be  affected  or  altered  by  a  mortgage  or  sale  of  such  Osler, 
property  after  the  issue  of  an  execution.  '  J-A- 

Notwithstanding  the  execution  the  property  remains 
the  debtor's  property  to  sell  or  mortgage  it  as  he  pleases. 
If  he  does  so,  it  ceases  to  be  his  property  and  becomes  the 
property  of  the  purchaser  or  the  mortgagee  subject  to  the 
execution.  If  it  is  then  sold  under  the  execution  it  is 
sold,  not  as  the  property  of  the  debtor  but  as  that  of  the 
purchaser  or  mortgagee,  and  executions  which  come  in 
subsequent  to  the  mortgage  cannot  be  entitled  to  share 
in  the  proceeds  of  the  sale,  for  the  first  execution  being  a 
charge  on  the  property  to  the  full  amount  of  it,  the  credi- 
tor is  entitled  to  enforce  it  so  long  as  anything  remains  due 
thereon ;  and  therefore  whether  the  property  has  been  sold, 
or  merely  mortgaged,  if  subsequent  execution  creditors  are 
entitled  to  share  pari  passu  in  the  proceeds  of  the  sale 
under  the  first  execution,  it  becomes  necessary  in  order  to 
satisfy  it  to  sell  more  than  would  have  been  required  for 
that  purpose  had  there  been  no  other  executions.  Every 
dollar  wThich  is  applied  upon  such  other  executions 
is  so  much  taken  from  the  purchaser  or  mortgagee,  and 
where  the  property  is,  say,  of  sufficient  value  to  meet 
the  first  execution  and  the  mortgage,  it  is  easy  to  see  that 
by  this  process  the  subsequent  executions  are  being  placed 
in  the  same  position  as  the  first  execution  creditor,  and 
gain  a  priority  over  the  purchaser  or  the  mortgagee  which 
they  never  had,  and  which  the  Acts  referred  to  do  not 
give  them.  They  have  no  interest  in  anything  but  the 
equity  of  redemption,  and  if  they  wish  to  reach  that  they 
must  pay  off  the  first  execution  and  the  mortgage,  or  con- 
fine their  claim  to  so  much  of  the  proceeds  of  the  sale 
under  the  first  execution  as  may  represent  it. 

I  cannot  see  that  the  fact  of  the  goods  having  been  sold 
makes  any  difference  in  the  rights  of  the  parties,  or  that 
the  first  execution  creditor  or  the  mortgagee  are  thereby 
placed  in  any  worse  or  different  position  than  they  would 
have  been  in  if  the  mortgagee  had  chosen  to  pay  off  the 
execution:  Gray  v.  Goughlin,  18  S.  C.  R.  553. 
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Judgment.      T  entirely  agree  with  the  judgment  of  my  brother  Rose 
Osler,     in  Davies  Brewing  and  Malting  >Co.  v.  Smith,  10  P.  R. 
J.A.       627,  the  principle  of  which  applies  to  and  covers  the  case 
before  us. 

I  am  therefore  of  the  opinion  that  the  appeal  should  be 
allowed  :  that  the  sheriff's  scheme  of  distribution  should 
be  set  aside,  and  that  it  should  be  declared  that  the  whole 
of  the  proceeds  of  the  sale  are  applicable  upon  the  first 
execution. 

The  respondents  must  pay  the  costs  of  the  appeal. 

Maclennan,  J.  A. ; — 

I  agree  in  the  judgment  of  my  brother  Osier,  and  have 
but  one  word  to  add  to  what  he  has  said. 

Until  the  passing  of  the  Act  20  Vic.  ch.  3,  sec.  12,  now 
sec.  16  of  the  Execution  Act,  R.  S.  0.  ch.  64,  the  sheriff  * 
could  not  seize  or  sell  the  interest  of  a  mortgagor  of  chattels 
under  execution.  That  Act  for  the  first  time  authorized 
him  to  seize  and  sell,  not  the  goods  and  chattels,  but  the 
interest  or  equity  of  redemption  therein,  of  the  debtor, 
and  it  declared  that  the  sale  should  convey  the  interest jj 
the  mortgagor  had  in  the  goods  at  the  time  of  the  seizure  J 

It  is  plain,  therefore,  that  the  execution  delivered  before 
the  mortgage,  and  those  delivered  afterwards,  attached 
upon  different  interests,  and  that  the  latter  could  under 
no  circumstances  affect  anything  but  the  equity  of  re-  j]j 
demption  of  the  mortgagor.  The  legal  property  in  the 
goods  was  in  the  mortgagee,  and  when  the  sheriff  sold 
under  the  first  execution  he  was  selling  the  goods,  not  of 
the  debtor,  but  of  the  mortgagee ;  and  the  interest  of  the 
debtor,  which  alone  the  subsequent  executions  affected, 
was  only  the  surplus,  if  any,  remaining  after  payment  of 
the  mortgagee,  and  also  after  payment  of  the  first  execution. 

The  appeal  therefore  should  be  allowed. 

Hagarty,  C.  J.  0.,  concurred. 

Appeal  allowed  with  costs. 


ERRATUM. 

Moore  v.  Jackson,  19  A.  R.  383  :— At  page  384,  line  9,  for  1892  read  1882. 
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In  re  Prittie  and  Toronto. 

Municipal  corporations  —  Expropriation  —  Arbitration  —  Practice  —  52 
Vic.  ch.  13(0.) 

When  a  municipal  corporation  expropriates  lands  the  date  of  the  passing 
of  the  by-law  defining  the  lands  and  the  nature  of  the  rights  required  is 
the  date  in  relation  to  which  the  compensation  should  be  assessed. 

Judgment  of  Falconbridge,  J.,  reversed,  Osler,  J.  A.,  dissenting. 

Section  4  of  52  Vic.  ch.  13  (0.),  which  requires  motions  to  set  aside  awards 
of  a  specified  kind  to  be  made  within  fourteen  days  from  the  filing 
thereof ;  and  section  6  of  the  same  Act  which  allows  motions  to  set 
aside  awards  of  another  kind  to  be  made  within  three  months  from  the 
making  and  publication  thereof,  do  not  apply  to  arbitrations  under  the 
Municipal  Act,  and  a  motion  made  on  the  10th  of  February,  1891,  to 
set  aside  an  award  made  in  an  arbitration  under  the  Municipal  Act  on 
the  31st  of  December,  1890,  and  filed  on  the  19th  of  January,  1891, 
was  held  to  be  in  time. 

The  scope  and  meaning  of  the  several  sections  of  the  Act  considered. 

This  was  an  appeal  by  the  city  of  Toronto  from  the  statement, 
judgment  of  Falconbridge,  J.,  dismissing  with  costs  a 
motion  by  the  city  to  set  aside  an  award  of  Morgan,  J u- 
nior  J udge  of  York,  in  favour  of  Mrs.  Jane  Prittie,  and  was 
argued  before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and 
Maclennan,  JJ.  A., 'on  the  14th  of  March,  1892. 

The  city,  under  the  circumstances  set  out  in  the  judg- 
ments, expropriated  by  various  by-laws  certain  lands  be- 
longing to  Mrs.  Prittie  for  the  purpose  of  constructing 
thereon  a  sewer,  the  dimensions  and  direction  of  the  sewer 
and  the  nature  of  certain  rights  of  entry  for  the  purpose 
of  repair  and  maintenance  being  defined  in  these  by-laws. 

The  award  in  question  was  made  on  the  31st  of  Decem- 
ber, 1890;  and  on  the  19th  of  January,  1891,  it  was  filed 
in  the  office  of  the  Registrar  of  the  Queen's  Bench  Divi- 
sion. On  the  10th  of  February,  1891,  notice  of  motion 
against  the  award  was  given.  As  a  preliminary  objection 
to  the  hearing  of  the  appeal  it  was  urged  that  the  motion 
had  not  been  made  in  time,  and  on  the  merits  it  was  con- 
tended on  behalf  of  the  city  that  for  the  purpose  of 
assessing  the  damages  the  arbitrator  took  the  value  of  the 
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Statement.  ]an(j  afc  a  da£e  later  than  that  which  should  have  been 
adopted,  and  also  that  on  the  evidence  he  had  erred  in  the 
conclusion  that  he  had  come  to  as  to  that  value. 

Biggar,  Q.  C,  and  H.  M.  Mowat,  for  the  appellants. 
Ritchie,  Q.  C,  and  J.  Pearson,  for  the  respondents. 

June  21st,  1892.    Hagarty,  C.  J.  0.  :— 

I  have  hesitated  for  some  time  as  to  the  proper  period 
at  which  the  property  affected  should  be  valued.  I  am 
unable  to  agree  with  the  learned  arbitrator  in  his  view 
in  taking  its  value  as  it  was  in  January,  1889 — the  time 
at  which  the  last  by-law  was  passed,  denning  the  future 
user  within  certain  limits.  I  cannot  accept  his  view  or 
that  of  the  Court  appealed  from  that  this  by-law  might 
constitute,  as  it  were,  a  fresh  taking. 

For  some  time  it  seemed  to  me  that  the  most  just  way 
of  considering  such  a  matter  would  be  to  fix  the  value  as 
it  was  when  the  plaintiff's  property  was  first  actually  in- 
terfered with  in  entering  under  the  authority  of  the 
by-laws. 

It  has  been  argued  that,  if,  where  land  is  tortiously 
taken  or  entered  upon,  the  damages  allowable  must  be 
estimated  on  the  then  value,  a  fortiori  the  same  rule 
ought  to  apply  when  the  taking  or  entry  is  lawful. 

I  have  found  little  to  guide  us  in  any  English  or 
Canadian  authority  bearing  on  the  question.  We  have 
only  the  general  rule  that  the  right  to  damages  accrues  at 
once  on  the  commission  of  the  wrong,  whether  to  real  or 
chattel  property. 

In  the  United  States  several  cases  directly  in  point 
have  occurred.  Of  course  we  have  to  regard  the  statutable 
provisions  governing  each  case. 

A  case  of  Parks  v.  City  of  Boston,  15  Pick.  198,  in  1834, 
is  generally  spoken  of  as  the  leading  case.  The  defen- 
dants had  the  right  by  law  to  take  land  to  widen  a  street, 
and  the  owner  (if  no  agreement  was  effected),  was  to  ob- 
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tain  compensation  by  application  to  the  Court  of  Common  Judgment. 
Pleas,  by  whom  a  jury  should  be  summoned  to  assess.  Hagarty, 
The  jury  were  directed  to  assess  the  value  at  the  time  of  C.J.O. 
the  taking.    The  plaintiff  objected  to  this  and  claimed  the 
value  at  the  time  of  the  trial. 

That  very  learned  judge,  Chief  Justice  Shaw,  upheld  this 
ruling  in  a  very  instructive  judgment.  He  said  (at  p.  208) : 
"  The  defendants  are  not  wrongdoers.  They  are  withholding 
nothing  from  plaintiff  ;  not  the  estate  taken,  for  that  the 
public  have  acquired  ;  not  the  compensation,  for  the  city 
could  not  pay  or  tender  that,  till  liquidated  by  the  course  of 
proceeding  which  is  now  going  on.  It  is  not  strictly  speak- 
ing an  action  for  damages ;  but  rather  a  valuation  or  ap- 
praisement of  an  incumbrance  created  on  the  plaintiff's 
estate,  for  the  use  of  the  public  It  is  the  purchase  of  a  pub- 
lic easement,  the  consideration  for  which  is  settled  by  such 
appraisement  only  because  the  parties  are  unable  to  agree 
upon  it.  The  true  rule  would  be,  as  in  the  case  of  other 
purchases,  that  the  price  is  due  and  ought  to  be  paid,  at 
the  moment  the  purchase  is  made,  when  credit  is  not 
specially  agreed  on.  And  if  a  piepowder  court  could  be 
called  on  the  instant  and  on  the  spot,  the  true  rule  of 
justice  for  the  public  would  be,  to  pay  the  compensation 
with  one  hand,  whilst  they  apply  the  axe  with  the  other  ; 
and  this  rule  is  departed  from  only  because  some  time  is 
necessary,  by  the  form  of  law,  to  conduct  the  enquiry  ;  and 
this  delay  must  be  compensated  by  interest.  But  in  other 
respects  the  damages  must  be  appraised  upon  the  same 
rule  as  they  would  have  been  on  the  day  of  the  taking. 
Besides,  the  alienation  of  plaintiff's  property,  so  far  as 
it  is  alienated  at  all,  for  the  public  easement,  was  defini- 
tive, complete,  and   perpetual,   on   the  day  of  taking. 

*  *  *  .  In  the  estimate  of  damages  done  to  an 
estate  partly  taken  for  the  public  use,  the  value  of  the 
estate  on  the  day  of  the  taking,  was  the  true  value  to  be 
taken  by  the  jury,  in  their  appraisement  of  the  damages." 

South  Park  Commissioners  v.  Dunlevy,  91  111.  49.  The 
Commissioners  proceeded  by  petition  for  the  condemnation 
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Judgment.   (as  ft  is  called)  of  the  property  required  for  public  pur- 
Hagarty,  poses,  filed  18th  April,  1873. 
C.J.O.         Action  was  brought  by  the  Commissioners  in  December, 
1876,  not  concluded  till  January,  1877,  when  judgment 
was  given  for  amount  of  compensation. 

The  Commissioners  were  refused  a  new  trial  and  brought 
error  to  reverse.  It  seems  that  the  land  had  depreciated 
after  the  time  of  the  filing  of  the  petition.  The  Court  of 
Error  held  very  distinctly  that  the  value,  less  or  more, 
must  be  determined  at  the  time  of  the  filing  of  the  petition. 

The  Court  argued  that  if  the  Commissioners  at  that 
time  knew  that  the  property  was  worth  $100,000  and 
provided  themselves  with  money  therefor,  but  owing  to< 
delays  the  trial  was  not  had  for  three  years,  and  in  the 
meantime  the  property  had  doubled  in  value,  it  would  not 
be  reasonable  to  hold  that  the  increased  value  could  be 
proven  and  the  Commissioners  compelled  to  take  the  pro- 
perty at  double  its  value  at  the  time  they  filed  their 
petition  for  taking  it. 

The  Court  also  held  that  interest  on  the  sum  awarded 
should  not  be  given  while  the  owner  remained  in  undis- 
turbed possession. 

Burt  v.  Merchants  Insurance  Co.,  115  Mass.  1.  The  Su- 
preme Court  held  that  the  compensation  must  be  estimated 
according  to  the  value  of  the  land  at  the  time  of  filing 
the  petition  for  taking  it;  that  such  filing  afforded  a  defi- 
nite and  invariable  rule  "  which  has  relation  to  the  time  at 
which  the  property  is  designated  and  set  apart  for  the 
public  use,"  and  that  irrespective  of  increase  or  diminution 
in  value,  whether  occasioned  by  the  taking  itself  or  by  acts 
N      of  the  owners,  or  lapse  of  time. 

In  Dupuis  v.  Chicago  and  North  Wisconsin  R.  W.  Co.,  115 
111.  98,  also  a  proceeding  by  petition  for  condemnation,  the 
Court  of  Error  held  that  the  time  of  filing  the  petition  was 
the  date  at  which  the  value  was  to  be  ascertained. 

It  must  be  observed  that  in  the  cases  following  Parks  v. 
City  of  Boston,  the  Courts  have  held  that  the  time  of  filing, 
the  petition,  and  not  the  time  of  entry,  is  to  govern. 
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All  that  appears  in  Chief  Justice  Shaw's  judgment  refers  Judgment, 
to  the  time  of  taking  the  land,  and  nothing  is  said  as  to  Hagarty, 
any  previous  petition  or  by-law,  etc.  C.J.O. 

I  understand  the  subsequent  cases,  to  which  I  have  re- 
ferred, to  proceed  on  the  assumption  that  as  soon  as  the  mu- 
nicipal authorities  had,  under  due  authority,  by  petition  for 
condemnation  or  by  by-law  declared  that  the  land  or  pro- 
perty was  claimed  for  some  lawful  public  use,  it  forth- 
with became  charged  with  or  appropriated  for  that  public 
use.  It  is,  in  effect,  an  incumbrance,  by  its  operation, 
created  on  plaintiff's  property. 

The  American  courts  have  dealt  fully  with  the  question 
of  delay  in  ascertaining  the  value,  even  in  one  case  where 
the  delay  for  several  years  was  apparently  the  fault  of  the 
municipal  authorities. 

In  the  case  before  us,  although  the  work  on  the  main 
sewer  was  completed  in  February,  1886,  and  on  the  north- 
western branch  in  1887  and  1888,  notice  of  appointment 
of  an  arbitrator  was  not  given  by  the  plaintiff  till  May, 
1889. 

Our  Municipal  Act,  section  391  (R.  S.  0.  ch.  184),  enables 
the  owner,  after  the  passing  of  the  by-law,  at  once  to  give 
notice  appointing  an  arbitrator  to  determine  the  compensa- 
tion, and  full  means  are  provided  to  prevent  unnecessary 
delay. 

I  fully  agree  with  my  brother  Maclennan's  view  as  to 
the  last  by-law  assuming  to  define  the  easement.  It  can- 
not alter  or  affect  the  legal  rights  of  the  parties  as  to  the 
time  for  assessing  the  compensation. 

I  have  arrived  at  the  conclusion  that  the  learned  referee 
was  in  error  in  taking  the  valuation  as  of  the  year  1889. 

The  referee  finds  that  the  main  line  of  the  sewer  which 
passes  through  plaintiff's  land  was  constructed  under  au- 
thority of  the  by-law  1576,  passed  4th  of  May,  1885. 

According  to  the  evidence  it  was  completed  in  February, 
1886  ;  most  of  the  work  being  done  in  1885. 

He  finds  that  the  north-west  branch  was  constructed 
tender  by-law  passed  1st  November,  1886.  Most  of  the 
work  appears  to  have  been  done  in  1887. 
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Judgment.  The  learned  referee  declares  in  the  award  that  he  has 
Hagarty,  assessed  the  damages  as  of  the '  date  of  the  by-law  of 
CJ0-      14th  January,  1889. 

As  already  noticed,  I  am  of  opinion  that  this  last  by-law 
does  not  and  cannot  in  any  way  fix  the  period  of  its  pass- 
ing as  the  proper  date  for  valuation. 

As  to  the  damages  alleged  to  have  accrued  from  the  con- 
struction of  the  main  branch,  I  am  of  opinion  that,  view- 
ing the  claims  of  the  plaintiff  in  the  most  favourable  aspect, 
the  period  of  the  4th  of  May,  1885,  by-law,  followed  by  the 
actual  visible  entry  on  the  plaintiff's  land  in  same  year,  is 
the  latest  period  at  which  the  damage  is  assessable. 

The  passing  of  this  by-law  created,  we  must  assume,  a 
lien  or  encumbrance  on  this  land,  with  a  right  to  the 
owner  of  compensation.  The  actual  entry  on  this  land, 
following  the  by-law,  was  a  direct  interference  with  the 
ownership,  and  the  claim  for  compensation  was  complete. 

Whether  we  take  the  date  of  the  by-law  or  the  date 
of  the  actual  entry  under  it,  is  not  of  very  substantial" 
moment  in  this  case,  the  times  being  so  close,  and  the  valu- 
ation could  vary  but  little  in  the  short  interval  between 
them. 

The  American  courts'  view  seems  to  be  perhaps  the- 
most  logically  correct,  fixing  the  time  at  the  date  of  petition. 

Any  subsequent  delay  on  the  part  of  either  litigant  in 
getting  to  arbitration  cannot  affect  the  principle. 

If  the  city  had  delayed  the  arbitration,  as  in  some  of  the 
American  cases,  for  several  years,  and  the  plaintiff's  land 
had  fallen  seriously  in  value,  the  defendants  could  not  be 
heard  insisting  on  the  right  to  take  the  actual  value  at  the 
date  of  the  investigation.  The  plaintiff's  answer  would  be- 
complete  :  that  they  must  pay  the  true  damage  as  it  was 
when  the  wrong  was  done,  when  they  created  a  lien  on 
plaintiff's  land  and  proceeded  to  enforce  it. 

The  same  rule  must  apply  when  the  land  rises  in  value. 

Evidence  appears  to  have  been  given  as  to  the  value  in 
1885  and  the  value  in  1889.  I  am  of  opinion  that  the  earlier 
not  the  later  year,  was  the  proper  time  therefor. 
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The  same  principle  of  valuation  must  apply  to  the  Judgment, 
north-west  branch  constructed  under  by-law  passed,  as  the  Hagarty, 
award  finds,  on  the  1st  of  November,  1886.  Cja 

This  date,  I  think,  must  be  the  proper  period  for  ascer- 
taining the  value  as  to  that  work.  I  think  the  law  ap- 
plicable to  this  question  as  laid  down  with  such  clearness 
in  the  American  cases  cited,  must  commend  itself  to  our 
full  acceptance  as  fair  and  just. 

If  the  delay  of  either  party  in  bringing  the  claim  for 
compensation  to  a  final  hearing  is  to  have  the  effect  of  fix- 
ing a  new  period  for  assessment,  much  confusion  and 
possible  injustice  might  arise. 

The  unquestionable  fair  and  proper  guide  should  always 
be  to  consider  the  claim  to  be  at  once  complete,  as  in  the 
wrongful  taking  of  a  chattel  or  other  interference  with 
the  owner's  right.  The  right  to  compensation  must  at 
once  accrue  as  matters  then  stood. 

If  this  arbitration  had  been  by  some  means  or  other 
postponed  to  the  present  year,  the  plaintiff  would,  with 
much  shew  of  reason,  protest  against  a  stagnation  in  the 
real  estate  market  being  urged  in  reduction  of  her  claim ; 
which,  as  to  the  main  part,  was  complete  against  the  city 
seven  years  ago,  in  1885. 

On  the  whole,  I  am  clearly  of  opinion  that,  as  to  the 
main  work,  the  valuation  should  be  as  of  1885,  and  as  to  the 
north-west  branch,  at  the  date  of  entry  to  begin  the  work. 

It  is  not  necessary  further  to  discuss  the  voluminous 
testimony  in  this  case. 

Even  my  experience  of  half  a  century  in  perusing 
evidence  has  not  wholly  freed  me  from  a  feeling  of  mild 
astonishment. 

I  think  the  award  must  be  referred  back  to  the 
referee  for  consideration  on  the  principles  here  declared  as 
to  the  proper  periods  of  assessment. 
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Judgment.    BURTON,  J.  A.  : — 
Burton, 

I  must  confess  that  I  share  my  brother  Osler's  doubts  as 
to  the  proper  construction  to  be  placed  on  the  clauses  of 
52  Vic.  ch.  13  (0.),  and  think  it  very  desirable  that  that 
Act  and  the  Act,  R.  S.  O.  ch.  53,  should  be  repealed 
and  re-enacted  in  a  form  which  will  make  them  more 
intelligible  than  they  are  at  present. 

I  incline,  however,  to  the  view  that  the  following  clause 
in  the  submission,  viz. :  "  In  all  matters  relating  to  this 
reference  and  arbitration  the  said  arbitrator  shall  have  the 
same  powers  as  three  arbitrators  or  a  majority  of  them 
appointed  under  the  provisions  of  the  Municipal  Act  in 
that  behalf,  and  the  provisions  of  said  Act,  so  far  as  the 
same  are  applicable,  shall  apply  to  the  said  arbitration  and 
the  award  of  said  arbitrator  and  the  enforcement  thereof" 
must  be  regarded  as  a  waiver  of  the  statutory  appoint- 
ment aud  an  importation  into  the  submission  of  all  the 
provisions  of  the  Municipal  Act  as  to  moving  against  the 
award  or  the  enforcement  thereof,  including  the  consider- 
ation of  it  upon  the  merits. 

Upon  the  merits  I  agree  entirely  with  the  judgment  pre- 
pared by  my  brother  Maclennan,  and  T  should  not  have 
added  a  word  had  I  not  desired  to  consider  the  question  of 
whether  the  date  of  the  passing  of  the  by-law  was  not  the 
proper  time  for  fixing  the  compensation. 

It  has  been  held  that  municipal  corporations  may  pro- 
ceed to  exercise  their  right  of  expropriation  without  pre- 
payment of  the  compensation ;  and  it  is  provided  that  im- 
mediately after  the  passing  of  a  by-law  any  person  inter- 
ested in  the  property  proposed  to  be  taken  may  give  notice 
of  an  appointment  of  an  arbitrator  and  may  force  on  an 
arbitration.  If  so,  it  would  seem  to  be  rather  incongruous 
that  if,  for  any  reason,  the  corporation  does  not  proceed 
immediately  to  exercise  its  right,  or  if,  for  any  reason,  the 
proprietor  of  the  land  taken  does  not  proceed  to  an  assess- 
ment of  the  compensation,  the  date  of  the  award  should 
be  assumed  as  the  time  when  the  computation  should  be 
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made.  It  would  seem  to  be  clear  that  it  should  either  be  Judgment, 
the  date  of  the  by-law  or  the  date  of  the  entry ;  but  there  Burton, 
are  many  reasons  why  the  latter  should  not  be  taken.  J,A> 

At  the  time  the  corporation  decide  to  take  land  for  a 
public  purpose,  they  would  presumably  ascertain  its  value 
*md  consider  whether  it  would  be  prudent  to  appropriate 
public  funds  to  the  purpose ;  but  if,  from  unavoidable 
delays,  they  were  unable  to  proceed  for  some  years,  it 
would  be  unreasonable  that  they  should  be  held  liable  to 
pay  the  increased  value — perhaps  double  the  amount  which 
it  was  worth  when  they  passed  the  by-law.  It  would  be 
different  if  the  proprietor  had  not  the  power  to  force  on 
an  arbitration  at  once  on  the  passing  of  the  by-law,  but  he 
has  that  power,  and  would  have  the  amount  of  the  com- 
pensation in  his  pocket,  or  would  receive  interest  upon  it 
so  long  as  it  remained  unpaid ;  unless,  indeed,  the  corpora- 
tion desisted  under  section  402,  in  which  event  the  pro- 
prietor would  get  his  costs  and  the  by-law  would  be 
deemed  to  be  repealed. 

The  by-law  is,  in  this  respect,  not  dissimilar  to  the 
commencement  of  an  action  in  which  all  parties  interested 
may  at  once  proceed  to  ascertain  and  enforce  the  payment 
of  the  compensation  to  which  they  are  entitled.  This 
would  seem,  therefore,  to  be  the  most  convenient  and  de- 
finite point  of  time  to  which  to  refer  the  question  of  com- 
pensation, applying  to  every  case,  and  it  might  be  unjust 
to  one  party  or  the  other  to  adopt  any  different  rule. 

The  former  owner  might  perhaps  in  this  view  have 
claimed  to  enforce  an  arbitration,  but  he  did  not  do 
so,  and  the  land  passed  to  Mrs.  Prittie  burdened  with  the 
obligation,  and  carrying  with  it  also  the  benefit  of  the 
right  to  the  compensation. 

In  the  present  case  there  may  probably  be  no  great,  if 
any,  difference  between  the  value  at  the  date  of  the  by- 
law and  the  time  of  the  entry  to  do  the  work ;  but  in 
my  judgment  the  date  of  the  by-law  is  the  period  for  fix- 
ing the  compensation. 
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I  agree  that  the  matter  should  be  referred  back  to  the 
arbitrator,  to  reconsider  upon  this  View  of  the  law. 

Maclennan,  J.  A.  : — 

After  a  laborious  examination  of  the  confused  mass  of 
enactments  bearing  upon  the  question,  I  have  reached  the 
same  conclusion  as  my  learned  brother  Osier,  that  the 
preliminary  objection  that  the  motion  against  the  award 
was  too  late,  cannot  be  maintained.  I  think  this  arbitra- 
tion must  be  held  to  be  an  arbitration  under  the  Municipal 
Act  to  which  section  4  of  52  Vic.  ch.  13,  does  not  apply ; 
being  excluded  by  the  restrictive  words  of  section  1. 

The  award,  then,  is  one  under  sections  401  and  404  of 
the  Municipal  Act,  and  this  motion  was  in  time  whether 
the  limitation  applicable  is  that  it  should  be  made  within 
a  month  after  filing,  or  before  the  last  day  of  the  ensuing 
term. 

It  becomes  necessary,  therefore,  to  consider  it  upon  the 
merits.  The  reference  was  for  the  purpose  of  ascertaining 
the  compensation  Mrs.Prittie  was  entitled  to  in  consequence 
of  the  construction  of  a  sewer  by  the  defendants  across 
her  lands. 

The  sewer  is  composed  of  two  branches :  the  main  or 
principal  sewer  extending  from  Queen  street  to  a  point 
300  feet  north  of  College  street,  and  a  small  branch,  called 
the  north-west  branch,  extending  from  Givens  street  to  a 
short  distance  west  of  Ossington  avenue.  Mrs.  Prittie 
contracted  for  the  purchase  of  these  lands  in  August,  1885, 
and  obtained  a  conveyance  on  the  26th  of  January,  1886, 
from  one  Rennie.  Before  the  date  of  her  contract  of  pur- 
chase— that  is,  on  the  17th  November,  1884 — the  corpora- 
tion passed  a  by-law,  numbered  1515,  for  the  construction 
of  the  main  sewer  from  Lake  Ontario  to  College  street, 
according  to  plans  prepared  by  the  City  Engineer,  dated 
the  1st  July,  1884. 

This  by-law  authorises  the  entering  upon,  breaking  up 
and  using  the  land  necessary  for  the  purpose,  according  to 
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the  engineer's  plans,  specifications  and  drawings,  during  Judgment, 
the  term  of  the  carrying  out  and  completion  of  the  work,  maclennax, 
and  from  time  to  time  thereafter  whenever  it  might  be  J-A- 
necessary  for  the  inspection,  repair  and  maintenance 
thereof,  to  the  extent  of  twenty-five  feet  on  each  side  of 
the  centre  line  defined  upon  the  plan.  This  by-law  does 
not,  in  the  body  of  it,  describe  by  metes  and  bounds  and 
bearings  the  line  of  the  sewer  for  the  whole  distance  to 
College  street  other  than  by  a  reference  to  the  plans, 
specifications  and  drawings ;  but  there  can  be  no  doubt  that 
the  line  was  fixed  and  settled  in  the  plans  and  drawings, 
for  a  contract  for  its  construction  for  the  whole  distance 
from  Queen  street  to  College  street  was  entered  into  with 
one  Godson  on  the  29th  July,  1884.  and  the  plans,  etc., 
referred  to  in  the  contract  are  of  the  first  day  of  the 
same  month. 

On  the  4th  May,  1885,  another  by-law,  number  1576, 
was  passed  to  amend  the  former  by-law,  1515.  It  re- 
enacts  the  authority  to  construct  that  part  of  the  sewer 
from  Arthur  street  to  College  street  according  to  the 
same  plans,  etc.,  of  the  engineer,  as  before,  viz.  those  of 
the  1st  July,  1884,  and,  as  in  the  former  by-law,  autho- 
rises the  immediate  entry  and  breaking  up  and  using  of  the 
land  for  the  purpose  of  construction,  and  for  subsequent 
inspection,  repair  and  maintenance ;  and  the  only  new 
feature  therein,  which  was  not  in  the  former  by-law, 
is  that  there  is  a  particular  enumeration  of  the  parcels  or 
lots  of  lands  through  which  the  sewer  is  to  pass,  and  a 
description  of  the  line  by  metes  and  bounds  and  bearings, 
and  a  reference  to  a  description  and  survey  thereof  by 
Messrs.  Unwin  &  Co.,  land  surveyors,  dated  the  25th  of 
April,  1885. 

The  evidence  before  the  arbitrator  was  that  the  work 
upon  this  main  branch,  from  Queen  street  to  College  street 
was  commenced  by  Godson,  the  contractor,  in  August,  1884, 
and  was  finished  throughout  to  College  street  in  February, 
1886. 

The  by-law  1515,  of  the  year  1884,  made  no  pro- 
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Judgment,  vision  whatever  for  the  north-west  branch  sewer,  and 
Maclennan,  nothing  appears  to  have  been  done  respecting  it  until  the 
J'A*  year  1 886  ;  when,  on  the  1st  of  November,  a  by-law ,* 
numbered  1768,  was  passed  for  its  construction.  The  by- 
law printed  in  the  appeal  book  as  1768  is  not  the  by- 
law for  this  work,  but  for  its  continuation  northerly  to 
Bloor  street.  The  real  by-law  1768  has  been  produced 
to  us  by  the  parties  since  the  argument,  and  it  provides  for 
the  construction  of  this  branch,  and  for  the  immediate  en- 
tering upon,  breaking  up  and  using  the  land  required  for  the 
purpose,  and  for  the  subsequent  repair  and  maintenance 
thereof,  precisely  in  the  same  terms  as  are  employed  in 
the  by-laws  relating  to  the  main  sewer.  It  defines  by 
metes,  bounds,  and  bearings  the  land  through  which  the 
sewer  is  to  pass,  and  the  line  is  to  be  fifty  feet  in  width. 
It  also  refers  to  plans  and  profiles  prepared  by  the  city 
engineer  of  the  25th  of  October,  and  to  a  plan,  description, 
and  survey  thereof  made  by  Unwin  &  Co.,  land  survey- 
ors, of  the  same  date  as  the  plans  of  the  engineer.  This 
by-law  is  expressed  to  be  supplementary  to  and  as  amend- 
ing by-law  1515  ;  but,  except  that  there  was  a  physical 
connection  between  the  two  sewers,  the  by-laws  are  quite 
independent.  The  contract  for  the  construction  of  this 
work  was  made  shortly  before  the  by-law  was  passed, 
namely,  on  the  14th  September,  1886,  and  provided  that 
the  work  should  be  completed  in  thirty-five  weeks.  We 
were  not  referred  to  the  evidence  as  to  when  the  work  was 
begun  and  completed ;  but,  at  p.  28,  Mr.  Prittie  says  :  "  The 
north-west  branch  was  finished  in  1889  ;  there  was  quite 
a  bit  of  work  done  in  1888,  but  it  was  finished  in  1889.  I 
do  not  remember  the  date  exactly." 

All  that  can  be  said  on  this  point,  therefore,  is  that  some 
time  in  1888  the  corporation,  by  their  contractor,  had  en- 
tered upon  some  at  all  events  of  Mrs.  Prittie's  lots,  through 
which  the  north-west  branch  of  the  sewer  runs,  and  did 
quite  a  lot  of  work  thereon,  and  that  this  branch  was 
finished  in  1889. 

The  next  thing  that  was  done  was  on  the  14th  of  Janu- 
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ary,  1889.  On  that  day  a  new  by-law,  numbered  2208,  was  Judgment, 
passed,  entitled  "A  by-law  to  amend  by-law  1515,  respect-  Maclennan, 
ing  the  Garrison  Creek  sewer."  It  recited  that  a  report  of  J,A* 
the  Committee  on  Works  had  been  adopted  on  the  17th  De- 
cember, 1888,  recommending  that  by-law  1515  should  be 
amended  so  as  to  define  more  clearly  the  nature  of  the 
easement  intended  to  be  acquired  by  the  corporation  on 
the  lands  occupied  by  the  Garrison  Creek  sewer,  and  made 
the  following  enactments  in  substance: — 1.  That  the  city's 
right  to  enter  in  and  under  and  upon  the  land  taken  for  the 
sewer  for  the  purpose  of  opening,  altering,  inspecting,  re- 
pairing or  reconstructing  the  sewer,  was  restricted  to  eight 
feet  on  each  side  of  the  centre  line,  or  sixteen  feet  alto- 
gether, instead  of  fifty  as  provided  in  by-law  1515, 
and  that  such  was  the  intention  of  that  by-law.  2.  That 
the  said  by-law  was  not  intended  to  prevent  the  owners 
from  filling  up  or  building  over  the  sewer,  so  long  as  the 
sewer  was  not  injured  or  endangered  ;  but  that  no  buildings 
should  be  erected  over  it  until  the  plans  were  approved  of 
by  the  city  engineer.  3.  Imposing  a  penalty  for  any 
violation  of  the  by-law,  both  pecuniary,  and  by  removal  of 
the  buildings. 

It  was  some  time  after  the  passing  of  this  by-law  that 
Mrs.  Prittie  appointed  an  arbitrator  for  the  purpose  of 
assessing  compensation  for  injury  to  her  lands,  which  led 
to  the  submission  of  the  matter  to  Judge  Morgan  by  an 
agreement  made  about  the  23rd  of  May,  1889,  and  in  pur- 
suance of  which  he  made  the  award  in  question. 

In  his  award  the  learned  Judge  finds  "  that  if  the  lands 
of  the  said  Mrs.  Prittie  have  been  damaged  by  the  sewer 
passing  through  the  said  lands,  the  effect  of  by-law  2208, 
taken  in  connection  with  the  by-laws  under  which  the 
sewer  was  built,  is  to  make  the  damage  to  the  said  lands 
assessable  as  of  the  date  of  the  said  by-law  2208,  namely, 
the  14th  January,  1889  " ;  and  in  a  subsequent  paragraph 
he  says :  "  and  I  assess  said  damages  as  of  the  date  of  said 
by-law  2208,  namely  the  14th  of  January,  1889." 

One  of  the  objections  taken  to  the  award  is  that  this 
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Judgment,  date  should  not  have  been  adopted  by  the  learned  Judge 
Maclennan,  as  ^ne  time  at  which  to  estimate  the'  damage. 

J. A.  Neither  the  award  nor  the  objection  is  expressed  with 

precision,  but  what  is  meant  evidently  is  that  for  the  pur- 
pose of  estimating  the  damage  he  had  regard  to  the  value 
of  the  several  parcels  at  the  date  mentioned,  and  not  at 
any  earlier  date  or  time,  and  the  question  is  whether  that 
was  right ;  whether,  in  so  doing,  the  learned  arbitrator  did 
not  proceed  upon  a  wrong  principle  so  as  to  render  the 
award  invalid. 

My  learned  brother  Falconbridge  gave  but  a  very  brief 
judgment  in  dismissing  the  motion  before  him,  and  in 
dealing  with  this  point  says  that  the  onerous  conditions 
as  to  building,  etc.,  first  appear  in  by-Jaw  2208,  and  that 
that  was  a  first  taking. 

With  great  respect  I  am  constrained  to  differ  from  this 
conclusion,  and  to  hold  that  the  learned  arbitrator  was 
wrong  in  taking  the  value  on  the  14th  of  January  as  the 
basis  of  his  award. 

The  Municipal  Act  (R.  S.  0.  ch.  184),  sec.  479  (15),  em- 
powers the  corporation  to  pass  by-laws  for  opening,  making, 
preserving,  improving,  repairing,  widening,  altering,  divert- 
ing sewers  or  watercourses  within  the  jurisdiction  of  the 
council ;  and  for  entering  upon,  breaking  up,  taking  or 
using  any  land  in  any  way  necessary  or  convenient  for  the 
said  purposes,  subject  to  the  restrictions  contained  in  the 
Act. 

The  interpretation  clause,  sec.  2  (7),  defines  land  to  in- 
clude lands,  tenements  and  hereditaments  and  all  rights 
thereto  and  interests  therein. 

Section  483  requires  the  council  to  make  to  the  owners 
*  *  of  real  property  entered  upon,  taken  or  used  by  the 
corporation  in  the  exercise  of  any  of  its  powers,  or  injuri- 
ously affected  by  the  exercise  of  its  powers,  due  compensa- 
tion, etc. ;  which,  if  not  agreed  upon,  shall  be  determined 
by  arbitration  under  the  Act. 

Section  484  authorises  trustees,  etc.,  to  act  for  those 
they  represent  as  well  in  contracting  for  and  conveying  to 
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the  council  any  such  real  property  as  in  agreeing  to  the  Judgment, 
damages  arising  from  the  exercise  of  the  council's  powers.  Maclennan, 

What  the  council  did  here  was  to  pass  three  by-laws,  J,A* 
numbered  respectively,  1515,  1576  and  1768,  each  of  which 
recited  that  it  had  become  necessary  for  sanitary  and 
drainage  purposes  to  construct  a  sewer  in  or  near  the  line 
of  the  Garrison  Creek,  and  to  divert  the  said  creek  into 
such  sewer. 

This  Garrison  Creek  had  been  a  natural  watercourse 
carr}7ing  a  considerable  body  of  water  and  running  in  a 
deep  channel  with  high  banks. 

The  by-laws  respectively  enact  that  a  sewer  be  con- 
structed in  or  near  the  line  of  the  creek,  according  to 
certain  plans,  and  the  engineer  was  authorised  forth- 
with to  proceed  with  its  construction,  and  with  the 
straightening  and  diverting  of  the  creek  into  the  sewer, 
and  for  that  purpose  to  enter  upon,  break  up,  fill  in,  use 
and  occupy  with  horses,  etc.,  during  construction  and  com- 
pletion, and  from  time  to  time  thereafter,  whenever  neces- 
sary for  inspection,  repair  and  maintenance,  to  the  extent 
of  a  strip  fifty  feet  in  width. 

That,  then,  is  what  each  of  the  three  by-laws  authorises 
to  be  done.  The  sewer  is  to  be  made,  the  watercourse  or  creek 
is  to  be  straightened  and  diverted  into  the  sewer,  and  for 
that  purpose  the  lands  described  are  to  be  entered  upon, 
broken  up,  used  and  occupied  not  only  during  construction 
and  until  completion,  but  afterwards  from  time  to  time, 
whenever  necessary  for  inspection,  repair  and  maintenance. 

It  is  evident  that  the  acts  thus  authorised  to  be  done 
are  distinctly  within  the  powers  conferred  by  section 
479  (15). 

It  was  contended  that  the  corporation  had  no  power  to 
expropriate  an  easement,  and  Re  Davis  and  The  City  of  To- 
ronto, 210.  R.,  243,  was  cited  in  support  of  that  contention. 
It  is  plain,  however,  that  what  was  authorized  by  those 
by-laws  (I  am  still  confining  my  attention  to  the  first 
three)  was  not  the  expropriation  of  an  easement.  An 
easement  must  be  appurtenant  to  some  tenement.  There 
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Judgment.  mUst  be  a  dominant  tenement  to  which  it  is  appurtenant 
Maclennan,  and  a  servient  tenement  to  which  it  is  subject.  There  was. 
A<  no  dominant  tenement  here  at  all.  It  is  true  the  corpora- 
tion owned  or  controlled  streets  in  the  neighbourhood 
which  the  sewer  crossed ;  but  these  could  not,  with  any 
propriety,  be  called  dominant  tenements  relatively  to  Mrs. 
Prittie's  lands  :  Goddard's  Law  of  Easements,  4th  ed.,  p.  7; 
Ecmgeley  v.  Midland  R  W.  Co.,  L.  R  3  Ch.  306.  What  is 
taken  here  is  a  right  in  and  out  of  the  lands  in  question, 
which  the  legislature  has  authorised  the  corporation  to  take 
and  exercise  for  the  benefit  of  the  public,  and  I  am  clearly 
of  opinion  that,  by  the  three  by-laws  in  question,  the  corpo- 
ration took  no  more  than  they  were  entitled  to  take,, 
and  took  as  much  as  they  were  obliged  to  take.  They 
were  not  obliged  to  take  the  lands  absolutely.  They 
might  have  done  so,  but  were  not  compelled  to  do  it.  By 
the  interpretation  clause  of  the  Act  the  word  lands  in- 
cludes all  rights  thereto  and  interests  therein ;  and  apply- 
ing it  to  section  479  (15),  the  corporation  is  thereby 
enabled  to  take  any  right  or  interest  less  than  the  whole 
which  suits  their  purpose  in  any  case.  For  example,  take 
the  case  of  the  making  of  a  drain  or  the  improving  or 
straightening  of  a  watercourse ;  it  would  be  strange  if  a 
township  corporation  in  the  country  could  not  do  that 
in  an  adjacent  field  or  woods  in  order  to  improve  a  road 
without  expropriating  the  fee  simple  in  the  land  for  the 
purpose.  The  section  says  they  "  may  enter  upon,  break 
up,  take  or  use  land  (that  is,  any  right  or  interest  in  land) 
in  any  way  necessary  and  convenient  for  the  purpose."  It 
is  not  that  they  may  enter  upon,  break  up,  take  and  use, 
but  that  they  may  do  any  one  or  more  of  these  things. 

In  the  present  case  the  corporation  did  not  take  the 
land  itself,  but  only  the  right  to  construct,  repair  and 
maintain  a  sewer  there ;  and,  incidentally  thereto,  to 
straighten  and  divert  into  it  the  watercourse. 

The  effect  of  what  they  did  was  to  make  a  sewer  on  the 
land,  which  sewer  thereby  became  and  is  the  property  of 
the  corporation,  with  an  easement  appurtenant  thereto  of 
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repair  and  maintenance  ;  except  to  that  extent  the  title  to  Judgment, 
the  land  was  not  divested  or  disturbed,  but  remained  to  maclennan 
all  intents  and  purposes  in  the  owner.  In  the  present  J- A. 
case  it  is  the  statute  which  has  enabled  this  special  inter- 
est in  the  land  to  be  acquired  by  the  corporation.  But 
the  owner  could  have  granted  it  in  exactly  the  same  man- 
ner by  conveyance.  It  is  familiar  enough  that  one  person 
may  own  the  ground  floor  of  a  house  and  another  person 
the  next  floor,  and  so  on  to  the  top,  all  in  fee  simple.  We 
had  such  a  case  before  us  in  Potts  v.  Boivine,  16  A.  K.  191 ; 
and  in  Humphries  v.  Brogden,  12  Q.  B.  739,  it  was 
recognised  that  a  parcel  of  land  may  be  held  by  diff- 
erent owners,  their  shares  being  separated  by  horizontal 
boundaries  equally  as  by  vertical  boundaries.  There  is, 
therefore,  no  difficulty  in  the  corporation  owning  the  struc- 
ture of  a  sewer  together  with  its  concavity,  with  the  right 
at  all  times  to  enter  and  repair  and  maintain,  while  the 
land  in  which  it  is  situate  belongs  to  a  private  owner. 
See  also  Sheppard's  Touchstone,  90,  96,  206,  214. 

Now,  if  the  by-law  of  the  14th  of  January,  1889,  had 
not  been  passed,  I  suppose  no  one  would  contend — indeed, 
it  would  not  in  my  judgment  have  been  arguable — that  for 
the  purpose  of  this  arbitration  the  value  of  the  land  should 
be  taken  at  any  later  period  than  the  completion  of  the 
work  ;  that  is  to  say,  as  regards  the  lots  affected  by 
the  main  sewer  in  the  month  of  February,  1886.  The 
right  to  compensation  was  then  complete,  the  powers  of 
the  corporation  had  been  exercised,  the  right  or  interest 
in  the  land  had  been  taken ;  if  there  was  any  injury  it 
had  then  been  done.    If,  after  that,  the  owner  sold  the 
land  or  any  part  of  it  the  purchaser  could  make  no  claim- 
The  right  to  compensation  would  not  pass  to  him  with  the 
land,  but  would  remain  with  the  vendor.    If  he  died  it  . 
would  descend  as  personal  estate  while  the  land  itself 
would  go  to  the  heir  :  1  Williams's  Law  of  Executors,  8th 
ed,  666  ;  Richards  v.   Attorney -Gene  ml  of  Jamaica,  6 
Moo.  P.  C.  381.    And  it  follows  that  the  quantum  of  com- 
pensation due  could  not  be  increased  or  diminished  by  any 
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Judgment,   change  in  the  value  of  the  land  after  the  completion  of  the 
Maclennan,  work.    The  purchaser  in  the  one  ease  and  the  heir  in  the 
J,A-       other  would  alone  have  the  advantage  or  disadvantage  of 
any  such  change ;  and  the  corporation  would  have  to  pay, 
and  the  vendor  or  executor  would  be  entitled  to  receive, 
neither  more  nor  less  compensation  in  consequence.  My 
learned  brother,  however,  has  considered  that  the  by-law  of 
the  14th  of  January,  1889,  was  in  effect  a  first  taking,  because 
the  onerous  conditions  as  to  building  there  first  appear. 
Unless  this  means  that  the  old  taking  was  abandoned,  and 
that  the  by-law  2208  was  therefore  the  only  taking,  it 
would  not  warrant  the  assessment  of  all  the  damages  as 
of  that  date.    If  by  this  last  bj'-law  the  corporation  took 
something  new,  something  which  they  had  not  taken  be- 
fore, the  proper  course  was  to  estimate  each  injury  as  of 
the  time  it  occurred;  any  other  course  would  be  extremely 
unjust.    That  the  injuries  of  different  periods  should  be 
dealt  with  separately  and  according  to  the  values  of  the 
different  periods  is,  I  think,  very  obvious.    If  there  had 
been  a  change  of  ownership  in  the  interval,  they  would 
belong  to  different  persons,  and  would  be  determined  by 
different  considerations,  and  it  can  make  no  difference  that 
there  has  been  no  change  of  ownership. 

I  am  therefore  of  opinion  that  even  if  it  were  true  that 
the  last  by-law  was  a  fresh  taking,  and  if  it  imposed  new 
and  onerous,  and  therefore  injurious,  conditions,  the  learned 
arbitrator  was  wrong  in  estimating  the  whole  compensa- 
tion as  if  the  whole  of  the  corporate  powers  had  been  ex- 
ercised at  that  date.    But  with  great  respect  I  am  unable 
to  see  that  the  new  by-law  could  be  regarded  as  increasing 
to  any  serious  degree  the  injury  resulting  from  the  former 
by-laws.    In  the  first  place,  it  does  not  refer  to  the  north- 
west branch  at  all.     It  is  confined  in  its  operation  to  the 
main  branch,  and  therefore  affords  not  the  slightest  pre- 
text for  assessing  the  damage  to  the  parcels  west  of  Giveus 
street,  as  of  its  date.    Again,  it  does  not  profess  to  aban- 
don the  former  by-laws,  but  merely  to  supplement  and 
qualify  them,  and  in  my  judgment  instead  of  increasing 
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the  burden  of  the  lands  was  intended  to  diminish  it,  and  Judgment, 
actually  has  that  effect.  The  former  by-laws  took  power  Maolennan, 
to  use  a  width  of  fifty  feet  for  construction,  and  they  re-  J,A* 
served  the  same  width  for  repair  and  maintenance.  It  is 
quite  evident  that,  with  that  reservation,  the  owner's  enjoy- 
ment of  the  fifty  feet  was  very  much  restricted.  He  could 
not  safely  build  on  any  part  of  it  without  a  special  arrange- 
ment with  the  corporation.  He  ran  the  risk  of  his  build- 
ings or  other  occupation  thereof  being  disturbed  at  any 
time  for  repair  and  maintenance.  The  new  by-law  restricts 
the  exercise  of  the  corporate  powers  in  the  future  to  a  total 
width  of  sixteen  feet,  instead  of  fifty  feet,  thus  setting 
absolutely  free  to  the  owner  a  width  of  thirty -four  feet,  of 
what  was  reserved  before.  But  that  is  not  all;  the  new  by- 
law gives  express  power  to  build,  so  long  as  the  sewer  is  not 
endangered  or  injured,  and  provided  the  building  plans  are 
approved  by  the  engineer.  The  condition  against  endan- 
gering or  injuring  the  sewer  is  not  new  ;  no  doubt  that 
existed  by  implication  before.  The  power  of  building,  etc., 
is  in  my  judgment  a  beneficial  stipulation,  enabling  the 
landowner  to  do  with  safety  in  the  future  what  he  could 
only  have  done  at  his  peril  before  ;  and  I  am  quite  unable 
to  see  that  the  final  clauses  of  the  by-law  can  be  com- 
plained of  as  injurious.  There  being  no  unreasonable  re- 
strictions in  the  by-law,  it  cannot  be  regarded  as  injurious 
to  the  owner  to  be  exposed  to  a  penalty  for  their  non- 
observance. 

In  my  judgment,  theref  ore,  this  new  by-law  instead  of 
being  a  fresh  taking  by  the  city  is  substantially  a  large 
concession  to  the  landowner,  and  instead  of  being  injuri- 
ous is  beneficial  to  him,  and  instead  of  enhancing  the  dam- 
ages against  the  city  ought,  if  accepted  by  the  landowner, 
to  diminish  them,  and  so,  in  my  judgment,  and  with  great 
respect  to  my  brother  Falconbridge,  I  think  the  learned 
arbitrator  was  wrong  in  estimating  the  damage  upon  the 
land  value  of  the  14th  of  January,  1889.  It  is  evident 
that  this  error  must  have  affected  the  award  very  seriously, 
for  Mr.  Prittie,  the  husband  of  the  claimant  and  her  agent 
in  respect  of  the  lands,  says  in  his  evidence  : — 
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Judgment.    "  Q.  You  gave  evidence  that  there  had  been  a  great  rise  in 
Maclennan  value  in  the  winter  of  1886  and  1887.    A.  Yes,  there  was 
J.A.       a  big  rise  in  value  in  the  winter  of  1886  and  1887-88-89, 
but  there  was  not  such  a  jump  of  course." 

I  have  said  that  the  value  should  have  been  estimated 
at  a  time  not  later  than  the  completion  of  the  work,  that 
is  as  to  the  main  sewer  the  month  of  February,  1886  ;  but 
it  is  a  very  grave  question,  indeed,  whether  the  date  of  the 
passing  of  the  by-law  is  not  the  proper  time.  All  citizens 
are  bound  to  take  notice  of  city  by-laws  at  their  peril. 
From  the  day  that  by-law  1515  was  passed  the  lands  over 
which  the  main  sewer  was  laid  out  were  laid  hold  of  for 
that  purpose.  The  right  of  entry  and  construction  had 
been  taken  just  as  completely  and  effectually  as  if  the 
owner  had  granted  it  by  deed,  and  it  has  belonged  to  the 
corporation  ever  since,  except  so  far  as  it  has  been  aban- 
doned by  the  by-law  of  1889.  It  is  the  privilege  which 
was  then  taken  for  which  the  city  is  to  make  compensa- 
tion, and  the  question  is  what  was  the  value  of  what  the}^ 
took.  To  estimate  that  aright  the  time  when  it  was  taken 
is  to  be  regarded  and  not  another  or  different  time.  The 
landowner  ought  neither  to  gain  or  lose  by  a  rise  or  fall 
in  subsequent  values.  If  this  view  is  correct,  and  at  present 
I  think  it  is,  Mrs.  Prittie  acquired  this  land  subject  to  the 
rights  of  the  corporation  under  by-laws  1515  and  1576,  as 
far  as  the  main  branch  is  concerned,  and  her  compensation 
in  this  arbitration  should  be  restricted  to  the  injury  aris- 
ing from  the  by-law  of  the  1st  of  November,  1886,  for  the 
north-west  branch,  which  was  passed  after  she  acquired 
her  title. 

It  is  not  necessary  for  the  purpose  of  deciding  this 
appeal  that  a  binding  opinion  should  be  given  that  the 
date  of  the  by-law  is  the  time  to  be  regarded,  it  being 
sufficient  for  that  purpose  that  the  arbitrator  was  wrong 
in  basing  his  assessment  upon  the  land  values  of  1889. 

In  my  judgment  the  award  should  be  set  aside,  and  the 
case  should  be  remitted  to  the  arbitrator  for  further  con- 
sideration. 
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OSLER,  J.  A.  : —  Judgment. 

OSLEE, 

The  grounds  of  objection  to  the  award,  stated  in  the  J-A* 
appellants'  notice  of  motion,  substantially  are  : — 

(1)  .  That  the  arbitrator  had  wholly  ignored  the  evi- 
dence of  the  appellants'  witnesses,  who  swore  that  the 
respondent's  property  was  benefited  and  not  injured  by 
the  construction  of  the  works. 

(2)  .  That  in  estimating  the  value  of  the  lands  for  the 
purpose  of  determining  the  damage,  the  arbitrator  had 
entirely  ignored  the  evidence  of  the  appellants'  witnesses ; 
and 

(3)  .  That  the  arbitrator  had  wrongly  adopted  as  the 
date  of  the  assessment  of  the  damages  the  date  of  passing 
by-law  No.  2208  (14th  January,  1889),  instead  of  that  of 
by-law  No.  1576,  4th  March,  1885.) 

A  preliminary  objection  was  taken  in  the  Court  below 
which  was  not  passed  upon  by  the  learned  Judge,  and 
which  was  renewed  on  the  hearing  of  the  appeal,  that  the 
motion  to  set  aside  the  award  was  too  late,  having  been 
made  upwards  of  fourteen  days  after  the  filing  of  the 
award  in  the  office  of  the  Registrar  of  the  Court,  and 
notice  of  such  filing  to  the  appellants,  no  order  having 
been  obtained  allowing  the  appeal  to  be  brought  after 
such  delay.  It  was  contended  that  the  case  fell  within 
section  4  of  the  Act  52  Vic.,  ch.  13,  "  An  Act  to  amend 
the  revised  statute  respecting  arbitrations  and  references," 
which,  in  those  cases  to  which  it  applies,  limits  the  time 
for  attacking  the  award  as  above  mentioned.  The  language 
of  the  Act  is  in  some  respects  extremely  confused  and  per- 
plexing, and  I  am  by  no  means  sure  that  the  opinion  I 
have  formed  of  its  meaning  coincides  with  the  intention  of 
the  draftsman, 

Arbitrators  were  not  appointed  in  the  manner  provided 
by  the  arbitration  clauses  of  the  Municipal  Act,  viz. :  by 
each  party  appointing  one,  and  the  two  so  appointed 
selecting  a  third  ;  but  the  parties  entered  into  a  voluntary 
submission  by  deed  of  the  matters  referred  to  the  Junior 
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Judgment  Judge  of  the  county  of  York  as  sole  arbitrator.  The  sub- 
Osler,  mission  bears  no  date,  but  is  admitted  to  have  been  made 
JA>  on  or  about  the  23rd  May,  1889 — nearly  three  months  after 
the  passage  of  the  last  by-law  under  which  the  works  caus- 
ing the  injuries  complained  of  were  done.  It  contains 
the  following  clause : — "  In  all  matters  relating  to  this 
reference  and  arbitration  the  said  arbitrator  shall 
have  the  same  powers  as  three  arbitrators  or  a  majority  of 
them  appointed  under  the  provisions  of  the  Municipal 
Act  in  that  behalf;  and  the  provisions  of  the  said  Act,  so 
far  as  the  same  are  applicable,  shall  apply  to  the  said 
arbitration  and  the  award  of  the  said  arbitrator  and  the 
enforcement  thereof."  The  submission  does  not  provide 
in  terms  that  there  may  be  an  appeal  from  the  award , 
as  required  by  section  17  of  the  Arbitration  Act ;  and 
therefore,  unless  the  effect  of  this  clause  is  to  make  the 
award  subject  to  sections  401  and  404  of  the  Municipal 
Act,  it  can  only  be  impeached  on  some  of  the  usual  grounds 
for  setting  aside  an  award,  and  not  on  the  merits  of  the 
case  as  they  may  appear  from  the  evidence  and  proceedings 
before  the  arbitrator. 

The  first  question,  then,  is  whether  the  proceedings  are 
governed  by  the  fourth  section  of  the  recent  Act,  52  Vic. 
ch.  13. 

The  submission  was  made  a  rule  of  Court  on  the  31st 
of  August,  1890,  pending  the  reference. 

The  awnrd  was  made  on  the  31st  of  December,  1890. 

It  was  filed  and  notice  of  the  filing  given  to  the  appel- 
lants on  the  19th  of  January,  1891 ;  and  the  notice  of  mo- 
tion with  which  the  present  proceedings  began  was  given 
on  the  10th  of  February,  1891. 

The  first  section  of  the  Act  enacts  :  "  This  Act,  except  sec- 
tions^, 6  and  7  thereof,  shall  apply  only  to  cases  in  which  an ... 
appeal  does  not  lie  under  (the  Arbitration  Act,  R.  S.  O.  ch, 
53),  but  shall  include  arbitrations  under  the  Municipal  Act, 
and  the  said  sections  4,  6  and  7  shall  apply  to  all  arbitra- 
tions to  which  the  said  first  mentioned  Act  relates." 
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Cases  in  which  an  appeal  does  not  lie  under  the  Arbi-  Judgment, 
tration  Act  are  cases  of  voluntary  references  where  it  is  O&ler, 
not  agreed  by  the  terms  of  the  submission  that  there  shall  J,A* 
be  an  appeal. 

To  these  cases,  therefore,  sections  2  and  3  of  the  Act 
apply,  and  they  provide  that  any  party  to  a  submission  to 
arbitration  by  consent,  by  deed,  or  in  writing  not  under 
seal — unless  the  submission  contains  words  purporting  that 
the  provisions  of  the  Act  should  not  apply  thereto — may.  at 
any  time  after  the  making  of  the  award  or  certificate,  file 
the  award  or  certificate  with  the  registrar  of  one  of  the 
Divisions  of  the  High  Court,  and  that  such  filing  shall  have 
the  same  effect  as  the  making  of  the  submission  a  rule  of 
Court  would  have  under  the  existing  law  and  practice  of 
the  Court. 

These  sections  also  apply  to  arbitrations  under  the 
Municipal  Act,  as  I  construe  section  1,  and  where  the  pro- 
cedure they  point  out  is  followed  the  submission  to  arbi- 
tration need  not  be  made  a  rule  of  Court. 

What  the  draftsman  had  in  his  mind  when  he  speaks  in 
these  sections  of  making  and  filing  the  award  or  certificate, 
I  do  not  comprehend.  In  the  cases  to  which  by  the  ex- 
press terms  of  the  first  section  they  are  applied,  there  can 
be  no  such  thing  as  a  certificate.  They  are  non-appealable 
awards,  or  awards  under  the  Municipal  Act. 

The  5th  section  of  the  Act  enacts  that  every  submission 
which  may,  under  the  provisions  of  section  13  of  the 
Arbitration  Act,  be  made  a  rule  of  Court — that  is  to  say,  a 
voluntary  submission  which  does  not  contain  words  pur- 
porting that  it  shall  not  be  made  a  rule  of  Court — shall,  for 
the  purpose  of  an  application  to  enforce  or  set  aside  the 
award,  be  deemed  to  be  a  rule  of  Court ;  and  it  shall  not 
be  necessary  to  make  or  draw  up  a  rule  of  Court  for  that 
purpose. 

This  section  also,  by  force  of  section  1,  applies  to  the  same 
classes  of  submissions  as  sections  2  and  3,  viz.:  to  cases  in 
which  an  appeal  does  not  lie  under  the  Arbitration  Act 
and  arbitrations  under  the  Municipal  Act,  and  the  object 
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Judgment,  of  all  of  them  seems  to  be  simply  to  dispense  with  the 
Osler      formality  of  making  the  submission  a  rule  of  Court. 
J- A.  Then  we  come  to  sections  4,  6  and  7,  the  application  of 

which  had,  as  it  were,  been  deferred  by  the  first  part  of 
section  1. 

These  sections  are  extended  to  "  all  arbitrations"  under 
the  Arbitration  Act,  R.  S.  0.  ch.  53,  which  is  the  "first 
mentioned  Act "  in  section  1  ;  but  sections  4  and  6  pro- 
vide, I  think,  for  different  cases.  Section  4  appears  to  me 
to  relate  only  to  the  case  of  appeals,  and  thus  would  em- 
brace appeals  in  the  four  classes  of  cases  provided  for  by 
sections  1,  7,  9,  13  and  16  of  the  Arbitration  Act ;  so  far  as 
any  of  them  remain  unaffected  by  Consolidated  Rule  550, 
which  enacts  that  "  the  Court  will  not  refer  to  arbitration." 
It  (section  4)  speaks,  no  doubt,  of  a  motion  to  set  aside  an 
award  or  certificate,  but  the  nature  of  the  application  is 
indicated  by  the  latter  part  of  the  section,  which  says  that 
the  motion  shall  not  be  made  after  the  expiration  of  four- 
teen days  from  the  filing  of  the  award  or  certificate  and 
giving  notice  thereof,  "  unless  under  special  circumstances 
the  Court  or  judge  shall  allow  an  appeal  after  the  fourteen 
days."  Possibly  the  object  of  the  section  may  have  been 
to  provide  that  the  time  for  appealing  should  not  begin  to 
run  until  the  party  filing  the  award  should  have  given 
notice  to  the  other  side  ;  for  sub-section  2  of  section  3  of 
the  Arbitration  Act  had  already  limited  the  time  for 
bringing  an  appeal  to  fourteen  days  from  the  filing,  unless 
under  special  circumstances  the  Court  or  judge  should 
allow  it  after  fourteen  days. 

Section  6,  which,  by  section  1,  is  also  extended  to  all 
arbitrations,  whether  compulsory  or  by  consent  under  the 
Arbitration  Act,  fixes  the  limit  of  time  for  moving  where 
section  4  does  not  apply ;  that  is  to  say,  where  an  appeal 
does  not  lie,  or  the  objection  to  the  award  is  not  the  sub- 
ject of  appeal.  "  An  application  to  set  aside  an  award  to 
which  section  4  does  not  apply,  shall  not  be  made  after  the 
expiration  of  three  months  from  the  making  and  publication 
thereof."    No  notice  is  taken  of  section  33  of  the  Arbitra- 
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tion  Act,  which  provides  that  all  applications,  otherwise  Judgment, 
than  by  way  of  appeal  to  set  aside  an  award  made  on  a  Osler, 
compulsory  reference  under  the  Act,  shall  be  made  within  J,A* 
one  month  from  the  filing  of  the  award,  subject  to  exten- 
sion by  the  Court  or  judge  on  special  circumstances  being 
shewn  ;  or  of  section  18,  which  enacts  that  in  cases  in 
which  an  appeal  does  not  lie  under  the  Act,  a  motion  to 
set  aside  an  award  may  be  made  as  heretofore. 

I  read,  therefore,  section  4  of  the  Act  in  question  as  ap- 
plying to  appeals  under  the  Arbitration  Act,  and  section 
6  to  motions  to  set  aside  awards  on  arbitration  under  that 
Act  otherwise  than  by  way  of  appeal.  Their  whole  force  is 
derived  from  the  last  clause  of  section  1,  by  which  they 
are  applied  to  arbitrations  under  the  Arbitration  Act,  and 
to  no  others,  and  therefore  not  to  arbitrations  under  the 
Municipal  Act. 

The  arbitration  we  are  now  considering  cannot  in  strict- 
ness be  said  to  be  an  arbitration  under  the  Municipal  Act, 
the  arbitrator  not  having  been  chosen  or  appointed  in  the 
prescribed  manner;  but  it  is  an  arbitration  to  which  a 
municipal  corporation  is  a  party,  and  I  think  the  agree- 
ment in  the  submission  that  the  provisions  of  that  Act  so 
far  as  the  same  are  applicable  shall  apply  thereto,  may  be 
regarded  as  sufficient  to  bring  it  within  the  terms  of 
sections  401  and  404.  The  former  requires  that  the 
evidence  shall  be  taken  in  writing,  which  has  been  done, 
and  the  latter  provides  that  in  cases  coming  within  it,  the 
Court  on  motion  to  set  aside  the  award  shall  consider  not 
only  the  legality  of  the  award  but  the  merits  as  they  ap- 
pear from  the  proceedings.  The  only  limitation  I  know 
of  upon  the  time  for  making  such  a  motion  is,  that  it 
must  be  made  by  force  of  section  404  before  the  last  day 
of  the  term  next  after  making  the  award  :  9  &  10 
W.  III.  ch.  15,  qualified  perhaps,  or  relaxed,  by  section 
37  of  the  Arbitration  Act :  Re  Citizens  Insurance  Go.  and 
Henderson,  13  P.  R.  70 ;  S.  G,  18  S.  C.  K.  338. 

We  have,  therefore,  to  consider  whether  the  award  is 
open  to  objection  on  the  ground  of  illegality  or  on  the 
68 — VOL.  XIX  A.R. 
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Judgment,  merits  to  which  the  learned  Judge  below  ought  to  have 
Osler,      given  effect. 

J,A'  The  grounds  of  the  motion  have  been  already  stated. 

I  am  of  opinion  that  the  arbitrator  cannot,  under  the 
circumstances,  be  said  to  have  been  wrong  in  assessing  the 
damage  to  the  land  as  of  the  date  of  the  last  by-law  (No. 
2208;,  14th  January,  1889. 

In  the  ordinary  case  of  a  by-law  to  expropriate  lands 
defined  therein,  I  apprehend  that  under  the  provisions  of 
our  Municipal  Act  the  proper  time  to  be  taken  as  that  at 
which  the  value  of  the  land  is  to  be  ascertained  depends 
upon  the  question  whether  the  council  have  acted  upon 
the  by-law  or  not.  The  land  is  not  taken  by  the  by-law  : 
it  is  a  mere  declaration  of  the  council's  intention  to  take 
it  and  an  authority  to  them  to  exercise  their  powers  in 
that  behalf  under  the  Act.  They  may  never  exercise  the 
powers  purported  to  be  taken ;  for,  until  they  have  acted 
upon  the  by-law,  they  may  repeal  it,  and  in  case  of  an 
arbitration  where  they  have  not  acted  upon  it,  if  they  do 
.  not  adopt  the  award,  the  by-law  stands  repealed  without 
more.  No  time  is  limited  by  the  Act  within  which  either 
the  owner  or  the  council  is  bound  to  proceed  to  an  arbi- 
tration. If  the  council  have  entered  under  an  authority 
conferred  by  the  by-law  to  do  so  before  an  award  has  been 
made,  they  cannot  recede,  and  are  bound  by  the  by-law 
from  the  time  of  entry.  But  if  the  by-law  did  not  autho- 
rise them  to  enter  ;  or,  if  it  did  so  authorise  them  and  they 
had  not,  up  to  the  date  of  the  award,  acted  upon  the  autho- 
rity, then  the  by-law  and  award  go  for  nothing  unless  the 
latter  is  adopted  by  the  council  within  six  weeks  after  it 
has  been  made  :  Municipal  Act,  sections  391,  402.  When 
therefore  the  arbitration  takes  place  before  the  council 
have  made  any  entry  upon  the  land,  I  can  see  no  reason 
why  the  value  should  not  be  ascertained  as  of  the  date  of 
the  commencement  of  the  arbitration — as  of  the  present 
time.  No  duty  being  cast  upon  the  owner  to  proceed  to 
an  arbitration,  which  may,  at  the  option  of  the  council 
prove  abortive,  and  no  time  being  fixed,  as  in  railway  com- 
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pensation  cases,  as  that  at  which  the  value  is  to  be  ascer-  Judgment, 
tained,  it  would  be  extremely  hard  upon  the  owner  if  the  Osler, 
council  were  entitled  to  insist  upon  the  date  of  the  by-law  JA' 
governing  the  assessment;  there  being  no  authority  to 
award  interest  from  that  date,  and  there  being  no  finalty 
concluded  bargain  or  purchase  until  the  council  choose  to 
adopt  the  award. 

On  the  other  hand,  if  the  council  have  acted  upon  the 
by-law  by  entering  on  the  land,  or  exercising  other  powers 
under  its  authority,  the  date  of  that  entry  being  the  time 
at  which  the  by-law  became  irrevocable  and  the  rights  of 
both  parties  fixed,  is  the  time  at  which  the  value  of  the 
land  expropriated  should  in  such  case  be  ascertained. 

I  entirely  agree  with  the  general  proposition  laid  down 
in  such  cases  as  Parks  v.  City  of  Boston,  15  Pick.  198  ; 
Pinkerton  v.  Boston  and  Albany  R.  W.  Co.,  109  Mass.  527  ; 
Burt  v.  Merchants'  Insurance  Co.,  115  Mass.  1 ;  Bupuis 
v.  Chicago  and  North  Wisconsin  R.  W.  Co.,  115  III  97; 
Schreiber  v.  Chicago  and  Evanston  R.  W.  Co.,  115  111.  340  ; 
South  Park  Commissioners  v.  Dunlevy,  91  111.  49  ;  Stafford 
v.  City  of  Providence,  10  R.  I.  567,  (see  also  Lewis  on 
Eminent  Domain,  sec.  477)  that  that  which  is  to  be  awarded 
is  the  value  of  the  land  at  the  time  it  is  taken.  But  under 
our  Act  the  land  is  not  taken,  condemned,  or  expropriated, 
within  the  meaning  of  the  Act,  until  entry  under  the  by- 
law or  adoption  of  the  award,  while  the  contrary  is  the 
case  with  regard  to  the  petition  or  other  proceeding  the 
subject  of  the  above  cases. 

I  see  nothing  in  them  to  justify  us  in  holding  the 
date  of  the  by-law  to  be  the  proper  time.  On  the  contrary,, 
so  far  as  there  is  any  analogy  between  the  proceedings 
there  in  question  and  those  taken  under  our  Act,  the 
whole  course  of  the  reasoning  of  those  decisions  is 
in  favour  of  the  respondent's  contention,  and  shews  that 
either  the  date  of  the  arbitration  or  the  date  of  entry  is 
the  proper  one  to  adopt  as  the  true  date  of  taking,  and  not 
the  date  of  the  statute  or  by-law  under  which  the  expropri- 
ator is  acting.     The  latter  could  not  be  the  true  date 
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Judgment.  unless  it  appeared  that  the  alienation  of  the  plaintiff's 
Osler,  property  for  the  public  easement  was  by  the  very  act  of 
J'A>  passing  the  by-law  definitive,  complete,  and  perpetual,  on 
that  day,  so  that  the  land  became  the  property  of  the  city, 
and  the  owner  became  entitled  to  the  price  to  be  after- 
wards ascertained,  and  interest  from  the  same  time. 

If  in  the  case  before  us  the  city  had  passed  a  by-law  to 
authorise  the  construction  of  the  main  line  of  the  sewer, 
and  another  for  the  construction  of  the  north-west  branch, 
and  to  acquire  the  necessary  defined  land  for  that  purpose, 
and  had  chosen  to  act  under  and  depend  for  their  title 
upon  those  by-laws  alone,  there  would  be  no  difficulty  in 
ascertaining,  as  the  date  at  which  the  compensation  to  be 
paid  should  be  assessed,  the  date  or  dates  at  which  they 
entered  under  the  by-laws.  It  is  wholly  immaterial,  in 
my  opinion,  that  Mrs.  Prittie  had  not  acquired  title  to  the 
land  when  the  first  or  second  by-law  was  passed.  The 
land  remained  the  property  of  her  vendor  (Rennie),  notwith- 
standing the  by-laws,  and  had  not  become  the  property  of 
the  corporation,  as  they  had  not  entered  upon  it.  She 
purchased  subject  to  the  right  which  they  might  acquire 
under  them.  They  did  not  enter  until  after  she  had 
bought  the  land,  and  therefore  any  compensation  to  be 
paid  would  be  compensation  for  her  land,  and  not  for  the 
land  of  her  vendor.  If,  onHhe  other  hand,  the  date  of  the 
By-law  is  to  govern,  the  contrary  would  be  the  case. 

She  bought  in  August,  1885,  and  the  construction  of  the 
main  line  of  the  sewer  under  the  by-law  or  by-laws  which 
relate  to  it  was  not  commenced,  as  the  arbitrator  finds, 
until  after  that  date  ;  probably  not  until  some  time  in  the 
year  1886.  The  construction  of  the  north-west  branch, 
which  depends  upon  another  by-law,  could  not  have  com- 
menced earlier  than  November,  1886,  and  probably  not 
until  some  time  in  1887. 

Unfortunately  the  date  of  entry  under  the  by-laws 
seems  not  to  have  been  considered  before  the  arbitrator  as 
having  any  bearing  on  the  case,  and  we  are  left  somewhat 
in  the  dark  as  to  it. 
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The  council,  however,  were  not  content  with  passing  one  Judgment, 
"by-law,  or  one  by-law  relating  to  the  main  line  and  another  Osleb, 
relating  to  the  north-west  branch  of  the  sewer.  J,A* 

By-law  No.  1515,  passed  17th  November,  1884,  is  the 
first  which  contemplates,  in  general  terms,  the  construc- 
tion of  the  Garrison  sewer  on  a  line  indicated  as  running 
from  the  bay  to  the  north  limit  of  the  intended  deviation 
of  College  street. 

It  is  not  easy  to  gather  from  its  provisions  what  the  cor- 
poration intended  finally  to  expropriate;  whether  fifty  feet 
for  construction  purposes  and  a  permanent  wTidth  of  four  feet 
six  inches  on  each  side  of  the  centre  line,  or  whether  it  is 
intended  that  twenty-five  feet  on  each  side  of  the  centre  line 
shall  simply  be  subject  to  a  servitude  of  entry  thereon  for 
purposes  of  repair  after  the  sewer  has  been  constructed. 

I  have  yet  to  be  referred  to  some  authority  for  doing 
anything  of  that  kind. 

The  next  by-law  is  No.  1576,  passed  4th  of  May,  1885, 
to  construct  a  main  sewer  on  or  near  the  line  of  the  Gar- 
rison Creek  from  the  north  side  of  Arthur  street  to  the 
southerly  side  of  the  College  street  deviation,  and  to  amend 
by-law  No.  1515  accordingly.  The  third  clause  of  the 
by-law  declares  that  it  is  to  be  taken  and  read  as  supple- 
mentary to  and  amending  by-law  No.  1515. 

This  by-law  purports  to  take  the  fifty  feet  of  land  abso- 
lutely ;  not  merely  for  the  purpose  of  an  easement,  but  as 
acquiring  the  whole  interest  in  the  land.  Then  comes  b}^- 
law  1768,  passed  1st  November,  1886,  which  relates  to  the 
north-west  branch  of  the  Garrison  Creek  sewer.  The  third 
clause,  like  that  of  the  last  by-law,  declares  that  it  is  to  be 
taken  and  read  as  supplementary  to  and  as  amending  by- 
law No.  1515,  passed  by  the  council  on  17th  November, 
1884.  It  also  purports  to  authorise  the  immediate  entry 
upon  and  taking  for  the  construction  of  the  sewer  of  a 
parcel  of  land  described  twenty-five  feet  in  wTidth  on  each 
side  of  a  described  centre  line. 

The  next  and  last  by-law  is  No.  2208,  passed  14th  Janu- 
ary, 1888.  It  recites  a  report  of  the  Committee  on  Works 
of  the  year  1888,  which  recommended  that  by-law  1515 
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Judgment,  should  be  amended  so  as  to  define  more  clearly  the  nature 
Osler  °f  the  easement  intended  to  be  acquired  by  the  corporation 
J-A-  on  the  lands  occupied  by  the  Garrison  Creek  sewer.  The 
by-law  enacts  that  it  was  and  is  the  intention  of  the  by- 
law 1515  that,  after  the  completion  of  the  construction  of 
that  portion  of  the  Garrison  Creek  sewer  authorised  by 
by-law  1515,  the  city  should,  and  it  is  hereby  enacted  that 
they  shall,  from  time  to  time,  and  at  all  times,  have  the  right 
to  enter  in,  under  and  (so  long  as  the  same  is  not  other- 
wise occupied)  upon  a  strip  of  land  having  a  width  of  eight 
feet  on  each  side  of  the  centre  line  of  the  sewer  as  con- 
structed for  the  purposes  of  repairing,  etc.,  but  not  that  the 
corporation  should  acquire,  and  it  is  thereby  declared  that 
they  did  not  acquire,  any  other  estate,  interest  or  easement 
in/the  lands  described  in  the  said  by-law  1515. 

Then  it  is  declared  that  the  by-law  was  not  intended  to 
prevent  the  owners  of  the  land  through  which  the  sewer  is 
constructed  from  filling  up  over  it,  or  from  building  on  it 
over  the  sewer,  provided  it  be  done  in  such  a  way  as  not  to 
be  dangerous  to  the  sewer ;  but  that  no  person  shall  put  up, 
alter,  repair  or  maintain  any  building  or  erection  on  said 
strip  of  land  until  the  plans  and  detailed  drawings  there- 
for shall  have  been  first  approved  by  the  city  engineer, 
etc.,  etc. 

Then  comes  a  penal  clause,  imposing  a  penalty  of  $50  for 
any  infraction  of  the  terms  of  the  by-law ;  and  authorising 
the  magistrate,  on  conviction,  in  addition  to  the  penalty, 
to  order  the  defendant  to  pull  down  any  building  erected 
contrary  to  the  terms  of  the  by-law,  and  enabling  the  city 
to  recover  from  him  the  expense  of  doing  so  on  his  making 
default.  How  far  a  municipality  is  authorised  to  acquire 
an  easement  or  quasi-easement  [Haivkins  v.  Rutter, 
(1892),  1  Q.  B.  668],  of  this  kind  compulsorily,  or  to 
pass ,  a  by-law  containing  the  extraordinary  provisions  I 
have  referred  to,  it  is  unnecessary  to  determine.  They 
may  probably  acquire  it  as  they  have  done  with  the  assent 
of  the  landowner  testified  by  his  entering  into  a  submission 
to  arbitration  respecting  the  compensation  to  be  paid 
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therefor:  the  other  provisions  will  be  found  to  be  without  Judgment, 
any  legal  warrant  or  authority  whatsoever.  Oslek, 

The  four  by-laws  I  have  referred  to  are  intimately  con-  J,A' 
nected  with  each  other — No.  2208  controlling  and  modify- 
ing them  all ;  and  it  needs  no  critical  comparison  of  their 
terms  to  see  that  the  position  of  the  plaintiff  or  claimant, 
as  landowner,  had  never  been  defined  as  regards  the  way 
in  which  the  construction  of  the  sewer  might  affect  her 
property  until  the  passage  of  the  last  by-law,  and  that  is 
recited  in  the  submission  as  well  as  the  others.  As  the 
corporation  chose  to  proceed  with  the  work,  altering  from 
time  to  time,  whether  legally  or  not  I  do  not  determine, 
the  position  of  the  landowner,  without  taking  any  pro- 
ceedings to  ascertain  the  damage  to  be  paid  by  them  for  the 
rights  they  were  acquiring,  I  cannot  see  how  they  can 
now  legally  insist  that  such  damages  are  to  be  estimated 
as  of  an  earlier  date  than  that  at  which  they  finally  made 
up  their  mind  what  they  wanted  to  expropriate. 

If  that  by-law  is  good  for  airything,  it  shews  that  up  to 
the  time  it  was  passed  the  owner  never  was  in  a  position 
to  proceed  to  arbitrate  respecting  her  damage,  as  the  land 
damages  to  be  ascertained  would  be  differently  measured 
under  each  of  the  b}T-laws. 

I  am,  therefore,  of  opinion  that,  as  the  corporation  had 
taken  possession  of  the  plaintiff's  property  at  the  time 
they  passed  the  last  by-law,  and  as  that  is  the  by-law 
under  which  her  damages  must  be  assessed,  having  regard 
to  rights  which  the  defendants  profess  to  require  over  and 
through  her  property,  the  date  of  that  by-law  was  properly 
taken  by  the  arbitrator  as  the  one  at  which  the  damages 
were  to  be  assessed. 

The  remaining  obj actions'  to  the  award  are,  in  strictness, 
objections  rather  to  the  conduct  of  the  arbitrator  in  deal- 
ing with  the  evidence,  than  that  the  award  is  against  the 
weight  of  the  evidence  being  for  too  large  an  amount.  The 
charge  is  that  he  has  "  wholly  ignored  "  the  evidence  of  the 
witnesses  for  the  city,  who  swore  that  the  claimant's 
property  was  benefited,  and  not  injured,  by  the  construe- 
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Judgment.  ti0n  of  the  sewer  ;  and  that  in  estimating  the  value  of  the 
Osler,      land,  for  the  purpose  of  ascertaining  the  damages,  he  has 
JA-       also  "  entirely  ignored  "  the  evidence  given  by  the  wit- 
nesses for  the  city  as  to  such  values. 

The  course  taken  by  the  learned  arbitrator  is  clearly  set 
forth  in  his  award.  He  says:  " On  the  question  whether 
the  lands  have  been  damaged  by  the  construction  and 
maintenance  of  the  sewer  *  *  the  evidence  offered  by 
the  claimant  is  utterly  irreconcilable  wTith  the  evidence 
offered  by  the  city."  Then  he  sets  forth  the  respective 
contentions  of  the  parties,  which  substantially  are  on  the 
one  side  that,  while  the  property  had  been  to  some  extent 
damaged,  the  benefit  was  much  greater  than  the  damage ; 
and,  on  the  other,  that  the  existence  of  a  sewer  intended 
as  a  trunk  sewer  to  carry  the  sewage  of  a  large  section  of 
the  city  tends  to  make  the  lots  unsaleable ;  and  that  from 
the  way  in  which  it  cuts  the  lots,  and  owing  to  the  provi- 
sions of  by-law  2208,  very  many  of  the  lots  are  made 
valueless  for  building  purposes  and  unsaleable  except  for 
small  cottages,  while  others  could  be  sold  only  at  very  re- 
duced prices  owTing  to  the  general  character  of  the  whole 
block  being  depreciated  by  the  kind  of  buildings  that 
could  only  be  erected  on  most  of  the  lots.  He  then  pro- 
ceeds :  "In  determining  upon  these  absolutely  opposite  con- 
tentions as  to  the  question  of  damage  or  no  damage  caused 
by,  over  and  above  any  benefit  derived  from,  the  sewer,  I 
am  forced  to  adopt  in  its  entirety  one  contention  or  the 
other ;  and,  looking  at  the  whole  evidence,  I  incline  to  the 
contention  of  the  claimant  as  supported  by  the  evidence 
given Jn  her  behalf,  and  I  find  that  the  lands  of  the  claim- 
ant *  *  are  injuriously  affected  and  damaged  by  the 
said  sewers  *  *  and  by  the  rights,  privileges  and  ease- 
ments in  connection  therewith  taken  and  exercised  by  the 
corporation  *  *  over  and  above  all  benefit  to  the  lands 
derived  by  the  said  Jane  Prittie  from  construction  and 
maintenance  of  the  said  sewers,  and  T  assess  the  said  dam- 
ages at  the  sum  of  $35,000.00." 

Now,  if  we  could  see  from  what  the  learned  arbitrator 
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has  set  forth  in  his  award  that  he  had  dealt  with  the  case  Judgment, 
on  some  clearly  wrong  principle,  we  ought  to  set  his  award  Osler, 
aside,  and  send  the  matter  back  to  him  with  such  instruc-  J-A- 
tions  as  might  guide  him  'in  further  considering  the  evi- 
dence. Speaking,  however,  for  myself,  and  not  referring 
for  the  moment  to  the  question  whether  the  amount 
awarded  is  too  large,  I  do  not  see  on  what  ground  the 
position  taken  by  him  can  be  found  fault  with.  When  he 
says  that  he  finds  himself  compelled  to  adopt  in  its  entirety 
one  contention  or  the  other,  he  refers,  as  I  understand,  to 
the  contention  of  the  city  that  the  benefit  derived  by  the 
claimant  from  the  construction  of  the  sewer  was  superior 
to  or  exceeded  any  possible  damage  caused  thereby,  and 
the  absolutely  opposite  contention  of  the  claimant  that 
the  contrary  was  the  case.  On  the  side  of  the  city  it  was 
asserted  that  the  claimant  was  entitled  to  nothing ;  on  the 
side  of  the  claimant  that  the  award  ought  to  be  in  her 
favour.  One  of  these  contentions  or  the  other  the  arbitra- 
tor was  bound  to  adopt,  and  if  he  adopted  the 
latter  it  would  follow  as  a  matter  of  course,  looking  at  the 
evidence,  that  she  was  entitled  to  an  award  for  a  consider- 
able amount.  I  by  no  means  understand  him  to  say  that 
he  has  "  wholly  ignored,"  or  "  entirely  ignored,"  any  of 
the  evidence ;  or  that  he  has  entirely  adopted,  as  he  in  fact 
has  not  adopted,  the  maximum  value  deposed  to  by  the 
claimant's  witnesses ;  or  that  he  was  compelled  to  adopt 
such  evidence  in  its  entirety,  except  as  leading  him  to  a 
conclusion  or  finding  in  her  favour  for  something.  On  the 
contrary  he  says  that,  "  looking  at  the  whole  of  the  evi- 
dence, he  inclines  to  the  contention  of  the  claimant  as  sup- 
ported by  the  evidence  given  in  her  behalf,"  and  this  after 
having  had  the  advantage  of  a  personal  view  or  inspection 
and  examination  of  the  premises  in  question.  I  think 
it  impossible  to  say  that  the  arbitrator  has,  in  thus  form- 
ing an  opinion,  legally  misconducted  himself  in  any  way, 
or  proceeded  upon  any  misconception  of  his  duty  which 
would  invalidate  his  award  ;  and  this,  in  my  opinion,  is 
sufficient  to  dispose  of  the  appeal  \  for  it  must  not  be  for- 
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Judgment,   gotten  that  the  award  is  not  attacked  on  the  ground  that 
Osler,     the  amount  is  excessive,  except  'upon  the  assumption  that 
J-A*       the  arbitrator  has  disregarded  his  duty  or  been  guilty  of 
legal  misconduct  in  his  mode  of  dealing  with  the  evidence 
as  set  forth  in  the  notice  of  motion. 

The  amount  awarded,  no  doubt,  is  large,  and  comes 
within  $2,000  or  $3,000  of  the  average  of  the  maximum 
damage  deposed  to  by  the  claimant's  witnesses  ;  and  we 
may  think  it  would  have  been  more  satisfactory  if  it  had 
been  for  a  very  much  smaller  sum.  But  if  we  are  to  con- 
sider the  case  from  this  point  of  view,  and  to  say  whether 
the  award  should  be  set  aside  or  referred  back  on  the 
ground  that  the  damages  are  excessive,  I  must  say,  speak- 
ing again  for  myself  only,  that  I  should  find  the  greatest 
possible  difficulty  in  interfering  with  it.  The  amount 
awarded,  looking  at  the  evidence  on  both  sides,  is  not  so 
glaringly  exorbitant  as  to  justify  anyone  in  saying  that 
the  arbitrator  has  exercised  his  authority  otherwise  than 
in  entire  good  faith  ;  and  we  cannot,  in  the  very  nature  of 
the  case — having  regard  to  the  evidence  and  not  merely  to 
our  own  impressions  of  the  value  of  the  property — be  in  so 
good  position  as  he  was  to  form  an  opinion.  The  remarks 
of  the  late  Chief  Justice  of  this  Court,  in  McKnight  v. 
McKnight,  12Gr.  363,  are  very  apposite  to  cases  of  this  kind : 
"The  Master  had  the  ad  vantage  of  himself  hearing  the  evi- 
dence given,  and  of  forming  his  judgment  of  the  value  and 
weight  to  be  attached  to  it ;  depending  in  a  great  measure 
upon  who  the  witnesses  are,  and  their  capacity  of  forming  a 
correct  judgment  of  the  value  of  the  land ;  while  I,  reading 
the  evidence,  see  no  more  than  that  A.  B.  thought  the  land 
worth  so  much,  and  that  C.  D.  thought  it  worth  so  much  ; 
but  I  cannot  see  that  the  opinion  of  one  is  worth  more  than 
that  of  the  other;  while  the  Master  may  have  justly 
attached  great  weight  to  the  evidence  of  the  one,  and  very 
little  to  that  of  the  other,  or  discarded  it  altogether." 

See  also  Widder  v.  Buffalo  and  Lake  Huron  R.  W.  Co., 
24  U.  C.  R.  520 ;  27  U.  C.  R.  425. 

Upon  the  whole,  I  am  of  opinion  that  the  appeal  should 
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be  dismissed  with  costs.    It  is  manifest  that  the  reckless  Judgment- 
course  taken  by  the  defendants  in  entering  upon  an  unde  r-  Osler, 
taking  of  such  magnitude  as  the  construction  of  the  Gar-  J-A* 
rison  Creek  sewers,  without  having  first  had  the  land  and 
other  damages  assessed  or  ascertained  by  agreement,  is  to 
a  large  extent  the  cause  of  this  protracted  and  costly 
litigation. 

Appeal  alloived  with  costs, 
Osler,  J.  A.,  dissenting. 


Hodgins  v.  City  of  Toronto,  et  al. 

Trees — Highways — Telephone — Tree  Planting  Act,  JR.  8.  0.  ch.  £01 — 
Municipal  Act,  R.  S.  0.  ch.  184,  sec.  p9  {20). 

The  plaintiff  was  the  owner  of  land  in  the  city  of  Toronto  fronting  on  a 
street  which  was  an  original  road  allowance.  The  defendants  the  Bell 
Telephone  Company,  with  the  assent,  but  without  any  express  resolu- 
tion or  by-law  of  the  city,  or  any  notice  or  compensation  to  the  plaintiff, 
cut  off  branches  overhanging  the  street  from  trees  growing  within  the 
plaintiff's  grounds,  and  also  branches  of  trees  growing  in  the  street  in 
front  of  the  plaintiff's  grounds,  alleging  that  the  branches  interfered 
with  the  use  of  the  wires  of  a  telephone  system  for  police  purposes, 
which  they  had  contracted  with  the  city  to  maintain.  Section  3  of  the 
Tree  Planting  Act,  R.  S.  0.  ch.  201,  had  not  been  brought  into  force  in 
Toronto  : — 

Held,  per  Osler  and  Maclennan,  JJ.A.  (Hagarty,  C.  J.O.,  dissenting), 
that  section  479  (20)  of  the  Municipal  Act,  R.  S.  O.  ch.  184,  applies 
only  when  section  3  of  the  Tree  Planting  Act,  R.  S.  0.  ch.  201,  is  in 
force,  and  that  the  plaintiff  had  no  interest  in  or  title  to  the  trees  grow- 
ing in  the  street  sufficient  to  enable  him  to  complain  of  the  cutting ; 
but  :— 

Held,  also,  per  Hag  arty,  C.J.O.,  and  Osler,  J.  A.  (Maclennan,  J.  A., 
dissenting),  that  as  the  overhanging  branches  of  the  trees  growing 
within  the  plaintiff's  grounds  were  not  a  nuisance,  and  in  no  way 
interfered  with  the  use  of  the  highway,  the  defendants  had  no  right 
to  cut  them. 

In  the  result,  therefore,  the  judgment  of  the  junior  Judge  of  the  County 
of  York  was  in  part  affirmed,  the  damages  being  reduced  by  $10. 

This  was  an  appeal  from  the  judgment  of  the  junior  statement. 
Judge  of  the  county  of  York. 

The  plaintiff  was  the  owner  of  certain  premises  in  the 
city  of  Toronto,  on  the  south  side  of  Bloor  street,  and 
brought  this  action  against  the  city,  the  Bell  Telephone 
Company,  and  one  Chambers,  who  was  Superintendent  of 
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Statement,  Parks  for  the  city,  to  recover  damages  caused  by  the  cut- 
ting of  certain  trees  within  the  plaintiff's  grounds,  and  also 
on  the  street  in  front  of  the  plaintiff's  grounds. 

Under  an  arrangement  between  the  Bell  Telephone  Com- 
pany and  the  city  of  Toronto,  the  company  maintained  a 
system  known  as  The  Police  Patrol  Telephone  System. 
Complaints  were  made  to  the  company  on  behalf  of  the 
Police  Commissioners  that  the  lines  were  not  working  pro- 
perly, and  the  company  found  that  branches  of  trees,, 
among  others  those  in  question  in  this  action,  were  inter- 
fering with  the  wires,  and  reported  to  the  Chief  Constable 
that  the  trees  should  be  trimmed.  The  Chief  Constable 
wrote  to  the  City  Commissioner  asking  that  a  man  from 
his  department,  or  from  the  department  of  the  Superin- 
tendent of  Parks,  should  go  over  the  ground  with  the 
repairers  from  the  Telephone  Company  and  trim  the  trees 
where  they  required  it.  A  man  was  accordingly  sent  by 
the  Superintendent  of  Parks,  and  by  him  the  cutting  in 
question  was  done.  Two  of  the  trees  were  within  the 
plaintiff's  grounds,  though  the  branches  that  were  cut 
were  overhanging  the  highway,  and  the  two  other  trees 
were  growing  outside  his  grounds  in  the  boulevard.  These 
four  trees  were  young  trees  at  the  time  the  plaintiff 
bought  the  property,  and  for  some  time  he  placed  tree 
guards  round  them  until  they  were  large  enough  to  be 
left  without  this  protection.  None  of  the  branches  inter- 
fered with  the  use  of  the  highway  by  carriage  or  foot 
passengers,  and  no  by-law  or  resolution  had  been  passed 
by  the  city  directing  the  removal  of  the  branches  in 
question.  Besides  raising  many  legal  defences,  the 
defendants  contended  that,  in  fact,  the  trees  had  not 
been  injured,  but  had  been  judiciously  trimmed.  The 
learned  Judge  found  against  this  contention,  and  assessed 
the  damages  at  $70,  giving  judgment  for  this  sum  against 
the  city  and  the  company,  and  dismissing  the  action 
without  costs  against  Chambers. 

The  appeal  was  argued  before  Hagarty,  C.J.O.,  Osler, 
and  Maclennan,  JJ.A.,  on  the  23rd  of  May,  1892. 
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E.  M.  Mowat,  for  the  appellants,  the  city  of  Toronto.  Argument. 
The  cutting  in  question  was  not  done  by  the  city  at  all. 
It  may  be  admitted  that  it  was  done  by  a  man  who  was  in 
general  a  servant  of  the  city,  but  at  the  time  the  cutting 
was  done,  he  was  not  acting  on  behalf  of  the  city,  but 
at  the  request  of,  and  on  behalf  of,  the  Telephone  Com- 
pany. If,  however,  he  is  to  be  considered  as  having  acted 
as  a  servant  of  the  city,  then  if  he  committed  a  trespass 
he  was  acting  outside  the  scope  of  his  authority,  and 
the  city  cannot  be  held  liable  for  his  acts.  But  the  city 
undoubtedly  has  power  under  section  479,  sub-section  20, 
of  the  Municipal  Act,  R.  S.  0.  ch.  184,  to  deal  as  they 
think  fit  with  trees  on  the  highway.  No  by-law  has 
been  passed  by  the  city  of  Toronto  bringing  into  force 
section  3  of  the  Tree  Planting  Act.,  R.  S.  0.  ch.  201,  and 
therefore  the  adjoining  owner  has  no  interest  or  right 
of  property  in  the  trees  On  the  highway  in  front  of  his 
land.  The  city  too,  in  the  exercise  of  their  rights  in 
connection  with  the  streets,  has  full  power  to  cut  down 
the  over  hanging  branches  of  those  trees  growing  within 
the  plaintiff's  lands :  Earl  of  Lonsdale  v.  Nelson,  2  B.  & 
C.  302 ;  Turner  v.  Ringwood  Highway  Board,  L.  R.  9 
Eq.  418 ;  Douglas  v.  Fox,  31  C.  P.  140.  There  is  more- 
over a  by-law,  No.  2461,  of  the  city'  to  that  effect. 

S.  G.  Wood,  for  the  appellants,  the  Bell  Telephone  Com- 
pany. The  company  did  the  acts  complained  only  under 
the  express  direction  of  the  city,  and  the  city  alone  is 
liable.  But  if  not,  the  Telephone  Company,  acting 
in  the  proper  exercise  of  their  rights  under  the  contract 
between  themselves  and  the  Police  Commissioners  of 
the  city,  were  entitled  to  cut  the  branches  in  order  to 
enable  the  patrol  system  to  be  satisfactorily  maintained. 
Under  their  statutory  charter  the  company  are  entitled  to 
cut  branches  when  interfering  with  the  use  of  their  wires, 
particularly  where,  as  in  this  case,  the  branches  in  ques- 
tion have  grown  up  against  the  wires  previously  hung. 
Apart,  however,  from  their  statutory  rights,  the  company 
had  the  general  right  under  the  common  law  of  using  the 
highway  and  of  removing  obstructions  therefrom. 
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Argument.  jF.  E.  Hodgins,  for  the  respondent.  ,  The  Telephone  Com- 
pany so  far  from  being  authorized  by  their  charter  to  do 
what  they  have  done  are  expressly  prohibited  from  com- 
mitting such  trespasses  as  are  here  complained  of,  and  they 
have  attempted  to  do  under  cover  of  the  city  what  they 
could  not  do  in  their  own  right.  But  the  city  themselves 
had  no  right  to  do  what  they  have  done  in  this  case,  as  they 
have  no  power  to  cut  trees,  whether  on  the  highway  or  in 
private  grounds,  unless  it  is  necessary  to  do  so  for  the  pur- 
pose of  keeping  the  highway  in  repair,  which  means  that 
they  cannot  do  so  unless  the  trees  are  a  nuisance.  Repair- 
ing only  means  putting  in  a  fit  state  for  ordinary  traffic, 
and  these  trees  in  no  way  interfered  with  traffic :  Burgess 
v.  Northwich  Local  Board,  6  Q.  B.  D.  264,  at  p.  276.  The 
penal  sections  of  the  Tree  Planting  Act  show  that  the 
rights  of  the  adjoining  owner  are  to  be  respected.  Sub-sec- 
tion 20  of  section  479  of  the  Municipal  Act  shows  that 
even  apart  from  the  Tree  Planting  Act,  the  adjoining 
owner  has  an  implied  interest  in  the  trees  which  entitles 
him  to  compensation  for  any  injury  done  to  them.  The 
city's  interference  has  made  it  liable  with  the  company : 
Little  v.  Ince,  3  C.  P.  528 ;  Campbell  v.  McDonell,  27  XL 
C.  R  343. 

E.  M.  Mowat,  and  S.  0.  Wood,  in  reply. 
September  13th,  1892.    Hagarty,  C.  J.  0.  :— 

The  Tree  Planting  Act  was  to  have  no  effect  as  to 
its  third  section  in  a  city,  unless  and  until  it  was  adop- 
ted by  by-law.  It  was  conceded  in  argument  that  no  such 
by-law  has  been  passed.  Therefore  the  owner  of  land 
adjoining  the  highway  has  not  the  special  property  in  the 
trees  planted  in  the  highway  given  by  that  Act. 

Sections  8  and  9  of  the  Act,  however,  are  in  force, 
and  any  person  who  cuts  down  or  removes  a  tree  growing 
on  any  road  or  highway,  "  without  having  first  obtained 
permission  so  to  do  by  special  resolution  of  the  munici- 
pality, shall,  upon  summary  conviction,"  forfeit  not  over 


XIX.] 


HODGINS  V.  CITY  OF  TORONTO. 


541 


t  wenty-five  dollars  and  costs,  half  to  the  informer  and  half  Judgment- 
to  the  municipality.  Hagarty, 

We  must  then  turn  to  the  Municipal  Act,  R.  S.  O.  ch.  CJ-°- 
184.    Sub-section  20  of  section  479  allows  the  passing  of 
by-laws  for  removal  of  trees  on  highways  when  necessary, 
but  not  till  after  a  month's  notice  to  the  adjoining  owner 
and  compensation  to  him. 

Nor  shall  such  owner  or  any  pathm aster  or  other  public 
officer,  or  any  other  person,  remove,  cut  down,  or  injure 
such  tree,  shrub,  or  sapling,  on  pretence  of  improving  the 
street,  square,  etc.,  or  otherwise,  without  the  express  per- 
mission of  the  municipal  council  having  the  control  of  the 
public  place,  street,  etc. ;  and  any  council  may  expend 
money  in  planting  and  preserving  trees  thereon,  etc. ;  and 
may  grant  money  to  persons  for  such  purposes. 

Reading  these  provisions  in  connection  with  the  clauses 
of  the  Tree  Planting  Act,  which  are  in  force  without  adop- 
tion by  by-law,  we  find  that  trees  planted  on  roads  and 
streets  are  placed  under  the  guardianship  and  protection 
of  the  municipality. 

The  latter  can  at  once  adopt  the  strong  provisions  of  the 
Tree  Planting  Act  by  by-law.  But,  failing  to  pass  such 
by-law,  the  general  law  and  powers  given  by  the  Muni- 
cipal Act  are  in  full  force. 

A  special  interest  in  such  trees  seems  clearly  given  to 
the  adjoining  owner — as  he  is  entitled  to  notice  and  com- 
pensation ;  and  no  public  officer,  pathmaster,  "  or  any 
other  person,"  can  cut  down  or  injure  the  trees  except  by 
express  permission  of  the  council. 

This  "  express  permission,"  read  with  the  preceding  part 
of  the  section,  would  certainly  seem  to  require  a  by-law 
or  special  resolution,  as  otherwise  the  provision  for  notice 
and  compensation  would  not  be  provided  for. 

It  is  clear  on  the  evidence  that  it  was  wholly  for  the 
purposes  and  convenience  of  the  Telephone  Company  that 
these  trees  were  cut  and  injured. 

The  company  is  empowered  to  erect  its  poles  in  high- 
ways under  certain  restrictions  as  to  the  permission  of  the 
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Judgment,  municipality — nowhere  to  be  less  than  twenty-two  feet 
Hagarty,  above  the  surface  of  the  street — and  they  are  forbidden  to 
O.J.O.     cut  down  or  mutilate  any  tree. 

The  company,  judging  from  their  argument  before  us, 
seem  to  think  that  they  have  powers  to  cut  branches  of 
trees  whenever  they  interfere  with  their  wires  or  the  pass- 
age of  the  electric  current. 

Their  charter  does  not  affect  to  give  them  any  express 
power  whatever  over  trees  or  to  permit  them  to  lay  their 
wires  through  or  over  such  trees — or,  in  other  words,  to 
make  the  trees  on  streets  subject  to  such  interference  as 
the  company  may  deem  necessary  for  their  purposes. 

I  think,  that  as  the  law  now  stands,  this  plaintiff  has  a 
right  of  action  against  defendants  for  doing  what  the 
Municipal  Act  expressly  forbids,  viz.,  the  cutting  and  in- 
juring of  these  trees  without  the  express  permission  of  the 
council. 

Such  a  proceeding  is  unlawful  and  forbidden  and  it  has 
been  done  to  the  plaintiff's  special  damage  and  is  therefore 
actionable.  No  special  penalty  is  provided  for  such  an 
injury  to  the  trees  as  is  here  complained  of,  so  an  action 
seems  the  only  available  remedy. 

The  corporation  have  a  by-law  for  the  protection 
of  trees  on  highways  and  for  the  punishment  of  all 
persons  cutting  down  or  injuring  such  trees,  under  a 
penalty  up  to  $50. 

I  think  the  action  lies  and  that  the  appeal  must  be 
dismissed. 

Both  corporations  have  managed  to  make  themselves 
liable  for  the  wrong  done. 

These  difficulties  would  rarely,  if  ever,  occur  if  a  little 
patient  enquiry  and  consideration  for  other  people's  inter- 
ests and  feelings  were  exhibited  in  such  matters. 

It  ought  not  to  be  considered  as  beneath  the  dignity  of 
corporations  to  notify  or  confer  with  the  owners  of  pro- 
perty or  persons  necessarily  affected  before  proceeding  to 
carry  out  the  statutable  powers  which  they  either  have  or 
fancy  they  have  a  right  to  execute. 
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OSLER,  J.  A.  : —  Judgment. 

OSLER, 

The  plaintiff  sues  the  defendants  for  cutting  down  or  tT-A- 
injuring  trees  growing  on  the  highway  in  front  of  his  land, 
and  also  for  injuring  a  tree  or  trees  growing  on  his  land, 
the  boughs  of  which  extended  over  the  highway  and  were 
cut  off  by  the  defendants. 

I  think  the  evidence  fully  warranted  the  learned  junior 
Judge  in  holding  that  both  the  defendants  had  committed 
or  authorized  the  commission  of  the  acts  complained  of. 
The  wa}T  in  which  they  have  shuffled  about  it  and  tried  to 
throw  the  blame,  if  there  was  any,  on  each  other,  and  to 
avoid  giving  the  plaintif}  information  as  to  who  authorized 
the  cutting  of  the  trees,  is  creditable  to  neither  of  them. 

The  only  question  is,  whether  the  defendants  or  either 
of  them  had  any  legal  justification  for  what  they  did. 

The  rights  of  a  landowner  in  respect  of  trees  growing  on 
the  highway  adjacent  to  his  land  and  those  growing  on 
his  land  which  extend  into  and  overhang  the  highway, 
are  entirely  different.  As  regards  the  former,  at  all  events 
when  it  is  not  the  case  of  a  dedicated  highway,  rights  in 
which  have  been  reserved  by  the  landowner,  he  must  bring 
himself  within  the  provisions  of  the  Tree  Planting  Act, 
R.  S.  O.  ch.  201,  or  section  479,  sub-section  20,  of  the 
Municipal  Act,  for,  subject  to  the  provisions  of  the  Act 
respecting  timber  on  public  lands,  the  general  rule  is,  that 
trees  growing  upon  an  original  allowance  for  road,  such  as 
Bloor  street,  are  the  property  of  the  municipality :  Town- 
ship of  Barrie  v.  Gillies,  20  C.  P.  369 ;  S.  0.  in  Appeal, 
21  C.  P.  213,  Municipal  Act,  ch.  184,  sec.  550  (6).  The  rule 
is  modified  by  the  provisions  of  the  Tree  Planting  Act,  now 
R.  S.  O.  ch.  201. 

The  first  Act  on  that  subject  was  passed  in  1871,  34 
Vic.  ch.  31  (O.),  entituled  "An  Act  to  encourage  the  planting 
of  trees  upon  the  highways  in  this  Province,  and  to  give  a 
light  of  property  in  such  trees  to  the  owners  of  the  soil 
adjacent  to  such  highways."  The  4th  and  5th  sections  of 
the  Act  were,  on  the  revision  of  the  statutes,  transferred 
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Judgment.   to,  and  have  since  been  retained  in,  the  Municipal  Act, 
Osler,     R.  S.  0.  ch.  184,  of  which  they  now  constitute  sub-section 
J,A*      20  of  section  479,  which  I  shall  presently  refer  to. 

The  third  section  of  the  Act  (ch.  201),  enacts  that  a  per- 
son owning  land  adjacent  to  any  highway,  etc.,  may  plant 
trees  on  the  portion  thereof  contiguous  to  his  land. 

Sub-section  2  relates  to  planting  trees  on  farm  or  lot 
boundaries. 

Sub-section  3.  Every  tree  so  planted  on  such  highway, 
etc.,  shall  be  deemed  to  be  the  property  of  the  owner  of 
the  lands  adjacent  to  such  highway,  etc.,  and  nearest  to 
such  tree. 

Sub-section  4.  Every  growing  tree,  etc.,  planted  or  left 
standing  on  either  side  of  any  highway  for  the  purposes 
of  shade  or  ornament  shall  be  deemed  to  be  the  property 
of  the  owner  of  the  land  adjacent  to  the  highway  and 
nearest  to  such  tree. 

It  is  expressly  declared,  as  it  was  also  in  the  original 
Act,  that  these  provisions  shall  not  apply  to  any  "  incorpo- 
rated city,  town,  or  village,"  unless  the  council  thereof 
first  passes  a  by-law  making  the  same  apply  thereto. 

No  such  by-law  has  been  passed  by  the  defendants  the 
city  of  Toronto. 

It  is,  however,  contended  that  the  effect  of  section  8  of 
the  Tree  Planting  Act  (section  4  of  the  original  Act)  and 
section  479,  sub-section  20,  (first  part)  of  the  Municipal 
Act  is  to  confer  a  right  of  action  upon  the  adjacent  land- 
owner when  the  trees  in  the  highway  are  cut  by  the 
municipality  or  by  any  one  else  without  special  permission 
of  the  municipality,  even  though  the  provisions  of  section 
3  do  not  apply.  In  this  view  I  find  myself,  with  all  re- 
spect, unable  to  concur.  In  the  case  of  a  city  where  no 
by-law  has  been  passed  I  fail  to  see  how  an  adjacent  land- 
owner acquires  any  right  in  trees  growing  in  such  a  high- 
way as  the  one  in  question. 

It  appears  to  me,  when  its  origin  and  object  are  consid- 
ered, that  the  section  of  the  Municipal  Act  can  only  apply 
to  those  municipalities  in  which  section  3  of  the  Tree 
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Planting  Act  is  in  force.    Its  object  was  to  enable  the  Judgment, 
municipality  to  control  the  rights  conferred  upon  the  land-  Osler, 
owner  by  that  section.    It  enacts  that  a  municipality  may  J,A- 
pass  by-laws  for  causing  any  tree,  etc.,  growing  or  planted 
on  any  highway,  etc.,  to  be  removed  if  and  when  its  re- 
moval is  deemed  necessary  for  the  purpose  of  any  public 
improvement  ("  in  connection  with  such  highway  "  in  the 
original  Act),  but  no  such  tree,  etc.,  shall  be  so  removed 
until  after  one  month's  (now  ten  days')  notice  is  given  to 
the  owner  of  the  adjoining  property  and  he  is  recompensed 
for  his  trouble  in  planting  and  protecting  the  same,  and 
that  no  such  owner  or  any  other  person  shall  remove  or 
cut  down  such  tree  on  pretence  of  improving  the  highway 
without  the  express  permission  of  the  council. 

In  the  original  Act  this  provision.follows  the  clause  cor- 
responding to  what  is  now  section  3  of  the  Act,  and  in 
that  situation  it  appears  to  me  it  would  be  extremely  diffi- 
cult to  hold  that  it  had  any  force  except  in  those  cases 
where  by  that  section  an  interest  in  trees  growing  or  planted 
in  the  highway  was  given  to  the  adjoining  landowner 
and  they  were  declared  to  be  his  property.  The  "  recom- 
pense "  is  to  be  for  his  trouble  in  planting  and  protecting 
the  tree  and  if  he  was  entitled  to  that  under  the  section 
just  quoted  in  all  cases,  the  exception  of  cities,  towns,  and 
villages,  from  the  operation  of  section  3  would  have  been 
meaningless. 

The  transposition  of  the  section  in  the  revised  Acts  can 
and  ought  to  make  no  difference. 

Nor  can  I  agree  that  section  8,  by  which  a  penalty  of 
$25  may  be  imposed  upon  any  one  who  injures  or  cuts 
down  or  removes  a  tree  "planted  and  growing"  on  the 
highway,  aids  the  plaintiff  or  extends  the  construction  of 
sub-section  20,  section  479;.  It  may  or  may  not  be  of  gen- 
eral application.  I  think  it  plainly  was  not  so  in  the  ori- 
ginal Act,  and  if  the  scope  and  object  of  the  Act  and 
the  mode  of  its  application  are  considered  I  think  that  is 
still  the  proper  construction,  though  in  the  revision  the 
pointed  relative  words  "  such  trees "  and  "  so  planted " 
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Judgment,  have  been  dropped.  But  even  if  the  section  is  now  to  be 
Oslerj  read  as  a  general  sub-section  I  think  it  does  not  enable  us 
J-A-  to  hold  that  the  landowner  is  interested  in  the  trees  to 
which  it  may  apply,  if  he  cannot  shew  that  he  derives  his 
interest  under  section  3  of  the  Act.  In  other  words,  the 
legislature  may  well  have  intended  to  impose  a  penalty  for 
cutting  down  any  tree  on  any  highway  in  any  municipality, 
without  the  special  permission  of  the  council,  even  where 
the  adjacent  owner  had  no  interest  in  it.  For  these  rea- 
sons I  think  the  plaintiff  cannot  recover  anything  in 
respect  of  the  trees  cut  on  the  highway. 

As  to  the  other  part  of  the  case,  however,  I  think  the 
appeal  should  be  dismissed. 

I  express  no  opinion  as  to  what  may  be  the  rights  of  a 
municipality  in  the  case  of  roads  laid  out  over  lands  expro- 
priated by  them  for  such  purpose  or  otherwise  coming 
under  section  527  of  the  Municipal  Act. 

The  highway  over  which  the  branches  of  the  trees  in 
question  extended  is  Bloor  street ;  an  original  allowance 
for  road,  the  soil  and  freehold  of  which  is  in  the  Crown  and 
not  in  the  municipality,  and  in  respect  of  which,  therefore, 
the  latter  have  not  the  right  of  an  absolute  owner  (section 
525,  Municipal  Act).  Numerous  authorities  shew  that 
where  the  branches  of  a  tree  growing  on  land  adjacent  to 
such  a  highway  extendinto  or  overhang  thehighway  in  such 
a  manner  as  to  obstruct  it  and  incommode  the  passage,  and 
thus  cause  a  nuisance  therein,  they  may  be  cut  and  trimmed 
so  as  to  abate  the  nuisance,  the  boughs  so  cut  off,  however, 
remaining  the  property  of  the  owner  of  the  tree  :  Angell  on 
Highways,  3rd  ed.,  sec.  223 ;  Gale  on  Easements,  6th  ed., 
p.  539 ;  Washburn  on  Easements,  4th  ed.,  p.  758, 1  Hawkins, 
PL  Cr.,  p.  701,  sec.  13  ;  1  Kussell  on  Crimes,  5th  ed.,  p.  470  ; 
2  Bishop  on  Criminal  Law,  sec.  1273 ;  Earl  of  Lonsdale  v. 
Nelson,  2  B.  &  C.  302,  at  p.  311. 

Most  of  the  leading  cases  relating  to  the  rights  of  the 
adjoining  owners  where  the  tree  grows  and  has  its  roots 
on  the  boundary  line,  or  in  the  soil  of  one  owner,  and 
extends  its  branches  over  the  land  of  another,  will  be 
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found  in  the  collection  of  "  Cases  on  Property,"  by  Gray,  Judgment, 
vol.  1,  p.  543.  Osler, 
I  refer  also  to  Gilchrist  v.  Toivnship  of  Garden,  26      J.  A. 
C.  P.  1. 

This  is  a  case  where  the  branches  of  the  tree  extend 
over  the  highway,  and  not  over  the  soil  and  freehold  of  an 
adjoining  owner. 

There  is  no  pretence  for  saying,  and  it  has  never  been 
contended  that  the  boughs  of  the  trees  were  a  nuisance  in 
the  highway  qua  highway,  or  that  they  in  any  way 
incommoded  or  obstructed  the  passage.  They  were 
cut  and  trimmed  by  the  defendants  solely  for  the  con- 
venience of  the  Telephone  Company,  whose  charter  expressly 
provides  that  the  trees  on  the  highways  along  which  they 
are  permitted  to  lay  their  wires,  shall  not  be  mutilated  by 
them  in  so  doing. 

It  is  true  that  they  have  covenanted  with  the  city  or  the 
police  department  to  give  them  an  effective  service,  and  that 
in  order  to  enable  them  to  do  so,  they  may  have  to  clear 
away  the  boughs  intervening  or  to  avoid  them.  If  they  can- 
not arrange  with  the  owners  of  the  trees  for  that  purpose, 
— and  they  probably  would  have  no  difficulty  in  doing  so  if 
they  acted  in  a  reasonable  manner — they  must  take  the 
other  course.  But  if  they  destroy  the  property  of  the 
plaintiff  in  the  exercise  of  an  assumed  right,  which  does 
not  exist,  they  must  suffer  the  consequences.  So  also  with 
regard  to  the  city.  It  is  no  justification  to  them  that  their 
co-defendants  have  covenanted  to  furnish  wires  for  the 
patrol  system,  and  that  the  trees  were  cut  because  they 
interfered  with  the  wires.  The  company  had  no  right  to 
cut  them,  and  the  city  had  no  right  to  do  so  for  them,  the 
use  of  the  highway  not  being  in  any  way  interfered 
with. 

City  by-law,  No.  2461,  clause  8,  was  relied  on  by  the 
appellants  or  one  of  them.  It  purports  to  empower  the 
removal  or  trimming  of  trees  leaning  over  the  streets,  or 
from  other  causes  deemed  objectionable.  If  this  refers 
to  trees  not  growing  in  the  highway  I  can  only  say  that  I 
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Judgment.  am  no£  aware  0f  statutory  authority  for  such  a  by-law. 
Osler,  The  council  have  the  right  to  cut  or  trim  such  trees  where 
they  obstruct  or  are  a  nuisance  to  the  highway  as  such. 
But  they  do  not  appear  to  have  powers  similar  to  those 
conferred  by  the  English  Highway  Acts  referred  to  in 
Woodard  v.  Bellericay  Highway  Board,  11  Ch.  D.  214,  and 
Walker  v.  Horner,  1  Q.  B.  D.  4,  except  in  the  case  provided 
for  by  section  567  (3).  It  will  be  noticed  from  these  cases 
that  the  right  to  clip,  top  or  cut  hedges  or  trees  extending 
into  the  highway  is  now  in  England  expressly  conferred 
upon  the  local  authorities. 

I  think  the  damages  should  be  reduced  by  the  sum  of 
$10  in  respect  of  the  trees  on  the  highway,  the  judgment 
below  varied  accordingly,  and  the  appeal  dismissed  with 
costs. 

Maclennan,  J.  A. : — 

The  trees  upon  the  street  and  those  upon  the  plaintiff's 
ground  must  be  considered  separately.    According  to  the 
evidence,  the  street  was  originally  a  "  concession  road," 
that  is,  as  I  understand  the  meaning  of  the  phrase,  a  roa 
laid   out  by  the  government  surveyor  in  the  origin ~ 
survey  ;  therefore  the  soil  and  freehold  are  in  the  Crown 
K  S.  O.  ch.  184,  sec.  525.    The  property  in  the  trees  upo 
the  street  follows  the  soil  and  freehold,  and  is  therefor 
also  'prima  facie  in  the  Crown :  Quicquid  plantatur  so 
solo  cedit :  Broom's  Leg.  Max.,  7th  ed.,  403. 

By  section  3  of  R.  S.  0.  c.  201,  The  Tree  Planting  Ac 
the  trees  on  this  street  might  have  been  vested  in  th 
plaintiff,  but  it  is  admitted  that  the  city  has  passed  n 
by-law  making  that  section  applicable,  therefore,  althoug 
it  is  alleged  in  the  statement  of  claim  that  the  plaintiff  i 
the  owner  of  both  classes  of  trees,  it  is  not  proved  that  h 
has  any  title  to,  or  property  in,  the  trees  upon  the  stree 

The  conclusion  of  law  that  the  property  in  the  trees  ' 
in  the  Crown  is  not  displaced,  and  section  550  (6)  of  th 
Municipal  Act  authorizes  cities  to  pass  by-laws  for  preser 
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ing  or  selling  timber,  trees,  stone,  sand  or  gravel  on  any  Judgment, 
allowance  for  a  public  road.    The  city  of  Toronto,  under  maclennan. 
this  section  and  under  section  10  of  ch.  201,  has  passed  a  J<A- 
by-law  for  the  preservation  and  protection  of  such  trees, 
and  it  has  been  decided  that  by  force  of  the  first  of  these 
sections,  the  municipality  can  maintain  an  action  against  a 
wrongdoer  for  cutting  and  removing  them :  Township  of 
Burleigh  v.  Hales,  27  U.  C.  R.  72;  Township  of  Barrie 
v.  Gillies,  20  C.  P.  369,  and  S.  G.  in  Appeal,  21  C.  P.  213. 

The  by-law  referred  to  was  passed  on  the  13th  of  Jan- 
nary,  1890,  and  it  applies  to  all  trees  then  planted  for 
shade  or  ornament  on  any  street.  It  places  all  such  trees 
under  the  care  of  the  Superintendent  of  Public  Parks,  and 
forbids  all  cutting  down  or  injuring  of  trees  without  his 
permission,  and  imposes  a  penalty  for  any  infraction  of  its 
provisions. 

As  regards  these  trees  therefore,  the  property  being  in 
the  Crown,  and  an  undoubted  power  of  preserving  and 
protecting  them,  and  of  recovering  damages  for  injury,  being 
in  the  corporation,  it  would  be  a  strange  anomaly  if  the 
adjacent  landowner,  who  has  neither  any  property  in  them 
nor  any  legal  authority  to  preserve  or  protect  them,  could 
also  maintain  an  action  for  their  injury  or  destruction  ; 
that  both  the  city  and  the  neighbouring  proprietor  could 
recover  damages  for  the  same  trespass.  If  the  contention 
of  the  plaintiff  be  well  founded,  both  the  city  and  the  pri- 
vate citizen  could  recover  the  full  value  of  the  trees 
destroyed,  or  the  full  value  of  the  injury  done  to  them  as 
the  case  might  be. 

The  plaintiff  rests  his  right  of  action  upon  section  479  (20) 
of  the  Municipal  Act,  which  forbids  trees  growing  on  a 
street  from  being  removed  by  the  city  until  after  notice 
to  the  owner  of  the  adjoining  property,  or  until  he  is 
recompensed  for  his  trouble  in  planting  and  protecting  the 
same.  He  contends  that  this  provision  gives  him  such  an 
interest  in  the  trees  on  the  street  that  he  can  maintain  an 
action  for  injury  done  to  them  by  a  wrongdoer.  It  was 
not  proved  that  the  plaintiff,  or  those  under  whom  he 
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Judgment,  derives  title,  planted  the  trees  in  question  ;  but  whoever 
Maclennan,  planted  them  the  plaintiff  put  tree-guards  about  them 
J,A-       some  time  afterwards,  and  thus  protected  them  until  they 

were  large  enough  not  to  require  that  kind  of  protection 

any  longer. 

The  question  is,  what  is  the  true  construction  of  this 
part  of  the  section  ?  The  recompense  provided  is  certainly 
of  a  very  limited  and  meagre  character.  It  is  only  for  the 
trouble  of  planting  and  protecting.  There  is  only  one  case 
in  which  it  is  given,  namely,  the  case  of  removal  by  the 
corporation.  There  is  no  action  given  against  a  wrong- 
doer ;  as  to  that  the  clause  is  silent.  Is  its  meaning  to  be 
extended  beyond  its  language,  or  is  it  to  be  confined  to 
what  is  plainly  expressed  ?  If  there  were  no  other  remedy, 
that  might  be  a  reason  for  giving  one  by  construction  ;  but 
I  see  no  reason  for  doing  so.  The  city  has  the  power  of 
preservation  and  protection,  both  by  penalty  and  by  civil 
action,  and  no  reason  can  be  suggested  for  giving  an  addi- 
tional remedy  to  a  private  person.  I  find  it  impossible  to 
come  to  the  conclusion  that  the  provision  for  notice  and 
compensation  was  intended  for  cases  like  the  present.  The 
section  of  which  it  is  part  was  originally  enacted  as  a  sec- 
tion of  the  Tree  Planting  Act,  34  Vic.  ch.  31  (0.),  and  was 
afterwards  transferred  to  the  Municipal  Act  for  the  obvious 
reason  that  it  is  a  section  conferring  new  powers  upon  all 
municipal  councils.  The  sub-section  is,  however,  entitled 
"  ornamental  trees,"  and  is  obviously  still  in  pari  wnaterid 
with  the  Tree  Planting  Act,  and  I  think  its  construction 
must  still  be  the  same  as  when  it  was  originally  enacted. 
So  reading  it,  I  think  it  was  intended  for  cases  where 
the  property  in  the  trees  was  by  that  Act  vested  in 
the  adjacent  owner,  and  for  those  only.  In  those  cases 
the  adjacent  proprietor  is  the  owner  of  the  trees,  and  the 
propriety  of  his  being  notified  and  compensated  before 
removal,  even  by  the  corporation,  is  evident  enough.  But 
in  the  absence  of  a  by-law  making  the  Tree  Planting  Act 
applicable,  he  has  no  more  title  to  or  interest  in  the  trees 
than  any  other  citizen,  and  I  do  not  see  how  he  can  sup- 
port an  action  for  their  destruction  or  injury. 
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Douglas  v.  Fox,  31  C.  P.  140,  shews  that  where  sec.  3  of  Judgment, 
ch.  201  is  in  force  the  adjoining  proprietor  can  recover  the  Maclennan, 
value  of  trees  destroyed.    This  could  hardly  be  otherwise,  JA- 
for  by  force  of  the  statute  the  property  is  in  him,  and  it 
would  seem  to  be  equally  clear  that  he  alone  could  recover, 
and  that  the  corporation  could  not  do  so. 

It  seems  to  me  that  the  legislature  intended  under  the 
Tree  Planting  Act  to  leave  to  cities,  towns,  and  villages  the 
option  of  keeping  in  their  own  hands  the  preservation  and 
protection  of  ornamental  trees  growing  upon  streets,  while 
in  rural  municipalities  that  power  was  to  a  very  large  ex- 
tent given  over  to  the  adjacent  owners. 

I  am,  therefore,  constrained  to  express  the  opinion  that 
in  this  case  the  adjacent  proprietor,  having  no  property  in 
the  trees  growing  on  the  street,  can  maintain  no  action  for 
injury  to  them  ;  and  that  so  far  as  those  trees  are  concerned, 
the  action  fails. 

Different  considerations,  however,  are  applicable  to  the 
trees  standing  on  the  plaintiff's  own  ground.  These  trees 
were  the  plaintiff's  property,  including  the  overhanging 
branches.  Upon  principle,  the  branches  must  be  his  pro- 
perty for  they  are  part  of  the  tree,  and  the  authorities  are 
to  the  same  effect  :  Masters  v.  Pollie,  2  Roll.  Rep.  141  ; 
Anon.  ib.y  255;  Holder  v.  Coates,!  Moo.  &  Mai.  112; 
Lyman  v.  Hale,  11  Con.  177.  If  one  place  his  goods 
upon  the  land  of  another,  they  do  not  cease  to  be  his  goods. 
They  may  be  a  nuisance  to  the  owner  of  the  land  on  which 
they  have  been  improperly  placed,  so  that  the  latter  may 
lawfully  remove  them.  It  is  the  same  if  one  allow  the 
branches  of  his  trees  to  overhang  his  neighbour's  land,  the 
latter  may  lop  off"  the  over-reaching  parts,  but  the  loppings 
belong  to  the  owner  of  the  tree :  Pollock  on  Torts,  2nd 
ed.,  p.  363. 

In  like  manner,  branches  overhanging  a  street  so  as  to 
interfere  with  travel  or  traffic,  or  to  be  otherwise  injurious, 
are  a  nuisance,  but  unless  they  actually  obstruct  or  hinder 
him  in  the  use  of  the  street,  a  private  person  may  not  cut 
them  down. 
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Judgment.      I  think  this  is  the  result  of  the  decisions  :  Earl  of 
Maclennan,  Lonsdale  v.  Nelson,  2  B.  &  C.  302';  Pollock  on  Torts,  2nd 
J- A-      ed.,  pp.  349, 350, 361  ;  Mayor  of  Colchester  v.  Brooke,  7  Q.  B. 
339  ;  Dimes  v.  Petley,  15  Q.  B.  276  ;  Bateman  v.  Bluck,  18 
Q.  B.  870 ;  Winterbottom  v.  Lord  Derby,  L.  K.  2  Exch.  316. 

Nevertheless,  inasmuch  as  the  public  are  entitled  to 
have  the  whole  width  of  a  public  road  kept  free  for  pass- 
ing and  repassing,  an  obstruction  is  not  the  less  a  nuisance 
because  it  is  on  a  part  of  the  highway  not  commonly 
used  :  Turner  v.  Ringivood  Highway  Board,  L.  R.  9 
Eq.  422,  cited  in  Pollock  on  Torts,  2nd  ed.,  p.  346.  It 
follows  that  overhanging  branches  may  be  treated  as  a 
nuisance  by  the  road  authorities,  though  they  may  not 
actually  interfere  with  travel  or  traffic  or  ordinary  use 
of  the  street.  They  are  an  encroachment  by  the  adjacent 
proprietor,  and  are  a  violation  of  the  public  right.  In 
such  case,  however,  the  nuisance  is  a  public  not  a  private 
nuisance,  and  cannot  be  abated  by  a  private  person. 

It  follows  that  a  private  person  could  not  lawfully  cut 
down  the  overhanging  branches  of  the  plaintiff's  trees,  for 
it  is  not  shewn  that  they  interfered  in  any  way  with  the 
use  of  the  highway. 

Then  is  there  any  ground  on  which  these  defendants 
could  lawfully  do  what  was  done  ?  It  is  clear  that  the 
Bell  Telephone  Company  have  no  such  power.  Their 
act  of  incorporation  gives  them  certain  powers  to  erect 
their  poles  and  string  their  wires  along  streets  and  high- 
ways, but  forbids  them  to  cut  down  or  mutilate  any 
tree.  It  was  argued  that  what  was  done  here  was  not 
mutilation,  but  I  am  clearly  against  that  contention ;  I 
think  it  was,  and  I  think  that,  unless  the  Telephone  Com- 
pany could  and  did  get  authority  from  the  city  to  cut  off 
the  branches  of  the  plaintiff's  trees,  they  have  no  defence. 

It  must  be  competent  for  the  city  corporation  under  their 
general  jurisdiction  to  use  the  streets  in  any  reasonable 
way  for  enforcing  their  police  powers  in  the  most  efficient 
manner,  and  to  erect  apparatus  thereon  for  fire  alarms, 
electric  lighting,  gas  lamps,  signal  boxes,  as  well  as  to  put 
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down  sewers  and  gas  and  water  pipes  thereon,  although  all  Judgment, 
these  things  are  foreign  to  the  ordinary  purpose  of  a  high-  maclennan, 
way ;  and  I  think  the  board  of  police  commissioners  J,A* 
had  power  under  section  442  of  the  Municipal  Act,  and 
as  a  branch  of  the  city  government,  to  establish  signal 
boxes,  and  a  police  telephone  and  telegraph  signal  system, 
and  to  use  the  streets  for  that  purpose ;  and  to  contract 
with  the  Bell  Telephone  Company  to  erect  the  apparatus 
and  to  perform  the  telephone  and  signal  service  as  was 
done  by  the  indenture  produced ;  and  that  the  acts  of  the 
police  commissioners  therein  are  the  acts  of  the  city  cor- 
poration. The  agreement  contains  a  stipulation  (section 
14)  that  the  police  commissioners  will  render  all  reason- 
able assistance  to  the  company  in  putting  up  their  poles 
by  securing  for  them  a  right  of  way  when  such  right  is 
not  covered  by  the  company's  charter  j  provided  that  such 
assistance  shall  not  be  used  except  for  the  purpose  of 
giving  a  right  of  way  to  the  wires  of  the  police  system. 

If  that  is  so  then  in  my  judgment  the  city  could,  for  the 
purpose  of  stringing  the  signal  wires  in  the  first  instance, 
remove  the  plaintiff's  overhanging  branches  so  far  as  was 
reasonably  necessary  and  could  also  afterwards  from  time 
to  time  do  the  same  thing  in  order  to  maintain  their 
efficiency,  and  to  prevent  interference  with  isolation.  If 
the  stringing  of  the  wires  for  the  signal  service  be  a  legiti- 
mate use  of  the  street,  as  I  think  it  is,  then  any  over- 
hanging branches  which  interfere  with  that  use  and  with 
its  efficiency  must  be  a  nuisance  which  the  corporation 
have  power  to  abate.  In  the  present  case  it  was  found 
that  the  signal  service  was  injured  by  the  branches  of  trees, 
and  the  proper  officers  of  the  corporation  were  applied  to 
and  they  sanctioned  the  removal  of  such  branches  of  over- 
hanging trees  as  seemed  to  require  it.  I  think  there  is 
abundant  evidence  to  shew  that  what  was  done  was  done 
as  well  by  the  one  defendant  as  by  the  other.  I  think  it 
is  quite  immaterial  whether  the  city  corporation  themselves 
put  up  the  signal  apparatus,  or  did  it  by  contract,  in  either 
case  they  could  do  either  by  themselves  or  by  the  same 
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Judgment,  contractors  whatever  was  lawful  to  protect  and  maintain 
Maclennan,  its  efficiency,  and  the  powers  of  the  corporation  would  be, 
J,A>  as  I  think  it  is  here,  a  defence  for  the  contractors.  I  think, 
therefore,  neither  the  city  nor  the  Telephone  Company  is 
liable  to  the  plaintiff  for  anything  that  was  done  to  remove 
branches  from  contact  with  the  wires  of  the  signal  system. 
The  evidence  seems  to  shew  that  cutting  was  done  beyond 
what  was  necessary  for  that  purpose.  For  what  was  done 
beyond  that  the  telephone  company  have  no  legal  justifica- 
tion, and  it  does  not  appear  to  have  been  the  intention  of 
the  corporation  officers  to  give  any  authority  for  anything 
further. 

I  do  not  see  either  how  the  city  corporation  can  be  held 
liable  for  any  excess  in  cutting,  for  I  think  the  city  could 
lawfully  do  it. 

The  evidence  also  shews  that  both  defendants  carried  off 
the  loppings,  which  were  the  plaintiff's  property.  That 
they  had  no  right  to  do.  I  do  not  know  whether  they 
were  of  any  value,  but  if  they  were,  the  taking  them  away 
was  an  actionable  wrong  for  which  both  defendants  are 
liable. 

I  think  to  the  extent  I  have  indicated  the  appeal  should 
be  allowed. 

Damages  reduced  by  $10  and  appeal 

dismissed  with  costs. 
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Statutes — Construction  of  statute — Preamble — Municipal  corporations  — 
By-law — Street  railways — Costs. 

In  January,  1891,  the  defendants  passed  a  by-law  to  raise  $75,000  for 
street  railway  purposes,  with  a  recital  that  it  was  necessary  to  raise 
that  sum  for  the  purpose  of  building  a  street  railway  connecting  the 
municipality  of  Neebing  with  the  municipality  of  Port  Arthur.  The 
by-law  had  been  submitted  to  the  electors,  and  had  been  carried  by 
their  votes,  but  no  by-law  had  been  passed  under  sec.  504  of  the 
Municipal  Act  actually  authorizing  the  construction  of  the  railway, 
nor  had  the  approval  of  the  Lieutenant-Governor-in-Council  been 
obtained;  and  the  provisions  of  section  505  of  the  Municipal  Act 
had  not  been  observed.  This  action  was  brought  to  restrain  the 
municipality  from  constructing  the  street  railway  under  this  by-law, 
and  on  the  4th  of  May,  1891,  while  the  action  was  pending,  an  Act,  54 
Vic.  ch.  78  (0.),  was  passed,  the  preamble  of  which  recited  inter  alia, 
that  the  corporation  was  desirous  of  constructing  and  operating  an 
electric  street  railway  at  a  cost  estimated  not  to  exceed  $75,000.  That 
they  had,  on  the  5th  January,  1891,  passed  a  by-law  authorizing  the 
construction  and  operation  of  such  a  railway,  and  had  petitioned  that 
it  might  be  confirmed  and  legalized.  The  Act  then  declared  that  the 
by-law  referred  to  in  the  preamble,  and  of  which  a  copy  was  set  forth  in 
the  schedule  to  the  Act  and  being  the  by-law  in  question,  was  legal  and 
valid  to  all  intents  and  purposes  ;  and  that  for  all  purposes  affecting  it, 
any  and  all  amendments  of  the  Municipal  Act  having  force  and  effect 
on  the  1st  of  August,  1891,  should  be  deemed  and  taken  as  having  been 
complied  with,  and  as  having  been  made  and  being  in  full  force  and 
effect  prior  to  the  passing  of  the  by-law.  After  the  passing  of  the 
Act  an  injunction  was  granted  by  Street,  J.,  restraining  the  defendants 
from  acting  under  the  by-law,  on  the  ground  that  the  Act  in  question 
did  not  go  far  enough.  The  action  was  afterwards  brought  down  to  trial 
and  MacMahon,  J.,  following  the  judgment  of  Street,  J.,  made  the 
injunction  perpetual : — 

Held,  reversing  these  judgments,  that  the  validating  Act  had  the  effect 
of  establishing  the  by-law  as  one  not  merely  for  raising  money,  but 
also  as  one  for  the  construction  of  the  road,  and  that  it  had  made  it 
valid  for  all  purposes  : — 

Held,  also,  that  the  plaintiffs  were  entitled  to  the  costs  of  the  action  down 
to  the  time  of  the  passing  of  the  Act,  and  in  addition  to  the  costs  of  a 
motion  in  Chambers  for  the  disposal  of  the  action,  and  that  the  defen- 
dants were  entitled  to  the  subsequent  costs  and  to  the  costs  of  the 
appeal. 

Observations  on  the  course  taken  by  the  legislature  in  passing  Acts  to 
validate  proceedings  which  are  under  attack  in  a  pending  action, 
leaving  the  costs  of  the  action  to  be  disposed  of  by  the  Court  as  if  the 
Act  had  not  passed. 

This  was  an  appeal  from  the  judgment  of  Street,  J.,  Statement, 
granting  an  interim  order  restraining  the  defendants,  until 
the  trial  of  the  action,  from  proceeding  with  the  construe- 
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Statement,  tion  of  a  street  railway  within  the  limits  of  their  munici- 
pality, and  from  the  judgment  of  MacMahon,  J.,  at  the 
trial,  continuing  and  making  perpetual  the  same  order. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  Burton, 
Osler,  and  Maclennan,  J  J.  A.,  on  the  28th  and  29th  of 
March,  1892. 

Belamere,  Q.  C,  for  the  appellants. 
Aylesworth,  Q.  C,  and  D.  W.  Saunders,  for  the  respon- 
dents. 

May  10th,  1892.  The  judgment  of  the  Court  was  de- 
livered by 

Osler,  J.  A.  :— 

The  action  was  brought  on  the  27th  April,  1891,  against 
the  Corporation  of  the  town  of  Port  Arthur,  the  mayor 
and  all  the  town  councillors,  and  two  other  persons  who 
were  contractors  with  the  corporation  for  the  construction 
of  an  electric  street  railway  within  the  limits  of  the  town* 
on  the  ground  that  no  by-law  had  been  passed  for  the  con- 
struction of  the  railway  as  required  by  section  504  of  the 
Municipal  Act,  sub-section  14,  and  that  none  of  the  pro- 
visions of  section  505  as  to  such  by-law  had  been  complied 
with. 

The  only  by-law  under  which  the  corporation  professed 
to  have  been  acting  was  one  passed  about  the  5th  January, 
1891,  entituled  "  A  by-law  to  raise  $75,000  for  street  rail- 
way purposes,  and  to  authorize  the  issue  of  debentures 
therefor,"  which  recited  that  it  was  necessary  to  raise  the 
sum  of  $75,000  for  the  purpose  of  building,  equipping, 
and  maintaining  and  operating  a  street  railway  connecting 
the  municipality  of  Neebing  with  the  business  centre  of 
the  municipality  of  Port  Arthur. 

The  motion  for  the  interim  injunction,  notice  of  which 
had  been  given  on  the  30th  April,  came  on  to  be  heard 
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before  Street,  J.,  on  the  26th  May.    In  the  meantime  an  Judgment. 
Act  had  been  passed  by  the  legislature  which,  as  the  Osler, 
defendants  contended,  had  the  effect  of  validating  and  J,A> 
extending  the  provisions  of  their  by-law,  and  which  they 
relied  upon  as  affording  a  complete  defence  to  the  action, 
leaving  only  the  costs  to  be  disposed  of.    The  learned 
Judge  held  against  the  defendant's  contention,  and  it  is 
substantially  his  judgment  which  is  in  review  upon  this 
appeal. 

The  by-law  in  question  was  carried  by  the  votes  of  the 
electors,  and  though  really  a  mere  money  by-law,  is  a  by- 
law to  raise  money  for  the  expressed  purpose  of  building, 
equipping,  maintaining,  and  operating  a  street  railway  con- 
necting the  adjoining  municipality  of  Neebing  with  that  of 
Port  Arthur.  When  it  was  passed,  the  authority  for  con- 
structing a  railway  by  a  municipal  corporation,  was  to  be 
found  in  section  504,  sub-section  14,  of  the  Municipal  Act,  a 
clause  which  had  been  added  by  section  25  of  the  Municipal 
Amendment  Act  of  1890,  53  Yic.  ch.  50  (0.),  and  which 
authorizes  a  corporation  to  pass  by-laws  for  building, etc.,and 
operating  street  railways  on  the  streets  of  the  municipality 
upon  such  terms  as  the  Lieutenant-Governor-in-Council 
shall  approve,  etc. ;  and  section  505,  which  provides  that  no 
such  by-law  shall  be  passed  until  estimates  of  the  intended 
expenditure,  copy  of  the  by-law,  notice  of  time  of  taking  the 
poll,  and  of  the  day  appointed  for  finally  considering  the  by- 
law, have  been  published,  as  prescribed,  for  three  months, 
nor  unless  a  majority  of  the  electors  voting  vote  in  favour 
of  the  by-law,  nor  unless  it  is  passed  within  three  months 
after  holding  the  poll. 

No  by-law  had  been  passed  by  the  council  under  these 
sections. 

On  the  4th  of  May,  1891,  the  Act  54  Vic.  ch.  78,  which 
the  defendants  rely  upon,  was  passed,  entituled  an  Act  to 
consolidate  the  debt  of  the  Town  of  Port  Arthur.  The 
preamble  recites,  among  other  things,  that  the  corporation 
had  represented  that  they  were  desirous  of  constructing 
and  operating  a  system  of  electric  street  railway  for  the 
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Judgment,  benefit  of  the  corporation,  estimated  not  to  exceed  $75,000  ; 
Osler,  and  that  the  corporation  had  passed  a  by-law  authorizing 
J,A*  the  construction  and  operation  of  the  said  electric  street 
railway  by  a  majority  of  the  electors  voting  thereon  on 
the  5th  January,  1891 ;  and  that  the  corporation  had  peti- 
tioned that  for  the  purpose  of  removing  all  doubts  as  to 
the  validity  of  the  by-law  the  same  might  be  confirmed  and 
legalized.  Other  matters  are  referred  to  in  the  preamble, 
concerning  which  the  defendants  desired  legislation,  quite 
unconnected  with  the  by-law.  Then  section  15  enacts : 
"  The  said  by-law  of  the  said  corporation  of  the  town  of 
Port  Arthur,fa  copy  whereof  is  appended  as  schedule  C.  to 
this  Act,  *  *  is  hereby  confirmed  and  declared  to  be  legal 
and  valid  to  all  intents  and  purposes."  And  the  debentures 
to  be  issued  under  it  are  declared  to  valid,  legal  and  binding 
on  the  town,  "  notwithstanding  anything  in  any  Act  or 
law  to  the  contrary,  *  *  and  for  all  purposes,  matters  and 
things  whatsoever  relating  to  or  affecting  the  said  by-law, 
any  and  all  amendments  of  the  Municipal  Act  having  force 
and  effect  on  the  1st  day  of  August,  1891,  shall  be  deemed 
and  taken  as  having  been  complied  with,  and  as  having  been 
made  and  being  in  full  force  and  effect  prior  to  the  passing 
of  the  said  by-law." 

Sub-section  2  provides  that  nothing  in  the  section  con- 
tained shall  prejudice  or  affect  the  question  of  costs  of  any 
action  or  proceeding  now  pending. 

Sub-section  3.  Nothing  in  the  section  shall  be  construed 
to  relieve|the  corporation  from  obtaining  the  approval  of 
the  Lieutenant-Governor-in-Council  under  section  504, 
sub-section  14,  of  the  Municipal  Act. 

This  Act  is  a  very  unhappily  framed  piece  of  legislation. 
The  language  of  section  15  is  confused  and  obscure,  and 
the  schedule  shews  that  the  recital  in  the  preamble  is  at 
variance  with  the  facts. 

Taking  that  section  as  the  enacting  clause  by  itself,  it 
declares  that  the  by-law  mentioned  therein,  and  which  is 
set  out  in  full  in  the  schedule,  is  legal  and  valid  to  all 
intents  and  purposes,  notwithstanding  anything  in  any 
Act  or  law  to  the  contrary. 
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That  is  plain  enough.    But  what  is  meant  by  the  last  Judgment, 
clause  of  the  sub-section  1,  that  for  all  purposes,  matters  Osler, 
and  things  relating  to  or  affecting  the  said  by-law,  all  JA> 
amendments  of  the  Municipal  Act  having  force  and  effect 
three  months  after  the  date  of  the  Act,  shall  be  taken  as 
having  been  complied  with,  and  as  having  been  made  and 
in  full  force  and  effect  prior  to  the  passing  of  the  by-law  ? 

This  language  is  peculiar,  and  seems  intended  to  extend 
to  something  beyond  the  mere  declaration  of  validity  found 
in  the  first  part  of  the  section.  Its  natural  meaning  is  not 
only  that  any  objections  to  the  by-law  founded  upon  the 
absence  of  authority  to  pass  it  by  reason  of  non-compliance 
with  any  amendments  to  the  Municipal  Act  which  would 
be  in  force  on  the  1st  August  following  the  passage  of  the 
Act,  are  removed,  but  (and  this  is  the  important  part),  that 
all  such  amendments  are  deemed  to  have  been  in  force, 
and  everything  which  by  reason  of  their  requirements  was 
necessary  to  have  been  done  in  order  to  make  such  a  by- 
law valid  is  to  be  deemed  to  have  been  done  and  complied 
with  before  the  'passing  of  the  by-law. 

We  know  that  the  present  litigation  was  pending  when 
the  Act  was  passed.  We  may  read  it  in  the  light  of  that 
fact,  and  we  see  too,  that  the  legislature  was  aware  of  it, 
as  it  leaves  (most  improperly  as  I  consider)  the  question 
of  the  costs  of  "  any  action  or  suit  now  pending  "  to  be 
disposed  of  by  the  Court. 

What  then  could  the  legislature  have  intended  to  cure 
by  this  enactment  ?  At  the  commencement  of  the  suit 
the  by-law  was  open  to  two  objections  (I  know  of  no 
others)  :  L  It  was  a  by-law  to  raise  money  for  the  construc- 
tion of  a  street  railway  when  no  by-law  had  been  passed 
in  the  manner  required  by  law,  or  at  all,  under  sec.  504, 
sub-section  14,  and  section  505  of  the  Municipal  Act.  2. 
It  purports,  according  to  my  brother  Street's  view  of  its 
meaning,  which  is  also  mine,  to  provide  money  for  the 
construction  of  such  a  railway  which  is  to  extend  into  the 
limits  of  an  adjoining  municipality.  Upon  either  or  both 
of  these  objections  the  plaintiffs  must  have  succeeded,  for 
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Judgment,  when  the  by-law  was  passed  the  requirements  of  sub-section 
Oslek,  14  of  section  504,  and  section  505  had  not,  as  I  say,  been 
J,A*  complied  with,  and  sub-section  16  (the  amendment  of  section 
504  introduced  by  the  Municipal  Amendment  Act  of  1891) 
which  authorized  the  extension  of  such  a  road  beyond  the 
limits  of  the  municipality,  had  not  been  passed.  If,  there- 
fore, before  the  passage  of  the  validating  Act  it  had  been 
asked  in  what  respect  this  by-law  was  defective,  the  two 
objections  I  have  mentioned  would  at  once  have  been 
pointed  out.  If  the  legislature  had  stopped"  short  at 
declaring  the  by-law  legal  and  valid  to  all  intents  and 
purposes,  the  plaintiffs  might  have  said  that  it  had  not  gone 
far  enough,  and  that  in  the  absence  of  a  by-law  expressly 
authorizing  the  construction  of  the  road  either  within,  or 
within  and  beyond  the  limits  of  the  municipality,  the 
money  intended  to  be  raised  under  the  by-law  could 
not  be  expended.  That  is  the  ground  of  this  action,  and 
it  is  that  which  the  plaintiffs  seek  to  restrain.  Possibly  it 
might  have  been  urged  in  answer  to  that  objection  that  by 
merely  validating  the  by-law  the  construction  of  the  road 
was  impliedly  authorized.  But  we  have  in  addition  the 
further  provision  which  I  have  quoted,  which  appears  to 
me  to  go  the  whole  length  of  validating  the  by-law,  and  of 
declaring  that  the  conditions  necessary  to  the  authority  to 
pass  it  had  been  performed,  one  of  which  was  of  course 
the  passage  of  a  by-law  to  authorize  the  construction  of 
such  a  road. 

Two  circumstances  point  strongly  to  the  conclusion  that 
this  was  the  intention  of  the  legislature. 

For  what  reason  could  section  15  have  referred  to  an 
amendment  of  the  Municipal  Act,  which  was  not  to  come 
into  force  generally  until  a  subsequent  period,  but  which 
as  regards  this  by-law  was  to  be  deemed  not  only  to  have 
been  in  force  prior  to  its  passing,  but  to  have  been  com- 
plied with  ?  The  only  provision  to  which  this  can  possibly 
refer  is  that,  in  the  absence  of  which  it  was  or  would  have 
been  void  on  one  of  the  grounds  I  have  mentioned,  namely, 
sub-section  16,  which  authorizes  the  construction  of  the 
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road  beyond  the  limits  of  the  municipality.  Again  Judgment, 
what  can  have  been  the  object  of  sub-section  3  of  section  Osler, 
15,  which  provides  that  nothing  in  the  section  contained  JA- 
shall  be  construed  so  as  to  relieve  the  defendants  from 
obtaining  the  approval  of  the  Lieutenant-Governor-in- 
Council  under  the  provisions  of  section  504,  sub-section  14  ? 
If  it  had  been  intended  simply  to  validate  the  by-law  as  a 
money  by-law  leaving  it  still  incumbent  on  the  municipality 
to  pass  another  by-law  to  construct  the  road,  such  a  clause 
would  have  been  entirely  unnecessary.  The  defendants 
must  in  any  case  have  done  all  that  sub-section  14  and 
section  505  require  them  to  do  in  passing  such  a  by-law, 
inclusive  of  getting  the  consent  of  the  Lieutenant-Governor- 
in-Council  to  the  terms  on  which  the  road  should  be  operated. 
But  if  we  suppose  that  the  legislature  meant  to  allow  that, 
with  that  exception,  all  conditions  precedent  to  constructing 
and  operating  the  road  had  been  performed  and  complied 
with  to  make  the  by-law  valid  (and  the  consent  seems  not  to 
be  a  condition  precedent  to  passing  the  by-law),  the  langu- 
age of  the  section  becomes  consistent  and  intelligible,  while 
on  any  other  assumption  it  is  neither  one  nor  the  other. 
Moreover  clause  No.  2  of  the  section  fairly  implies  that 
nothing  was  intended  to  be  left  undisposed  of  except  the 
costs  of  the  action. 

For  these  reasons  I  find  myself  unable  to  agree  with 
the  opinion  of  my  learned  brother  Street,  that  the  vali- 
dating Act  is  not  an  answer  to  the  action.  I  think,  with 
great  respect,  that  it  must  be  so  regarded.  Parliament,  it 
has  been  said,  and  I  suppose  the  legislature  too,  can  do 
everything  but  make  a  man  a  woman,  or  vice  versa.  In 
other  respects  they  can  make  things  that  are  not  to  be  as 
things  that  are ;  and  I  think  the  inevitable  construction 
of  the  language  they  have  used  is  that  that  feat  has  been . 
performed  by  them  in  this  case,  and  that  the  by-law, 
expressed  to  be  one  to  raise  money  for  the  construction 
of  the  railway,  is  to  be  regarded  as  one  authorizing  the  con- 
struction of  the  railway ;  or  that  such  a  by-law  is  to  be 
deemed  to  have  been  passed,  leaving  as  the  one  thing 
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Judgment,  necessary  to  be  obtained,  the  consent  of  the  Lieutenant- 
Osler,  Governor-in-Council.  It  is  to  be  observed  too,  that  in 
J,A-  substance  this  was  the  only  thing  that  remained  to  be 
done,  and  that  however  irregularly  or  illegally  it  had  been 
procured  the  consent  of  the  ratepayers  to  the  construction 
of  the  road  had  been  manifested  by  the  passage  of  the  by- 
law, and  that  the  rough  estimate  of  the  cost  had  been 
impliedly  given  in  the  sum  proposed  to  be  voted  for  its 
construction.  Under  such  circumstances  the  legislature 
probably  saw  that  no  injustice  would  be  done  by  a  cura- 
tive Act,  and  intended  that  the  fact  should  be  regarded 
as  recited  in  the  preamble. 

As  regards  the  disposition  of  the  appeal,  the  interim 
injunction  was  continued  to  the  trial,  and  afterwards  made 
perpetual  on  the  ground  that,  notwithstanding  the  valida- 
ting Act,  the  plaintiffs  had  the  right  to  maintain,  and  were 
entitled  to  succeed  in  the  action  ;  and  so  is  the  judgment. 
The  second  section  of  the  Act  was  not  applied,  or  acted  on, 
for  that  reason.  I  think  the  intention  of  the  legislature 
was,  that  it  should  be,  and  that  nothing  was  intended  to 
be  left  open  but  the  question  of  costs.  That  is  a  practice 
that  cannot  be  too  strongly  condemned.  When  the  val- 
idity of  proceedings,  which  are  the  subject  of  litigation,  is 
so  doubtful  that  it  is  thought  worth  while  to  obtain  an  Act 
of  the  Legislature  to  confirm  them,  it  is  more  reasonable 
that  the  parties  seeking  legislation  should  be  ordered  to 
pay  the  costs  as  incidental  to  the  relief,  than  that  these 
should  be  left  to  depend  upon  the  determination  of  the 
hypothetical  question  of  right :  Holden  v.  Town  of  Belle- 
ville, 39  U.  C.  R.  88.  That,  nevertheless,  as  I  construe  the 
Act,  is  what  the  Legislature  in  its  wisdom  has  thought  fit  to 
do  in  this  case. 

Instead,  however,  of  the  injunction  being  dissolved,  and 
the  action  dismissed,  and  the  costs  dealt  with  under  the 
2nd  sub-section  of  section  15,  it  has  been  continued  and 
made  perpetual,  and  the  costs  of  the  action  adjudged  on 
the  principle  that,  notwithstanding  the  Act,  the  plaintiffs 
had  the  right  to  recover. 
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This,  I  think,  for  the  reasons  above  assigned,  was  wrong.  Judgment. 
The  costs  should  have  been  disposed  of  on  the  footing  that  osler, 
the  plaintiffs  were  right  when  they  commenced  their  action,      J- A- 
but  that  the  Act,  by  validating  the  proceedings  complained 
of,  had  made  its  further  prosecution  improper.    The  only 
costs  to  which,  in  my  opinion,  they  were  entitled  were 
the  costs  which  had  been  incurred  up  to  the  time  the  Act 
was  passed,  and  of  a  motion  in  Chambers  to  dispose  of 
them  on  that  footing. 

The  appeal  should  therefore  be  allowed  and  the  judg- 
ment below  varied  by  directing  that  the  action  be  dis- 
missed, but  that  the  plaintiffs  should  have  such  costs  as  I 
have  indicated.  I  think  they  should  not  have  the  costs  of 
making  the  mayor  and  town  councillors,  and  other  defen- 
dants, parties.  That  seems  to  have  been  unnecessary  from 
any  point  of  view,  and  it  was  conceded  that  they  wholly 
failed  to  make  out  any  case  for  personal  relief  against,  or 
personal  liability  on  the  part  of  those  persons. 

The  defendants  should  have  their  costs  subsequent  to 
the  motion  for  injunction,  and  the  costs  of  the  appeal. 
The  former  on  the  whole  I  think  they  are  entitled  to,  not- 
withstanding that  they  passed  a  by-law  for  the  construction 
of  the  road.  They  were  compelled  to  do  that  on  the  peril  of 
having  the  whole  of  the  work  delayed  until  the  final  dis- 
position of  the  action,  and  it  is  the  plaintiffs  who  by 
bringing  it  down  for  trial  have  invited  a  decision  upon 
the  merits. 
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Marsh  et  al.  v.  Webb  et  al. 

Champerty  and  Maintenance — Deed — Right  of  entry — Possession — 32  H. 

VIII.  ch.  9. 

The  plaintiffs  were  heirs-at-law  of  M.  A.  M.,  a  married  woman,  to  whom 
in  1849,  her  husband  G.  S.  M.  joining  in  the  deed,  one  G.  conveyed  five 
acres  of  land,  part  of  a  lot  of  100  acres  conveyed  to  him  in  1841  by  the 
patentee  under  a  Crown  grant  of  the  year  1828.  G.  S.  M.  was  in  pos- 
session of  four  acres  of  the  five  acres  in  question  for  some  time  before 
1835,  when  he  married,  and  then  he  and  his  wife  remained  in  posses- 
sion of  the  four  acres  till  1849,  and  then  of  the  four*acres  and  the  addi- 
tional one  acre  till  the  wife's  death  in  1864  : — 

Held,  affirming  the  judgment  of  the  Queen's  Bench  Division,  21  0.  R. 
281,  Burton,  J.  A.,  dissenting,  that  the  deeds  from  the  patentee  to  G. 
and  from  G.  to  M.  A.  M.  might  be  upheld,  notwithstanding  the  Stat- 
ute of  Maintenance,  32  H.  VIII.  ch.  9. 

Per  Hagarty,  C.  J.  0. ,  and  Osler,  J.  A.  The  statute  applies  only  to 
cases  of  adverse  possession,  and  there  being  no  evidence  one  way  or 
the  other,  the  Court  was  not  bound  to  draw  the  inference  that  the 
possession  of  G.  S.  M.  was  adverse  to  the  patentee.  If  it  did  apply 
and  G.  had  only  a  pretenced  title,  still  that  pretenced  title  had  been 
lawfully  acquired  by  M.  A.  M.  to  the  strengthening  of  her  possessory 
title,  there  being  nothing  in  the  statute  avoiding  such  a  transaction. 

Per  Maclennan,  J.  A.  The  statute  did  not  apply  because  the  possession 
of  G.  S.  M.  having  begun  (as  Maclennan,  J.  A.,  upon  the  evidence 
held)  while  the  title  was  in  the  Crown,  was  not  then  adverse,  and 
would  not  become  so  without  a  subsequent  ouster  by  him  of  which  there 
was  no  evidence.  Burton,  J. A. ,  agreed  on  that  point  with  Maclennan, 
J.  A. ,  but  held  that  there  was  no  evidence  of  this  prior  possession. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Queen's  Bench  Division,  reported  21  O.R  281. 

The  plaintiffs  in  the  action  were  the  heirs-at-law  of 
Mary  Ann  Marsh,  and  the  action  was  brought  on  the  30th 
of  October,  1889,  to  recover  possession  of  five  acres  of 
land  being  part  of  the  south  west  part  of  lot  number  34 
in  broken  concession  "  B  "  of  the  township  of  Murray. 

The  lot  of  which  the  land  in  question  formed  a  part  was  in 
1828  granted  by  the  Crown  to  King's  College,  and  on  the 
18th  March,  1841, it  was  granted  by  King's  College  to  James 
B.  Greenshields  in  fee.  He,  on  the  9th  May,  1849,  con- 
veyed the  five  acres  in  question  to  Mary  Ann  Marsh, 
wife  of  George  S.  Marsh,  in  fee,  the  conveyance  being 
executed  by  George  S.  Marsh  as  well  as  by  Greenshields, 
though  Marsh  was  not  named  as  a  party. 

At  the  time  of  the  conveyance  by  King's  College  to 
Greenshields,  George  S.  Marsh  was  in  possession  of  four 
acres  of  the  five  acres  with  his  wife  Mary  Ann  Marsh,  to 
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whom  he  had  been  married  in  1835.    They  lived  together  Statement, 
on  the  land  until  the  year  1864,  when  she  died  intestate, 
leaving  surviving  her  the  plaintiffs  (her  children  and  grand- 
children), and  also  her  husband  George  S.  Marsh.  George 
S.  Marsh  died  on  the  13th  January,  1889. 

The  defendants  claimed  title  as  follows  :  On  the  12th 
May,  1858,  George  S.  Marsh  conveyed  to  George  Coon,  his 
son-in-law,  the  five  acres  in  question  together  with  other 
lands,  habendum  to  the  grantee  his  heirs  and  assigns  for 
ever,  the  five  acres  being  referred  to  as  "  particular^ 
described  in  a  certain  deed  made  by  James  B.  Greenshields 
to  Mary  Ann  Marsh  the  wife  of  the  said  party  hereto  of 
the  first  part." 

On  the  27th  January,  1859,  George  S.  Marsh  and  Mary 
Ann  Marsh  his  wife  and  George  Coon  joined  as  mortgagors 
in  a  mortgage  of  the  five  acres  in  question  to  Harvey 
Fowler  to  secure  £110.  Endorsed  upon  this  mortgage  was 
a  certificate  of  two  justices  of  the  peace,  in  the  form  then 
required,  of  the  consent  of  Mrs.  Marsh  to  convey  her  estate 
without  coercion  on  the  part  of  her  husband. 

On  the  31st  July,  1860,  the  sheriff  of  Northumberland 
and  Durham  sold  to  George  Coon,  under  writs  of  execu- 
tion against  George  S.  Marsh,  the  interest  of  George  S. 
Marsh  in  the  five  acres  in  question  together  with  other 
lands  and  a  conveyance  was  at  once  made  in  pursuance  of 
the  sale. 

On  the  31st  July,  1860,  George  Coon  and  George  S. 
Marsh  and  Mary  Ann  Marsh  as  mortgagors,  and  Elizabeth 
Ann  Coon,  wife  of  George  Coon,  and  Mary  Ann  Marsh 
again,  as  parties  of  the  second  part,  to  bar  their  dower, 
conveyed  the  five  acres  together  with  other  lands  by  way 
of  mortgage  to  Harvey  Fowler  the  elder,  to  secure  pay- 
ment of  Si, 294.00.  The  five  acres  were  again  described 
by  reference  to  the  conveyance  from  Greenshields  to  Mary 
Ann  Marsh,  and  the  usual  certificate  by  two  justices  of  the 
peace  was  endorsed. 

This  mortgage  and  that  of  the  27th  January,  1859,  were 
discharged  on  the  2nd  February,  1869. 

On  the  16th  January,  1869,  George  Coon  conveyed  the 
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Statement,  five  acres  in  question,  together  with  other  lands,  by  way 
of  mortgage  to  the  Canada  Permanent  Loan  and  Savings 
Company  and  the  mortgagees  on  the  8th  May,  1873,  under 
the  power  of  sale  in  this  mortgage,  conveyed  the  same 
lands  to  Daniel  T4  McKenzie,  whose  widow  and  children, 
upon  his  dying  intestate,  conveyed  to  the  defendants. 

After  the  death  of  his  wife  George  S.  Marsh  continued 
to  live  upon  the  place  with  Coon  until  1870 ;  then  Coon 
lived  on  it ;  and  it  finally  came  into  the  possession  of  the 
immediate  predecessor  in  title  of  the  defendants  in  the  pre- 
sent action  when  he  purchased. 

The  action  was  tried  at  Cobourg  at  the  Spring  Assizes  of 
1891,  before  Rose,  J.,  who,  at  the  close  of  the  case,  gave 
judgment  in  favour  of  the  defendants  upon  the  ground 
that  the  conveyance  from  King's  College  to  Greenshields^ 
having  been  made  while  the  possession  was  in  George 
S.  Marsh,  was  inoperative  under  the  Statute,  32  H.  VIII, 
ch.  9,  section  2  of  which  enacts  "  that  no  person  nor 
persons  *  *  shall  from  henceforth  bargain,  buy  or  sell, 
or  by  any  ways  or  means  obtain,  get  or  have,  any  pre- 
tenced  rights  or  titles  *  *  in  or  to  any  manors,  lands, 
tenements,  or  hereditaments,  (except  such  person  or  per- 
sons which  shall  so  bargain,  sell,  give,  grant,  covenant,  or 
promise  the  same,  their  antecessors,  or  they  by  whom  he 
or  they  claim  the  same,  have  been  in  possession  of  the 
same,  or  of  the  reversion  or  remainder  thereof,  or  taken 
the  rents  or  profits  thereof,  by  the  space  of  one  whole  year 
next  before  the  said  bargain,  covenant,  grant,  or  promise 
made)    *    *  ." 

Upon  appeal  by  the  plaintiffs  to  the  Divisional  Court 
this  judgment  was  reversed,  the  learned  Judges  being  of 
opinion  that  the  possession  of  George  S.  Marsh  was  not 
adverse  to,  but  consistent  with,  the  paper  title. 

The  defendants  appealed,  and  the  appeal  was  argued 
before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
JJ.A.;  on  the  28th  of  March,  1892. 


W.  R.  Riddell,  and  F.  L.  Webb,  for  the  appellants. 
J.  R.  Roaft  for  the  respondents. 
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June  21st,  1892.    Hagarty,  C.  J.  O. :—  Judgment. 

Hagarty, 

It  appears  to  me  that  a  very  unusual  application  of  the  C.J.O. 
Statute  of  Maintenance  is  sought  in  the  present  case. 

George  S.  Marsh,  who  died  in  1889,  is  shewn  to  have 
been  in  apparent  possession  of  four  acres  of  ground,  part 
of  the  west  half  of  the  lot,  as  far  back  as  1823,  or  possibly 
from  an  earlier  date.  The  land  had  been  patented  to 
King's  College  in  1828,  part  of  the  endowment. 

In  1841  the  college  sold  to  Greenshields,  and  in  1849, 
in  consideration  of  <£50,  Greenshields  bargained,  sold  and 
released  to  Mary,  the  wife  of  Marsh,  then  living  with  him 
on  the  land,  five  acres,  clearly  by  his  appointment  and 
assent,  as  he  signs  and  seals  the  deed,  although  not  a  for- 
mal party  thereto,  and  it  was  registered  on  a  memorial 
executed  by  him.  In  several  conveyances  subsequently 
executed  by  him  the  land  is  mentioned  as  described  in  a 
certain  deed  from  James  B.  Greenshields  to  Mary  Ann 
Marsh,  his  wife. 

They  continued  in  possession  of  the  five  acres,  having 
got  an  additional  acre  by  the  Greenshields'  deed  over  and 
above  the  four  acres  which  they  previously  possessed. 

The  wife  died  in  1864 ;  the  husband  is  stated  to  have 
continued  on  as  tenant  by  the  curtesy. 

The  only  conveyances  by  which  she  conveyed  her  interest 
were  the  mortgages  to  Harvey  Fowler  in  1860  and  1859. 

These  and  another  mortgage  from  the  husband  alone 
were  duly  discharged,  and  consequently  are  as  if  they 
never  existed. 

But  the  defendants  urge  that  the  money  used  for  their 
discharge  came  from  a  mortgage  made  by  George  Coon,  the 
wife's  son-in-law,  to  the  Canada  Permanent  Loan  and 
Savings  Company. 

George  Coon  in  1 858  had  obtained  a  deed  of  the  land 
from  George  S.  Marsh  of  whatever  estate  he  had,  and  had 
also  purchased  George  S.  Marsh's  interest  on  a  sheriff's  sale 
on  execution  against  Marsh ;  and  in  1869,  George  Coon 
mortgaged  the  land  to  the  Canada  Permanent  Loan  and 
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Judgment.   Savings  Company,  and  the  money  obtained  from  them 
Hagarty,  was  used  to  pay  off  Fowler. 
C.J.O.         The  defendants  claim  under  a  sale  made  under  process 
by  the  Canada  Permanent  Loan  and  Savings  Company. 

They  now  say  that  it  was  a  mistake  in  not  having 
assignments  made  of  the  Fowler  mortgages,  instead  of 
merely  discharging  them,  and  that  this  may  still  be  done. 

Neither  Fowler  nor  the  Canada  Permanent  Loan  and 
Savings  Company  is  before  the  Court,  and  they  would  seem 
to  be  out  of  the  question. 

As  far  as  the  paper  title  is  concerned,  the  plaintiffs  are 
entitled  to  recover  as  the  heirs  of  Mary  Ann  Marsh  on  the 
determination  of  the  husband's  life  estate. 

But  the  main  contention  of  the  defendants  is,  that  both 
the  deed  to  Greenshields  from  the  College  and  that  from  him 
to  Mary  Ann  Marsh,  are  void  under  the  Statute  of  Main- 
tenance, as  at  common  law.  Both  were  prior  to  our  Act  of 
1851,  which  first  allowed  the  valid  sale  of  a  right  of 
entry. 

We  have  to  enquire  how  the  facts  were  at  the  time  of 
these  deeds. 

The  chief  witness  was  Devlin,  examined  under  commis- 
sion, and  I  think  my  learned  brother  Armour  has 
fairly  summed  up  the  result  of  his  evidence  at  21  O.  R.,  p. 
287. 

I  need  not  here  repeat  it.  Marsh  was  certainly  in  pos- 
session of  four  acres  at  and  prior  to  1841,  when  the  Col- 
lege conveyed  to  Greenshields  :  Bishop  of  Toronto  v.  Cant- 
well,  12  C.  P.  607  ;  Doe  Dunn  v.  McLean,  1  U.  C.  R.  151- 

It  is  clearly  laid  down  that  for  the  statute  to  operate 
the  possession  must  be  adverse. 

The  evidence  in  this  case  is  very  uncertain  on  this  head. 

It  must  be  remembered  that  the  only  witnesses  are 
speaking  of  what  appeared  to  be  the  state  of  affairs 
forty  or  fifty  years  ago  ;  and  all  they  can  say  is  how  they 
understood  things  to  be;  that  Marsh  was  in  possession, 
acting  or  talking  as  if  he  claimed  by  possession. 

If  we  are  called  upon  to  find  the  true  state  of  the  title 
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at  that  time,  I  am  not  satisfied  that  now  we  can  properly  Judgment, 
hold  that  he  was  holding  adversely  to  King's  College.  Hagarty, 

It  may  have  been  that  he  was  in  under  them,  or  by  O.J.O. 
their  permission  ;  we  cannot  say  that  they  had  any  know- 
ledge of  his  being  there. 

He  was  not,  in  the  most  favourable  view  of  the  evi- 
dence, ever  pretending  to  possess  more  than  four  acres  of 
their  100  acre  lot. 

It  must  have  often  happened  in  this  country  that  the 
owner  or  patentee  of  a  lot — which  possibly  he  had  never 
seen — might,  as  to  a  corner  of  it  of  four  acres,  be  squatted 
on  by  some  trespasser  without  his  knowledge. 

I  have  not  seen  any  case,  in  oar  numerous  ejectment 
cases,  where  the  deed  under  which  he  held,  has  been  held 
void  on  that  account. 

The  well  known  sub-section  4  of  section  5  of  our  Limi- 
tation Act,  E.  S.  0.  ch.  Ill,  following  the  like  provision  in 
the  Act  of  1834,  provides  for  the  protection  of  the  owner 
who  has  not  taken  possession,  when  another  has  entered 
while  the  land  was  in  a  state  of  nature,  until  the  owner 
has  knowledge  thereof. 

I  think  we  are  not  in  any  way  bound  to  hold  that  Marsh 
was  in  adverse  possession  in  1841  or  1849. 

Draper,  C.  J.,  in  Bishop  of  Toronto  v.  Cantwell,  12  C.  P. 
607,  points  out  that  if  the  person  in  possession  claimed  by 
any  privity  with  the  true  owner,  or  had  acknowledged  him  to 
be  the  owner,  still  more  if  he  admits  his  seisin,  or  had 
entered  under  a  contract  of  purchase  or  as  tenant,  he  could 
not  dispute  his  right  to  convey. 

As  one  having  to  judge  of  the  facts,  I  do  not  think  I  am 
bound  to  infer  from  the  evidence  that  the  possession  was 
adverse. 

Marsh's  own  conduct  in  paying  £50  for  the  five  acres, 
probably  a  very  full  value,  is  very  much  against  the 
assumption  that  he  was  claiming  to  be  owner ;  and  he 
on  several  occasions  in  raising  money  and  dealing  with  the 
land,  states  the  title  to  be  under  the  Greenshields  deed. 

I  am  most  reluctant  to  allow  him  or  any  one  claiming 
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dgment.  through  him,  to  insist — except  on  the  very  clearest  evi- 
Hagarty,  dence — that  such  a  deed  is  necessarily  void. 

But  I  entertain  a  very  strong  opinion  that  the  acceptance- 
of  the  conveyance  from  Greenshields  amounts  to  a  settle- 
ment of  all  defences  on  the  Statute  of  Maintenance,  and  I 
think  the  Queen's  Bench  Division  so  rightly  considered  it. 

I  think  that  it  has  that  effect  whether  the  conveyance 
had  been  direct  to  Marsh  or  by  his  appointment  and  con- 
sent to  his  wife. 

Armour,  C.  J.,  called  attention  to  the  4th  section  of  the 
statute  allowing  the  person  in  possession  to  take  convey- 
ance of  the  alleged  pretenced  title. 

The  main  object  of  the  statute,  judging  from  the 
preamble,  was  against  maintenance  and  for  the  protection 
of  the  actual  possessors  against  the  buyers  of  titles  of 
pretended  owners,  i.  e.,  titles  of  persons  out  of  possession.  It 
never  could  havebeen  intended  to  prevent  the  actual  possess- 
or from  perfecting  his  title.  The  general  effect  of  the  Act  is 
well  explained  in  I)oe  Williams  v.  Evans,  1  C.  B.  717. 

Many  authorities  are  there  noticed,  among  them  the 
leading  case  of  Partridge  v.  Strange,  Plowden,  77,  where 
it  is  held  that  the  title  of  one  out  of  possession,  however 
good  on  paper,  is  a  pretenced  title. 

Montague,  C.  J.,  in  the  latter  case,  says  that  "  the  statute 
has  a  proviso  in  it  that  it  shall  be  lawful  for  any  one, 
being  in  lawful  possession,  to  buy  or  obtain  the  pretenced 
right  or  title  of  any  person  " ;  and  in  Coke  Litt.,  369a,  it  is 
said  that  any  person  in  lawful  possession  may  obtain,  and 
get  in  by  any  reasonable  ways  or  means,  the  pretenced 
right  or  title  of  any  other  person  or  persons,  and  what  is  a 
pretenced  right  is  fully  considered. 

Tindal,  C.  J.,  cites  Underwood  v.  Lord  Courtown,  2  Sch. 
&  L.  65,  where  Lord  Redesdale  says  :  "  A  person  out  of 
possession  cannot  in  law  convey  anything  to  a  stranger ;  he 
can  give  only  a  release  to  one  in  possession  ;  and  the  law 
has  wisely  provided  this,  in  order  to  quiet  possessions." 

In  the  course  of  the  argument,  MauJe,  J.,  said :  "  The 
mischief  of  the  statute  could  hardly  apply  to  the  case  of 
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the  sale  of  a  large  estate,  the  vendor  being  at  the  time  out  Judgment, 
of  possession  of  a  small  part  only."    This  may  be  noticed  Hagarty, 
in  connection  with  the  objections  to  the  deed  from  the 
college  of  the  100  acres,  Marsh  being  in  possession  of  four 
acres. 

Lord  Eldon  quotes  approvingly  in  Gholmondeley  v.  Clin- 
ton, 4  Bli.,  at  p.  44,  the  judgment  in  Partridge  v.  Strange. 
It  is  also  noticed  in  Cook  v.  Field,  1 5  Q.  B.  460. 

Whatever  possessory  claim  Marsh  could  have  hafcl  to  the 
four  acres  must  be  considered  at  an  end  on  his  taking  a 
conveyance  of  sale  and  release  from  the  holder  of  the  paper 
title.  He  thereby,  also,  for  the  first  time,  got  a  claim  to 
another  acre — one-fifth  of  the  whole  property.  If  Marsh 
was  in  adverse  possession,  the  college  had  only  a  pretenced 
title  ;  and  it  is  argued  that  their  deed  to  Greenshields  was 
absolutely  void.  I  think  Greenshields  under  it  had,  not- 
withstanding, a  pretenced  title,  which  under  the  statute 
could  be  lawfully  bought  in  by  the  man  in  possession. 

I  doubt  very  much  whether  it  is  right  to  hold  that  this 
•deed  was  wholly  void  even  between  the  parties.  It  is  no 
doubt  void  for  the  purpose  of  upholding  the  grantee's  claim 
in  a  court  of  justice  to  oust  a  defendant  in  possession.  The 
statute  does  not  in  terms  avoid  it,  but  the  Court  in  Doe 
Williams  v.  Evans,  1  C.  B.  717,  treat  it  and  speak  of  it  as 
void,  and  so  it  was  by  the  common  law. 

Maule,  J.,  says :  "  The  statute  must  be  so  construed  as 
to  prevent  the  mischief  at  which  it  was  aimed  ;  and  that  as 
Prothero  (a  lessee  of  plaintiff)  bought  a  right  to  turn  the 
defendant  out  of  possession,  and  has  sought,  by  an  action  of 
ejectment,  to  turn  him  out,  the  case  is  clearly  within  the 
purview  of  the  Act.  It  is  unnecessary  to  determine  whether 
the  statute,  or  the  common  law,  makes  transactions  such  as 
these  void,  under  all  possible  combinations  of  circumstances. 
There  can  be  no  doubt  that  conveyances  of  titles  are  made 
void  to  the  extent  that  is  necessary  to  prevent  the  mis- 
chief which  the  Act  intended  to  remedy." 

If  Greenshields  had  proceeded  by  ejectment  against 
Marsh,  he  would  of  course  have  failed.    But  I  do  not  see 
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Judgment.  whv  hls  title  from  the  college  was  such  a  pretenced  title 
Hagarty,  as  the  man  in  possession  might  -not  lawfully  buy.  It 
C.J.O.  js  -n  furtherance  of,  and  not  in  defeat  of,  the  statute,  to 
hold  the  deed  from  the  college  good  for  the  purpose  to 
which  it  was  applied.  It  is  no  answer  to  urge  that  the 
penalty  prescribed  by  statute  was  incurred  both  by  the 
college  and  Greenshields  by  the  transaction.  The  penalty 
might  be  incurred  ;  the  deed  could  not  be  used  to  eject  him 
when  in  possession  ;  it  may  be  properly  avoided  for  all 
purposes  of  the  Act,  and  yet  operate  as  a  good  conveyance 
in  aid  of  and  to  uphold  the  possessory  title. 

The  effect  of  taking  a  conveyance  by  one  having  only  a 
possessory  title  is  discussed  in  Gray  v.  Richford,  1  A.  R. 
112  ;  2  S.  C.  R.  431. 

I  am  of  opinion  that  taking  this  conveyance  and  act- 
ing upon  it— treating  it  from  thenceforth  as  the  ground  of 
his  title — must  have  the  effect,  at  all  events,  of  preventing 
him,  and  all  those  claiming  under  or  through  him,  from 
raising  the  defence  as  to  the  sufficiency  of  Greenshields' 
right  to  convey.  Greenshields  gave  an  absolute  covenant 
for  right  to  convey.  It  would  seem  absurd  that  he  could 
be  sued  on  this,  alleging  as  a  breach  that  he  had  no  title 
to  convey,  as  the  deed  to  him  was  void  under  the  statute — 
or  that  being  so  void  he  should  recover  back  the  money 
paid  as  on  a  consideration  that  failed. 

The  provision  allowing  the  party  in  possession  to  perfect 
his  title  by  buying  the  pretenced  title  would  be  worse 
than  useless  and  misleading  if  it  did  not  apply  to  any  pre- 
vious title  under  which  the  pretenced  title  was  held, 
although  it  was  open  to  the  same  objection  as  proceeding 
from  a  party  out  of  actual  possession. 

I  think  we  should  construe  this  statutable  provision  lib- 
erally. It  was  enacted,  it  is  assumed,  to  enable  persons  in 
possession  to  perfect  their  title  and  to  make  it  marketable, 
and  not  resting  solely  on  evidence  of  possession.  Such  a 
privilege  could  be  exercised  without  any  danger  of  main- 
tenance, and  would  be  rather  in  avoidance  of  it. 

Osler,  J.  A.,  concurred. 
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MACLENNAN,  J. A.  : —  Judgment. 

Maclennan, 

The  conclusion  at  which  I  have  arrived  after  much  J-A- 
doubt  is  that  the  judgment  appealed  from  is  right. 

The  authorities  shew  that  in  order  to  the  application  of 
the  statute,  32  H.  VIII,  c.  9,  it  is  not  sufficient  that  some 
one  other  than  the  true  owner  should  be  in  occupation,  it 
is  required  that  the  true  owner  should  have  been  disseised; 
he  must  have  been  ousted  of  his  possession :  William  v. 
Thomas,  12  East,  141  ;  Hall  v.  Surtees,  5  B.  &  Aid.  687 ; 
Doe  Human  v.  Pettett,  ib.,  223  ;  Bex  v.  Axbridge,  2  A.  & 
E.  520;  Bishop  of  Toronto  v.  Cantwell,  12  C.  P.  607,  and 
many  other  cases. 

The  witness  Singleton  proves  the  possession  of  Marsh  to 
have  begun  as  far  back  as  1823  or  1824.  He  says  he  him- 
self is  seventy-three  years  of  age.  and  that  Marsh  was  in 
possession  when  he  was  five  or  six  years  old.  The  appel- 
lants' counsel  admits  that  the  evidence  of  possession 
goes  back  as  far  as  1835,  and  both  in  the  reasons  of 
appeal  and  in  the  argument  before  us,  the  appellants  con- 
tended that  the  possession  began  several  years  before  the 
patent  to  King's  College  in  1828.  The  possession,  therefore, 
began  while  the  title  was  in  the  Crown. 

It  seems  to  be  undoubted  law  that  the  Crown  cannot 
be  disseised  :  Com.  Dig.  Praer.  D.  71  ;  Bac.  Abr.  Praer. 
E.  6.  At  p.  466  of  the  latter  work,  the  law  is  thus  stated  : 
"  Therefore,  if  the  king  be  seised  in  fee  of  the  manor  of 
B.  and  a  stranger  rent  a  shop  in  a  vacant  plot  of  it  and 
take  the  profit  of  it  without  paying  any  rent  to  the  king ; 
and  after  the  king  grant  over  the  manor  in  fee,  and  the 
stranger  continue  in  the  shop  and  occupy  it  as  before, 
this  is  no  dissessin,  but  an  intrusion  on  the  king's  pos- 
session ;  for  that  the  king's  title  appearing  on  record,  the 
entry  in  pais,  which  is  not  an  act  of  equal  notoriety,  will 
not  divest  it  out  of  him :  if  then  the  king  is  not  disseised, 
his  conveyance  of  the  freehold  is  good,  and  the  grantee  is 
seised  by  virtue  of  it ;  and,  consequently,  cannot  be  said 
to  be  disseised  by  the  stranger  who  has  made  no  entry  on 
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Judgment,  him  after  the  king's  conveyance,  but  only  continued  the 
Maclennan,  old  interest  which  he  had  before  the  grant ;  and  so 
J.  A.       remains  an  intruder  still,  and  liable  to  an  action  of  trespass 

or  ejectment  for  it."    See  also  Doe  West  v.  Howard,  5  0. 

S.  462. 

It  seems  to  follow  from  this  that  King's  College  was  not 
disseised,  and  therefore  their  conveyance  to  Greenshields 
was  good,  and  unless  something  could  be  shewn  as  hav- 
ing occurred  after  18th  March,  1841,  when  Greenshields 
obtained  his  title,  and  before  9th  May,  1849,  when  he  con- 
veyed to  Mrs.  Marsh,  which  had  the  effect  of  disseising 
Greenshields  and  turning  his  seisin  into  a  mere  right  of 
entry,  it  would  seem  that  the  conveyance  to  Mrs.  Marsh 
was  good. 

Now,  I  do  not  find  evidence  of  anything  of  that  kind  ; 
the  only  person  who  gives  evidence  of  the  character  of 
Marsh's  possession  is  Devlin,  who  says  "  Marsh  claimed  to 
hold  by  possession,"  and  that  this  was  in  1845.    He  says 
in  another  place :  "  He  and  my  grandfather  had  several 
talks  about  it,  and  in  their  talks  I  have  heard  him  speak 
about  this  claim.    My  grandfather  wanted  him  to  go  off, 
but  he  refused  to  get  off."    I  do  not  think  this  amounts  to 
anything  at  all.    I  do  not  see  how  his  merely  saying  he 
claimed  by  possession,  or  his  refusal  to  go  off  at  the  request 
of  a  stranger,  could  be  evidence  that  he  was  a  disseisor  or 
was  holding  adversely  to  the  true  owner.    The  same  wit- 
ness says  in  another  place  :  "  He  held  the  west  half  by 
possession  the  same  as  the  other  property  was  held.    As  I 
said  before,  he  held  these  through  the  Chisholms.  They 
held  their  possession  by  the  government."    This  statement 
is  not  very  clear,  but  it  seems  to  mean,  and  it  comes  from 
one  of  the  appellants'  witnesses,  that  the  possession  had 
been  originally  obtained  from  or  with  the  privity  of  the 
Crown ;  in  which  case  it  would  be  a  fortiori  that  neither 
the  Crown  nor  those  claiming  under  the  Crown  could  be 
disseised  by  a  mere  continuance  in  possession. 

I  think,  therefore,  that  the  proper  inference  from  all 
the  facts  of  this  case  is,  that  the  possession  of  Marsh  was 
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not  an  adverse  possession,  either  when  Greenshields  ob-  Judgment, 
tained  his  conveyance,  or  after  he  conveyed  to  Mrs.  Marsh,  Maclennan, 
and  that,  therefore,  the  latter  conveyance  was  good  and 
not  void.  This  conclusion  of  fact  is  immensely  strength- 
ened, in  my  judgment,  by  the  simple  circumstance  of  the 
conveyance  to  Mrs.  Marsh  having  been  made  with  the 
consent  and  by  the  procurement  of  her  husband. 

For  these  reasons,  I  am  of  opinion  that  the  judgment 
appealed  from  is  right,  and  ought  to  be  affirmed. 

Burton,  J.  A. : — 

I  think  that  the  sole  question  in  this  case  is  whether  an 
appellate  Court  can  properly  reverse  the  finding  of  the 
trial  Judge,  concurred  in  as  it  has  been  by  one  of  the 
Judges  of  the  Divisional  Court,  that  at  the  time  "of  the 
conveyance  from  King's  College  to  Greenshields,  there  was 
some  one  in  adverse  possession. 

If  that  finding  was  warranted  upon  the  evidence  that 
conveyance  was  absolutely  null  and  void  at  common  law 
independently  of  the  Statute  of  Maintenance. 

That  an  actual  or  constructive  possession  was,  before 
the  change  in  the  law,  necessary  at  common  law  to  the 
transmission  of  property  is  incontrovertible. 

In  the  language  of  Lord  Redesdale,  Underwood  v. 
Lord  Courtown,  2  Sch.  &  L.  65 :  "A  person  out  of 
possession  cannot  in  law  convey  anything  to  a  stranger  "  ; 
so  that  at  the  time  of  the  conveyance  by  Greenshields,  he 
having  acquired  nothing  could  convey  nothing,  and  even 
if  his  deed  had  been  to  Marsh  himself  instead  of  to  his 
wife,  it  would  have  amounted  to  nothing. 

It  is  not  necessary  to  recur  to  authority  to  prove  that 
a  release  to  the  party  in  adverse  possession  by  the  owner 
in  fee  is  as  good  a  conveyance  as  can  be  executed,  but  no 
such  question  arises  here.  There  has  been  no  conveyance 
from  King's  College  to  Marsh. 

In  Partridge  v.  Strange,  Plowden  77,  the  Chief  Justice 
shews  in  a  few  words  what  he  considered  a  pretenced  title, 
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Judgment,  which  applies  precisely  to  the  title  of  Kings  College  at 
Burton,  the  time  they  conveyed  to  Greenshields,  if  Marsh  was  not 
JA*  then  in  possession  in  privity  with  King's  College,  but  was 
claiming  the~land  as  his  own. 

"  A  pretenced  title,"  he  says,  "  is  but  in  one  case,  and  that 
is,  where  one  is  in  possession  of  lands  or  tenements  "  (as 
Marsh  in  this  case),  "and  another"  (as  King's  College)  "that 
is  out  of  possession,  claims  them,  or  sues  for  them." 

"  Further,"  he  says,  "I  take  the  statute,  that  if  he,  who  is 
out  of  possession, bargains  or  sells,  or  makes  any  covenant  or 
promise  to  part  with  the  land  after  he  shall  have  obtained 
the  possession  of  it,  this  shall  be  within  the  danger  of  the 
statute,  whether  he,  who  so  bargains/sells,  or  promises, have 
a  good  or  true  right  or  title,  or  not ;  and  in  this  point  the 
statute  has  not  altered  the  law,  for  the  common  law  before 
this  statute  was,  that  he,  who  was  out  of  possession,  might 
not  bargain,  grant,  or  let  his  right  or  title,  and  if  he  had 
done  it,  it  should  have  been  void.  *  *  All  that  the 
statute  has  done  is,  it  has  added  a  greater  penalty  to  that 
which  was  contrary  to  the  common  law  before." 

The  proviso  in  the  statute  is  also  but  in  affirmance  of 
what  was  always  the  law,  viz  :  that  the  real  owner  having 
a  right  to  maintain  a  suit  against  the  person  in  possession, 
might  sell  or  release  to  such  person,  and  thereby  end  the 
litigation,  but  for  the  avoidance  of  maintenance,  nothing 
in  action  or  entry  could  be  granted  over,  for  so,  as  it  is  said 
in  Coke  upon  Littleton,  "  under  colour  thereof,  pretended 
titles  might  be  granted  to  great  men,  whereby  right  might 
be  trodden  down,  and  the  weak  oppressed,  which  the  com- 
mon law  forbiddeth — as  men  to  grant  before  they  be  in 
possession." 

Greenshields  brought  a  suit  against  Devlin  to  recover 
possession,  and  upon  the  evidence  here  he  must  have  failed. 
Devlin's  grandfather  went  on  the  property  without  title 
of  any  kind  as  far  back  as  1832,  and  made  a  deed  of  it 
though  an  unfounded  one  to  Devlin,  and  Marsh  was  then 
in  possession  of  the  four  acres  apparently  with  the  same 
shadowy  title,  or  as  the  witness  Devlin  describes  it  "  by 
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incursion  on  the  estate ;  but  had  built  upon  it  and  asserted  Judgment, 
ownership."    The  grandfather  wanted  to  get  rid  of  Marsh,  Burton, 
but  he  refused  to  go — not  claiming  that  he  held  under  the  JA' 
College,  but  claiming  it  nevertheless  adversely  by  possession. 
The  question  of  quo  animo  he  held  possession  was  for  the 
jury  upon  a  proper  charge,  or  in  this  case  for  the  Judge 
who  was  discharging  also  the  functions  of  a  jury,  that 
enquiry  was  reduced  to  the  fact  of  entering  and  the  inten- 
tion to  usurp  possession. 

Devlin  thought  it  prudent  to  settle  with  Greenshields — 
thinking,  no  doubt,  though  contrary  to  the  fact,  that  his 
title  was  good ;  but  his  thinking  so  would  not  make  it  good* 
But  it  is  clear,  I  think,  that  nothing  passed  under  Green- 
shields'  deed  to  Devlin;  and  equally  so  under  the  deed  to  Mrs. 
Marsh,  not  only  as  regards  the  four  acres  of  which  her 
husband  was  in  possession  but  as  to  the  additional  acre 
which  Devlin  consented  should  be  conveyed  to  her. 

This  is,  of  course,  on  the  assumption  that  the  finding  of 
the  trial  Judge  is  right.  There  was  evidence  sufficient 
until  rebutted,  that  both  Devlin  and  Marsh  were  in  pos- 
session, claiming  adversely  to  the  true  owner,  and  the 
learned  Judge  has  adopted  that  evidence  ;  and  I  must  con- 
fess that  although  I  have  not  the  same  means  of  coming  to 
a  conclusion  as  the  learned  Judge,.  I  entirely  concur  in  it. 

I  dispute  the  proposition  that  any  inference  to  rebut 
that  conclusion  can  be  drawn  from  Devlin  or  Marsh 
taking  a  conveyance  from  Greenshields  and  pajdng  him 
for  his  supposed  interest. 

Marsh  had  no  title,  of  that  he  was  aware ;  and  although 
he  may  have  been  aware  that  such  a  king  as  Henry  VIII., 
once  existed,  I  think  we  may  give  him  credit  for  not 
knowing  that  a  statute  as  to  pretenced  titles  was  passed 
in  his  reign  in  affirmance  of  the  common  law.  To  hold 
that  that  alone  furnished  any  evidence  from  which  the 
inference  can  be  drawn  that  he  was  then  in  privity 
with  King's  College  seem  to  me  quite  out  of  question. 
The  natural  inference  is  that  he  and  Devlin  both  reasoned 
in  this  way :  we  have  no  sufficient  title ;  our  possession 
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Judgment.  is  not  sufficient  to  give  us  a  title  under  the  Statute  of 
Burton,    Limitations ;  here   is  a  man  with  a  deed  from  King's 
J,A*      College,  we  have  made  improvements,  which  we  may  lose 
unless  we  come  to  some  settlement,  and  that  settlement 
was  come  to  accordingly. 

I  therefore  agree  with  the  learned  Judge  in  holding  that 
the  evidence  as  to  possession  with  the  intention  of  hold- 
ing adversely  is  all  one  way,  and  that  being  so,  the  deed 
to  Mrs.  Marsh  was  mere  waste  paper  ;  the  possession  of 
Marsh  was  all  the  time  ripening  into  a  title  as  against  the 
true  owner. 

Only  one  of  the  learned  Judges  in  the  Divisional  Court 
came  to  the  conclusion  that  Marsh's  possession  was  not 
adverse.  The  learned  Chief  Justice,  on  the  other  hand, 
seems  to  have  been  of  opinion  that  both  Devlin  and  Marsh 
were  in  possession  without  a  shadow  of  right  or  title  of 
any  kind,  but  adversely  to  the  true  owner ;  and  he  seems 
to  treat  the  conveyance  from  Greenshields,  under  section  4 
of  the  Act,  as  good  and  sufficient  to  pass  the  actual  title. 
This,  I  think,  with  great  respect,  is  not  a  correct  view 
of  the  law.  No  doubt  the  person  having  the  pre- 
tenced  title,  does  not  incur  the  penalties  by  conveying  to 
the  person  in  possession ;  and  if  the  title  had  been  from 
King's  College,  it  would  have  been  good  if  made  to  Marsh  ; 
but  I  think  that  the  difficulty  in  the  plaintiffs'  way  is  two- 
fold ;  first,  that  Greenshields  had  nothing  to  convey,  and 
even  if  that  had  been  got  over,  it  was  a  pretenced  title 
and  Mrs.  Marsh  was  not  the  person  in  possession,  but  for 
this  purpose  a  stranger. 

It  is  not,  I  think,  material  to  enquire  whether  there 
can  be  any  estoppel  in  the  case  of  a  conveyance,  which  on 
the  ground  of  public  policy  is  absolutely  void.  Here  is  a 
conveyance  without  recitals,  and  containing,  not  unquali- 
fied covenants  for  title,  but  covenants  limited  to  the  gran- 
tor's own  acts,  so  that  it  is  impossible  to  treat  it  as  creating 
an  estoppel  in  the  ordinary  acceptation  of  the  term ;  but 
assuming  it  for  the  sake  of  argument  to  create  estoppel 
as  between  Greenshields  and  Mrs.  Marsh,  it  is  sufficient  to 
say  that  estoppel  is  not  conveyance. 
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It  may  be  that  it  might  not  lie  in  the  mouth  of  Mrs.  Judgment. 
Marsh,  or  those  claiming  through  her,  to  say  that  their  burton, 
grantor  had  no  estate  at  the  time  of  the  execution  of  the  J-A- 
deed  ;  but  this  would  have  no  effect  upon  third  persons, 
although  binding  between  the  parties,  and  susceptible  if 
there  had  been  appropriate  recitals  of  being  converted  into 
an  estate  by  the  subsequent  vesting  of  an  interest  out  of 
which  it  could  be  fed — if  such  a  case  were  possible,  which 
it  was  not,  under  the  circumstances  of  this  case ;  but  I 
think,  for  the  reasons  I  shall  presently  refer  to,  Mrs.  Marsh 
was  not  so  estopped. 

I  am  not  at  all  disposed  to  question  the  law  laid  down 
by  Armour,  C.  J.,  when  he  refers  to  the  case  of  Gray  v. 
Richford,  1  A.  R.  112;  2  S.  C.  K  431;  that  where  both 
parties  to  a  contest  for  land  claim  from  the  same  common 
title  only,  each  may  in  a  rather  loose  sense  be  said  to  be 
estopped  to  deny  the  other's  title,  but  it  appears  to  me  that 
that  rule  has  no  application.  The  estoppel,  if  it  be  an 
estoppel,  conferred  no  estate,  but  at  most  would  prevent 
Greenshields  asserting  any  claim  against  Mrs.  Marsh. 

In  this  case  Mrs.  Marsh,  on  her  entry,  took  no  legal  inter- 
est from  any  one  through  whom  Greenshields  pretended  to 
claim  ;  Greenshields  never  had  any  title,  he  could  convey 
nothing. 

It  would  surely  be  too  much  to  say  that  if  a  person  who 
is  in  possession  under  any  kind  of  title,  or  even  a  colourable 
title,  or  a  mere  possessory  title,  buys  in  a  defective  title 
in  the  hope  of  strengthening  his  position,  he  would  there- 
by defeat  his  own  object,  and  be  precluded  from  relying 
on  his  better  right.  Here  the  possession  of  Marsh  was 
ripening  into  a  title  against  every  one.  Can  it  be  pre- 
tended that  this  void  conveyance  to  his  wife  would  stop 
the  running  of  the  statute  ?  I  think  such  a  contention  is 
quite  untenable. 

When  the  title  and  possession  are  transferred  together 
and  constitute  the  sole  reliance  of  the  grantee  his  right 
can  run  no  higher  than  that  of  his  grantor,  but  where  the 
possession  is  independent  of  and  anterior  to  any  title  by 
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Judgment,  conveyance,  that  inchoate  claim  by  possession  cannot  be 
Burton,  weakened  or  prevented  ripening  into  an  absolute  title  by 
JA-  reason  of  such  conveyance,  and  a  fortiori  by  reason  of  a 
subsequent  invalid  deed  to  the  wife,  which  is  relied  on  in 
the  present  case.  Even  if  Greenshields  was  estopped  it  does 
not  follow  that  his  grantee,  Mrs.  Marsh,  was  estopped.  The 
case  has  sometimes  been  compared  to  the  case  of  landlord 
and  tenant  where  it  is  said  the  tenant  cannot  question  the 
right  of  his  landlord,  but  the  cases  are  not  at  all  analogous  ; 
a  grantee  in  fee  may  hold,  in  fact  does  hold,  adversely  to 
his  grantor  and  there  can  be  no  good  reason  why  he  should 
not  be  allowed  to  deny  that  the  grantor  had  any  title. 

It  is  true  that  the  grantee  cannot,  while  holding  pos- 
session under  his  grantor,  deny  his  grantor's  title  for  the 
purpose  of  escaping  entirely  the  payment  of  the  purchase 
money.  There  is  no  estoppel  where  the  occupant  is  not 
under  an  obligation,  express  or  implied,  that  he  will  at 
some  time,  or  in  some  event,  surrender  the  possession.  The 
grantee  in  fee  is  under  no  such  obligation,  and  owes  no 
duty  to  the  grantor.  He  holds  for  himself  and  adversely 
to  his  grantor. 

There  is  no  privity  of  possession  between  them  ;  he 
holds  by  a  claim  paramount  to  his  grantor,  and  not  subor- 
dinate to  him :  Blight's  Lessee  v.  Rochester,  7  Wheat.  535  ; 
Pipher  v.  Lodge,  4  Serg.  &  K  310 ;  Elmendorf  v.  Taylor, 
10  Wheat.  152 ;  Jackson  v.  Newton,  18  Johns.  355. 

It  being  clear,  therefore,  that  no  estate  passed  to  the 
wife,  the  husband  by  expressly  assenting  to,  though  no 
party  otherwise  to  the  deed,  which  professed  to  convey  an 
estate,  did  not  lose  his  own  right.  He  thought  no  doubt 
that  that  deed  was  valid  but  it  was  not,  and  nothing 
passed  under  it.  The  estate  which  he  held  was  by  his 
prior  possession,  which  was  ripening  into  a  title  by  virtue 
of  the  Statute  of  Limitations;  the  wife  never  acquired 
any  estate. 

I  am  pleased  to  be  able  to  come  to  this  conclusion,  as  the 
merits  are  entirely  with  the  defendants  who  are  purchasers 
for  value  under  a  mortgage  given  by  Coon,  so  far  back 
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as  1869,  the  proceeds  of  which  went  to  relieve  Mrs.  Marsh  Judgment, 
from  a  liability  she  had  incurred ;  and  if  the  evidence  as  Burton, 
to  adverse  possession  were  even  less  clear  than  it  is,  I  think  J-A- 
the  decision  of  the  learned  Judge  ought  not  lightly  to  be 
interfered  with  when  all  the  parties  who  could  have  given 
positive  evidence  are  dead. 

I  think  the  appeal  should  be  allowed. 

I  have  expressed  no  opinion  of  how  the  case  would  have 
stood,  had  it  been  shown  that  Marsh  entered  before  the 
grant  from  the  Crown,  as  there  is  nothing  in  the  evidence 
to  carry  his  possession  back  to  an  earlier  period  than  1837 
or  1835.  I  may  say,  however,  that  I  fully  concur  in  the 
view  that,  if  that  had  been  shewn,  it  must  have  been  fatal 
to  the  appellants,  as  the  Crown  cannot  be  disseised,  and 
the  grantee  would  be  in  the  same  position  as  the  Crown. 
There  is  no  such  evidence  here,  but  a  finding  of  the  Judge, 
upon  sufficient  evidence,  of  adverse  possession. 

Apjoeal  dismissed  with  costs, 
Burton,  J.  A.,  dissenting. 
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In  re  The  Haggert  Bros.  Manufacturing  Co. 
Peaker  and  Runions'  Case. 

Company — Shares —  Subscription  —  Charter — A  llotment — Call — Statute  of 

Limitations. 

Persons  named  in  the  charter  of  a  company  as  shareholders  are  liable  as 
such  for  calls  which  may  be  afterwards  made  upon  the  stock  stated  in 
the  charter  to  be  held  by  them,  and  no  further  act  of  the  directors  in 
allotting  such  stock  or  giving  them  notice  of  allotment  is  necessary. 

In  re  The  London  Speaker  Printing  Co.,  16  A.R.  508,  followed. 

After  the  issue  of  letters  patent  in  1880  incorporating  the  company  and 
naming  certain  persons  as  shareholders,  these  persons  stated  to  certain 
of  the  directors  of  the  company  that  they  would  not  accept  their  stock, 
and  would  have  nothing  more  to  do  with  the  company,  but  no  proceed- 
ings were  taken  by  them  to  relieve  themselves  from  liability  ;  and  no 
proceedings  were  taken  against  them  until  the  company  was  wound  up 
in  1891  :— 

Held,  distinguishing  NicoVs  Case,  29  Ch.  D.  421,  that  as  these  persons 
had  not  a  mere  inchoate  right  to  receive  shares,  but  were  actually 
shareholders  and  members  of  the  company  by  virtue  of  the  charter, 
mere  statements  of  this  kind,  and  the  lapse  of  time,  and  the  failure  of 
the  directors  to  enforce  payment  of  the  shares,  did  not  relieve  them 
from  their  liability  as  shareholders. 

Under  ordinary  circumstances  there  is  no  liability  to  pay  for  shares 
until  a  call  is  made,  and  notice  thereof  given  to  the  shareholder, 
and  until  that  time  the  Statute  of  Limitations  does  not  begin  to  run 
against  the  company.  Therefore  persons  named  in  the  charter  issued 
in  1880  as  shareholders  were  in  1891  held  liable  to  pay  the  amount  of 
their  shares,  no  formal  call  having  in  the  meantime  been  made. 

Judgment  of  the  County  Court  of  Peel  affirmed. 

Statement.  This  was  an  appeal  from  an  order  made  by  McCarthy, 
Co.  J.,  sitting  for  Scott,  Co.  J.,  in  the  County  Court  of  the 
county  of  Peel,  placing  the  appellants  Peaker  and  Runions 
upon  the  list  of  contributories  in  the  winding  up,  under  the 
Ontario  Winding-up  Act,  of  the  Haggert  Bros.  Manufactu- 
ring Co. 

The  company  was  incorporated  by  letters  patent  issued 
on  the  28th  of  May,  1880.  The  appellants  signed  an 
agreement  on  the  3rd  of  May,  1880,  to  take  stock  in 
the  intended  company,  which  provided  for  payment  in 
instalments  at  short  intervals  after  incorporation,  the 
agreement  purporting  to  be  made  with  the  company. 
They  also  signed  the  petition  for  incorporation  and  were 
named  in  the  charter  as  shareholders  holding  stock  for 
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$1,000,  and  the  appellant   Peaker   was   named   in  the  statement- 
charter  as  one  of  the  directors.      There  was  no  allot- 
ment of  shares  to  any  one,  but  various  persons,  including 
the  appellants,  were  entered  in  the  stock  ledger  as  holders 
of  shares. 

The  appellants  had  never  made  any  payments  whatever 
on  account  of  their  shares,  and  there  was  very  little  evi- 
dence to  show  th-at  they  had  ever  taken  any  part  in  the 
business  of  the  company.  At  the  first  meeting  after  the 
incorporation  the  qualification  of  directors  was  raised  and 
Peaker  was  obliged  to  retire.  It  was  shewn  that  after  this 
the  appellants  told  the  president  and  manager  of  the  com- 
pany that  they  would  have  nothing  more  to  do  with  it,  but 
no  steps  were  taken  by  them  to  obtain  relief. 

The  main  contentions  before  the  County  Judge  were 
that  the  subscription  for  shares  was  void,  because  it  was 
made  before  the  incorporation  of  the  company,  and  also 
that  even  assuming  that  the  subscription  was  good,  it  was 
subject  to  a  condition  that  Peaker  should  be  a  director  of 
the  company  which  had  not  been  in  good  faith  fulfilled. 
The  learned  judge  however  held  that  as  the  appellants 
were  named  as  shareholders  in  the  charter  they  could  not 
escape  liability. 

There  was  no  evidence  ubefore  the  learned  Judge  as  to 
any  call  having  been  made.  On  the  appeal,  however,  it  was 
contended  that  a  call  had  in  fact  been  made  immediately 
after  the  incorporation  of  the  company,  and  that,  as  the 
appellants  had  never  made  any  payments  on  account  of 
their  shares,  the  right  of  the  company  to  recover  was 
barred  by  the  Statute  of  Limitations.  Application  was 
made  to  the  court  to  allow  evidence  to  be  given  in  refer- 
ence to  this  alleged  call.  The  court  refused  to  admit  oral 
evidence,  but  gave  leave  to  adduce  any  documentary 
evidence  there  might  be  as  to  such  call.  Affidavits  were 
subsequently  filed  which  showed  that  no  call,  strictly 
speaking,  had  been  made,  but  that  the  manager  of  the 
company,  with  the  knowledge  and  approval  of  some, at  least, 
of  the  directors,  had  written  to  subscribers  shortly  after 
75 — VOL.  XIX.  A.  R. 
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Statement.     £ne  incorporation  of  the  company,  demanding  payment  of 
the  amounts  subscribed. 


The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  Osler, 
and  Maclennan,  J  J.  A.,  on  the  14th  and  15th  of  Septem- 
ber, 1892. 

Shepley,  Q.  C,  for  the  appellants.  Under  the  Ontario 
Winding-up  Act  the  liquidator  has  no  higher  right  than 
the  company  that  he  represents,  and  is  bound  by  all  the 
defences  that  the  alleged  contributory  could  raise  if  an 
action  were  brought  against  him  by  the  company  to 
recover  the  amount  of  calls :  Waterhouse  v.  Jamieson,  L. 
K  2  Sc.  Ap.  29;  NicoVs  Case,  29  Ch.  D.  421.  The 
case  of  In  re  National  Funds  Assurance  Company,  10 
Ch.  D.  118,  is  at  first  sight  inconsistent  with  Waterhouse 
v.  Jamieson,  but  is  distinguishable.  That  case  is  decided 
under  the  special  wording  of  section  165  of  the  Imperial 
Companies'  Act.  The  doctrine  of  the  creditors'  supervening 
rights  does  not  apply  where  it  is  a  question  of  liability  qua 
shareholder  in  fact.  The  subscription  here  is  clearly  bad  : 
In  re  London  Speaker  Printing  Co.,  16  A.  R.  508. 
Leaving  aside  for  the  moment  the  effect  of  the  charter, 
there  is  a  further  good  defence  on  the  ground  that  the 
condition  on  which  the  subscription  was  made  has  not 
been  carried  out.  The  subscription  was  made  on  condi- 
tion that  one  of  the  appellants,  Peaker,  (the  subscription 
being  in  the  firm  name),  should  be  a  director  of  the  com- 
pany. He  is  named  in  the  charter  as  a  director,  but 
immediately  after  the  issue  of  the  charter  the  qualification 
for  the  directorate  was  raised,  and  Peaker  was  thus 
squeezed  out  and  never  acted,  so  that  there  was  no  real 
compliance  with  the  condition.  Where  a  subscription  is 
made  upon  a  condition  precedent  and  that  condition  is  not 
performed  the  subscriber  is  not  bound :  Lindley  on  Com- 
panies, p.  778,  et  seq ;  Rogers'  Case,  L.  R.  3  Ch.  633.  Then 
the  fact  that  the  appellants  are  named  in  the  charter  as  share- 
holders does  not  really  bind  them.    There  are,  it  is  true, 
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dicta  to  the  contrary  in  In  re  London  Speaker  Printing  Argument 
Co.,  16  A.  R.  508,  but  that  case  was  not  decided  on  any  point 
of  that  kind.  The  charter  mentions  the  same  names  that  are 
given  in  the  petition,  and  it  is  a  mere  accident  what  names 
appear  in  the  petition.  Letters  of  incorporation  cannot 
be  obtained  unless  certain  persons  agree  to  take  certain 
shares.  Now,  it  is  clear  that  the  mere  agreement  to  take 
shares  does  not  make  those  who  sign  the  agreement  share- 
holders, and  why  should  the  accident  of  their  joining  in 
the  petition  and  being  named  in  the  charter  make  them 
shareholders  ?  Surely  allotment  is  still  necessary,  and  the 
Act  seems  to  contemplate  such  an  allotment.  See  Kipling 
v.  Todd,  3  C.  P.  D.  350.  Section  42  does,  at  first  sight,  seem 
to  show  that  when  persons  are  named  in  the  charter  as 
shareholders,  it  is  not  necessary  that  any  formal  allotment 
b>y  the  directors  should  take  place  ;  but  this  charter  does 
not  follow  section  42.  There  is  no  reservation  of  the  rights 
of  those  named  in  the  charter,  but  a  general  power  to  the 
directors  to  allot  stock.  At  all  events,  the  claim  is  barred 
by  the  Statute  of  Limitations.  It  is  clear  that  there  was, 
in  effect,  a  call  made  immediately  after  the  incorporation 
of  the  company,  and  the  liability  of  the  shareholders  to 
pay  arose  at  that  time.  This  liability  was  a  simple  con- 
tract liability  and  not  a  statutory  one,  and  would  be 
barred  at  the  end  of  six  years.  It  is  true  that  there  is  no 
evidence  that  any  formal  resolution  was  passed  by  the 
directors  calling  up  the  stock,  but  it  is  clear  that  the  sec- 
retary, with  the  approval  and  assent  of  the  directors,-  made 
demands  for  payment  and  that  is  equivalent  to  a  call,  and 
the  bar  must  be  given  effect  to  :  Carrol  v.  Green,  92  U. 
S.  509,  at  p.  513;  Phillips  v.  Therasson,  11  Hun,  141  ; 
Cook  on  Stock  and  Stockholders,  2nd  ed.,  sec.  225  ; 
Morawetz  on  Corporations,  2nd  ed.,  sec.  873.  On  the  fur- 
ther ground  also  of  laches  and  acquiescence  the  company 
should  be  held  debarred  from  recovery  here  :  NiooVs  Case, 
29  Ch.  D.  421. 

Moss,  Q.C.,  for  the  liquidator.  In  the  letters  patent  both 
appellants  are  named  as  shareholders  and  one  as  a  direc- 
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Argument.  ^0T}  an(j  that  is  a  complete  answer  to  any  of  the  defences 
raised.  No  allotment  is  necessary.  This  is  plain  from  the 
Act.  See  sections  4,  6,  7,  12  and  42.  These  persons 
named  in  the  charter  undoubtedly  could  not  deny  their 
liability,  and  could  not  be  ignored  by  the  company.  They 
held  themselves  out  to  the  public  as  persons  having  shares, 
and  it  would  be  most  unfair  to  allow  them  to  escape  as  a 
result  of  any  dealings  that  cannot  be  ascertained  from  any 
official  report  open  to  the  public :  In  re  London  Speaker 
Printing  Co.,  16  A.  R.  508;  Evans  s  Case,  L.  R.  2  Ch^ 
427.  The  cases  cited  on  behalf  of  the  appellants  have  no 
application.  They  all  turn  on  non-allotment.  Here  the 
charter  itself  allots  the  stock.  In  Kipling  v.  Todd,  3  C.  P.. 
D.  350,  there  was  not  only  no  allotment  to  the  person 
attacked,  but  all  the  stock  of  the  company  had  actually  been 
allotted  to  others.  There  was  no  condition  precedent  here 
within  the  meaning  of  the  cases  :  Kingston  Street  Railway 
v.  Foster,  44  U.C.R.  552;  Woollaston's  Case,  4  DeG.  &  J.  437. 
At  any  rate  any  such  condition  or  proviso  was  fulfilled .  The 
action  of  the  shareholders  in  changing  the  amount  of  quali- 
fication is  no  answer.  It  cannot  be  pretended  that  there 
was  to  be  an  irrevocable  right  to  be  a  director  for  all  time. 
Any  such  condition  would  have  been  void,  and  the  sub- 
scription would  have  been  absolute.  The  Statute  of 
Limitations  does  not  apply  for  the  simple  reason  that 
there  is  no  starting  point.  The  preliminary  agreement 
setting  out  the  times  of  payment  does  not  bind,  but  even 
if  it  could  bind  it  is  too  indefinite  to  be  given  effect  to 
as  providing  for  subsequent  calls.  No  call  was  in  fact  made, 
and  the  onus  on  the  appellants  to  shew  a  starting  point  for 
the  statute  is  not  satisfied :  Cook  on  Stock  and  Stock- 
holders, 2nd  ed.,  sec.  195.  Phillips  v.  Therasson,  11  Hun, 
141,  cited  by  the  appellants,  turned  on  the  wording  of  a 
statute  which  itself  set  out  the  time  at  which  payment 
was  to  be  made.  Our  statute,  so  far  from  directing  pay- 
ment to  be  made  within  a  limited  time,  preserves  the 
rights  of  creditors  as  long  as  any  portion  of  the  stock  is 
unpaid,  and  it  might  fairly  be  contended,  though  it  is  not 
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necessary  to  do  so  in  this  case,  that  the  liability po^pay  Argument, 
would  remain  in  force  for  twenty  years  from  the  time  the 
rights  of  the  creditor  could  be  given  effect  to.  See  R.  S. 
O.  ch.  157,  sec.  61,  and  R.  S.  0.  ch.  183,  sec  14  (2).  There  is 
no  bar  by  laches.  The  doctrine  of  laches  only  applies  where 
an  equity  is  sought  to  be  enforced,  and  therefore  does  not 
apply  here  where  a  legal  right  is  in  question,  which  can  be 
enforced  until  the  lapse  of  the  statutory  period.  NicoVs 
Case,  29  Ch.  D.  421,  was  an  attempt  to  enforce  an  agreement, 
and  was  therefore  in  effect  an  action  for  specific  performance, 
as  a  defence  to  which  laches  can  always  be  set  up.  Here  a 
legal  discharge  must  be  shown. 
Shepley,  Q.  C,  in  reply. 

October  3rd,  1892.     The  judgment  of  the  court  was 
delivered  by 

Osler,  J.  A. : — 

The  appellants  contend  that  as  no  stock  was  ever 
actually  allotted  them  after  the  formation  of  the  company 
they  never  became  and  are  not  now  shareholders  therein. 
This  objection,  in  my  opinion,  agreeing  with  the  learned 
Judge  below,  is  sufficiently  answered  by  the  charter.  They 
are  named  therein  as  corporators  of  the  company,  and  if 
the  amount  of  their  holding  had  not  been  specified  they 
must  have  been  treated  as  shareholders  in  respect  of  one 
share  at  least.  But  as  they  are  stated  to  be  holders  of 
stock  to  the  amount  of  $1,000,  which  according  to  the 
charter  represents  ten  shares,  that  is  the  amount  and 
number  for  which  they  have  been  properly  placed  upon 
the  list.  Persons  named  in  the  charter  as  shareholders  are 
in  my  opinion,  liable  as  such  for  calls  which  may  be  after- 
wards made  upon  the  stock  stated  in  the  charter,  to  be 
held  by  them,  and  no  further  act  of  the  directors  in  allot- 
ing  such  stock,  or  giving  them  notice  of  allotment,  appears 
to  be  necessary.  I  refer  to  my  judgment  in  In  re  London 
Speaker  Printing  Co.,  16  A.  R,.  508,  for  my  reasons  for 
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Judgment,  this  opinion,  which  seem  to  be  borne  out  by  the  earlier  case- 
Osler,  °f  Magog  Textile  Co.  v.  Price,  14  S.  C.  R,  664.  Can 
J-A-  there  be  any  reasonable  doubt  that  if  the  directors  had 
refused  to  treat  the  appellants  as  shareholders  for  the  stock 
or  to  assent  to  a  transfer  thereof  in  accordance  with  the 
terms  regulating  such  transfer,  they  might  have  been  com- 
pelled to  do  so  ?    I  think  not. 

The  appellants  resist  the  liquidator's  proceedings  on  the 
further  ground  that  when  they  subscribed  what  may  be 
called  the  promoters'  agreement  to  take  stock,  prior  to  the 
incorporation  of  the  company,  they  did  so  upon  the  terms 
and  conditions  that  one  of  the  firm  should  be  placed  on  the 
board  of  directors  and  they  say  they  did  not  get  any 
position  on  the  board.  No  condition  of  that  kind  is 
attached  to  the  written  subscription,  nor  appears,  of  course, 
in  the  charter.  It  is  not  suggested  that  one  of  the 
appellants  was  always  to  be  upon  the  board,  and  without 
discussing  the  question  whether  if  any  such  condition  had 
been  attached  to  the  subscription  it  would  have  been  legal, 
it  seems  enough  to  say,  that  the  appellant  Runions  was  in 
fact  named  in  the  charter  as  one  of  the  directors,  and  so 
the  condition,  vaguely  as  it  is  stated,  was  complied  with. 

Next,  the  appellants  say  that  they  are  not  shareholders, 
because  they  repudiated  their  application,  and  no  shares 
were  ever  allotted  them,  the  company  assenting  to  their 
contention,  and  never  having  attempted  to  treat  them  as 
shareholders,  or  liable  as  such. 

The  facts  that  mainly  distinguish  this  case  from  NicoVs 
Case,  29  Ch.  D,  421,  which  Mr.  Shepley  relied  upon,  are 
that  the  appellants  are  not  in  the  position  of  persons  having 
a  mere  inchoate  right  to  receive  shares,  but  are,  as  we  hold, 
actual  shareholders  and  members  of  the  company  by  virtue 
of  the  charter  in  respect  of  the  holding  recognized  by  that 
instrument ;  and  second,  that  notwithstanding  the  lapse 
of  time  and  the  omission  of  the  directors  to  enforce  pay- 
ment of  the  shares,  there  has  been  no  such  dealing  with 
the  shares  as  appears  to  have  taken  place  in  NicoVs  Case, 
where  the  directors,  having  allotted  the  shares,  not  only 


XIX.]     IN  RE  THE  HAGGERT  BROS.  MANUFACTURING  CO. 


589i 


did  not  enter  tliem  on  the  register  (a  condition  precedent  Judgment. 

under  the  Companies  Act  to  the  allottee  becoming  a  mem-  Osler, 

ber),  but  three  years  afterwards  made  a  new  arrangement,  J-A- 

to  which  the  allottee  was  no  party,  by  which  they  purported 

to  cancel  the  old  allotment  and  to  allot  all  the  shares 

to  other  persons.    Here  the  only  evidence  is  that  after  the 

formation  of  the  company  the  appellants  told  Haggert 

and  Cochrane,  who  had  been  the  promoters,  and  were 

then  the  president  and  manager,  that  they  would  have 

nothing  to  do  with  it ;  that  they  would  not  accept  their 

stock,  etc.    Nothing  seems  to  have  occurred  at  any  time 

which  would  prevent  them  from  changing  their  minds,  or 

the  company  from  giving  them  certificates  for  the  shares 

as  part  of  the  original  stock  specified  in  the  charter. 

On  this  point  reference  may  also  be  made  to  Portal  v. 
Emmens,  1  C.  P.  D.  201,  664 ;  Kipling  v.  Todd,  3  C.  P.  D. 
350,  and  Evans  s  Case,  L.  R.  2  Ch.  427. 

The  last  point  made  by  the  appellants  is,  that  any  claim 
by  the  company  or  the  liquidator  against  them  iu  respect 
of  these  shares  is  barred  by  the  Statute  of  Limitations. 
This  objection  was  not  taken  before  the  learned  Judge 
below,  so  far  as  we  see,  and  the  appellants  applied  to  us  on 
the  hearing  of  the  appeal  to  admit  evidence  in  support  of 
it. 

We  were  willing  to  admit  any  documentary  evidence 
which  might  be  forthcoming  in  aid  of  the  objections,  but 
it  appears  that  none  such  exists  or  can  be  discovered. 
There  is  no  record  of  any  resolution  or  by-law  of  the 
directors  making  a  call  upon  the  stock  of  the  company,  and 
we  have  been  referred  to  no  provision  in  the  charter  or  the 
Acts,  "R.  S.  0.  ch.  156  and  ch.  157,  which  makes  it  payable 
to  or  recoverable  by  the  company  in  the  absence  of  a  call. 
A  call  therefore  was  necessary,  and  until  such  call  was 
made  and  payable,  at  all  events,  the  Statute  of  Limitations 
would  not  begin  to  run.  Some  affidavits  made  by  the 
original  directors  have  been  handed  in,  in  which  it  is  stated 
that  the  original  stock  subscribed  was  all  called  up  by  the 
manager  of  the  company  immediately  after  the  issue  of  the 
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Judgment,  charter,  in  accordance  with  the  agreement  to  take  stock, 
Osler,  signed  by  the  various  subscribers  (i.  e.,  the  "  stock  book") 
J-A*  before  the  issue  of  the  charter.  The  deponents  add  that 
the  manager  in  so  calling  up  the  stock,  acted  under  the 
direct  authority  of  the  board  of  directors  elected  at  the 
first  general  meeting  of  the  company  in  June,  1830 ; 
although  they  "  are  not  aware  of  any  formal  resolution  of 
the  board  to  that  effect,  but  every  member  of  the  board 
knew  and  authorized  the  calling  up  above  mentioned." 

We  may  assume,  if  we  receive  these  affidavits,  that  they 
pat  the  facts  in  the  best  possible  light  for  the  appellants. 
The  Acts  referred  to,  R.  S.  O.  ch.  156,  sec.  15  (a),  and  ch. 
157,  sec.  37,  (a)  would  import  the  necessity  for  a  written 
record  of  the  determination  of  the  directors  to  make  calls, 
in  the  shape  of  a  by-law  for  such  purpose  to  be  passed 
under  such  sections,  and,  if  so,  that  is  the  only  way  in 
which  their  corporate  action  can  be  proved.  But  even  if 
the  resolution  could  be  otherwise  proved  (Cornwall 
Mining  Co.  v.  Bennett,  5  H.  &  N.  423),  these  affidavits 
fall  short  of  doing  so.  I  think  the  most  that  can  be 
said  of  them  is  that  they  shew  the  individual  approval 
by  the  directors  of  the  manager's  action,  but  not  that 
any  resolution,  oral  or  otherwise,  making  or  authorizing 
a  call,  was  ever  passed  at  a  meeting  held  by  them  as 
the  persons  having  the  conduct  of  the  business  of  the  com- 
pany :  Miles  v.  New  Zealand  Alford  Estate  Co.,  32  Ch. 
D.  266,  286  ;  In  re  Johannesburg  Hotel  Co.  (1891),  1  Ch. 
119,  128. 

There  is  the  further  difficulty  that  even  if  we  could  look 
at  what  was  done  as  amounting  to  a  call,  there  is  no  evi- 
dence that  any  notice  thereof  was  ever  given  to  the  appel- 
lants, which  also  seems  requisite  before  any  action  could 
have  been  maintained  by  the  company  against  the  share- 
holder. The  statute  therefore  never  began  to  run  in  favour 
of  or  against  the  appellants  or  the  company,  and  the  appeal 
must  be  dismissed. 


Appeal  dismissed  with  costs. 
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Stevenson  et  al.  v.  Davis. 

Vendor  and  ptirchasei — Possession — Interest. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  statement, 
of  the  Chancery  Division,  reported  21  O.  R.  642,  and  was 
argued  before  Hagarty,  C.  J.  O.,  Burton,  Osler,  and 
Maclennan,  J  J.  A.,  on  the  20th  and  21st  of  October, 
1892. 

Hoyles,  Q.  C,  and  C.  W.  Colter,  for  the  appellants. 
Furlong,  for  the  respondent. 

At  the  conclusion  of  the  argument  the  appeal  was  dis- 
missed with  costs,  the  Court  seeing  no  ground  for  inter- 
fering with  the  judgment  appealed  from.  The  Court 
-declined  to  express  any  opinion  upon  the  question  of  the 
vendors  right  to  interest. 
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Johnson  v.  Martin. 

Bills  of  exchange  and  promissory  notes — Consideration — Patent  of 
invention — Illegality. 

A  promissory  note,  made  before  the  coming  into  force  of  the  Bills  of 
Exchange  Act,  1890,  the  consideration  of  which  was  the  purchase  money 
of  a  patent  right,  without  having  the  words  ' '  given  for  a  patent  right " 
written  or  printed  across  its  face  when  taken  by  the  payee,  or  when 
transferred  by  him,  as  required  by  R.  S.  0.  ch.  123,  sees.  12,  14,  was 
held  void  in  the  hands  of  an  indorsee  for  value,  with  notice  of  the 
consideration. 

Judgment  of  the  County  Court  of  Lennox  and  Addington  reversed. 

Statement.        This  was  an  appeal  by  the  defendant  from  the  judgment 
of  the  County  Court  of  Lennox  and  Addington. 

The  action  was  brought  to  recover  the  sum  of  $315,  the 
amount  of  four  promissory  notes  made  by  the  defendant 
on  the  25th  of  April,  1888,  in  favour  of  one  A.  L.  Burke, 
and  transferred  on  the  4th  of  June,  1888,  before  maturity, 
by  Burke  to  the  plaintiff.  The  notes  were  given  by  the 
defendant  to  Burke  upon  the  purchase  by  the  defendant  of 
the  right  to  sell  in  certain  localities  a  patented  washing 
machine.  The  notes  were  not  marked  with  the  words 
"  given  for  a  patent  right"  as  required  by  R.  S.  C.  ch.  123, 
sec.  12. 

The  action  was  tried  at  Napanee  in  December,  1890, 
before  Wilkinson,  Co.  J.,  and  a  jury.  The  following  were 
the  questions  submitted  to  the  jury  and  their  answers 
thereto  : 

1.  Were  the  notes  obtained  from  the  defendant  by  mis- 
representation and  fraud  ?  Yes. 

2.  Did  the  plaintiff  know  that  the  notes  were  obtained 
from  Martin  by  misrepresentation  and  fraud  ?  Yes. 

3.  The  rate  of  discount  was  seemingly  large,  twenty- 
eight  per  cent.  The  plaintiff  resided  in  Buffalo,  Burke 
resided  in  Hamilton;  were  these  and  the  other  circum- 
stances sufficient  to  require  the  plaintiff  to  make  enquiry 
of  the  maker  before  purchasing  the  notes  ?  Yes. 

4.  Did  the  plaintiff  dishonestly  refrain  from  making 
enquiries  ?  Yes. 
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5.  At  the  time  of  the  purchase  of  the  notes  on  the  4th  Statement, 
of  June,  1888,  did  the  plaintiff  know  that  the  notes  were 
given  for  a  patent  right  ?  Yes. 

Upon  these  findings  the  action  was  dismissed  with  costs 
but  upon  motion  in  term  the  learned  J udge  set  aside  the 
findings  of  the  jury  as  unwarranted  by  the  evidence  and 
entered  judgment  for  the  plaintiff  for  the  full  amount  of 
the  claim. 

The  defendant  appealed,  and  the  appeal  was  argued 
before  Hagarty,  C.  J.  O.,  Osler,  and  Maclennan,  JJ.A.,  on 
the  19th  and  20th  of  September,  1892,  when  a  great  deal  of 
discussion  took  place  as  to  the  findings  of  the  jury  and  the 
evidence  in  support  thereof,  but  the  main  contest  was  as 
to  the  position  of  a  transferee  of  notes  given  for  the  pur- 
chase of  a  patent  right,  but  not  having  the  statutory 
warning  upon  them. 

C.  J.  Holman,  for  the  appellant.  Although  the  notes 
were  not  marked  with  the  words  "  given  for  patent  right," 
it  is  clear  from  the  evidence  that  the  plaintiff  knew  the 
nature  of  the  consideration,  and  he  is  bound  in  the  same 
way  as  if  these  words  appeared  on  the  face  of  the  notes. 
Girvin  v.  Burke,  19  0.  R.  204,  holds  that  such  notes  are 
good  if  taken  by  a  bond  fide  holder,  but  the  doctrine  is 
there  impliedly  recognized  that  if  the  holder  has  notice  of 
the  nature  of  the  consideration  he  is  in  just  the  same 
position  as  the  original  vendor.  This  case  is  founded  on 
Haskell  v.  Jones,  86  Pa.  St.  173,  where,  at  p.  175,  the 
doctrine  is  very  clearly  enunciated. 

Aylesworth,  Q.  C,  for  the  respondent.  The  findings  of 
the  jury  are  not  justified  by  the  evidence,  but  even  admit- 
ting the  correctness  of  the  finding  as  to  the  plaintiff's 
knowledge  of  the  nature  of  the  consideration  that  finding 
affixes  no  liability.  Before  1885  a  note  given  for  a  patent 
right  was  just  in  the  same  position  as  any  other  note. 
Then  in  that  year  the  statute  was  passed  which  required  such 
a  note  to  be  marked  in  a  certain  way,  but  if  the  note  was  not 
marked  in  that  way,  the  position  of  any  transferee  would 
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Argument.  De  exactly  the  same  as  before  the  passing  of  the  statute. 

That  this  is  so,  appears  from  the  fact  that  when  the  law 
was  codified  in  1890,  by  the  Bills  of  Exchange  Act,  the 
section  was  amended  so  as  to  place  transferees  in  the  same 
position  as  the  original  holder.  At  all  events  the  object 
of  the  Act  is  to  protect  the  maker,  and  the  maker  can 
waive  the  benefit  of  the  Act  if  he  so  pleases.  The  defen- 
dant was  just  as  much  bound  under  the  Act  to  endorse 
these  words  upon  the  notes  as  was  Burke,  and  he  having 
permitted  the  notes  to  be  taken  away  by  Burke  without 
these  words,  must  be  held  to  have  wTaived  the  benefit  of 
the  Act. 

G.  J.  Holman,  in  reply.  There  is  a  penalty  imposed  by 
the  Act  if  these  words  are  omitted  ;  a  penalty  implies 
prohibition,  and  the  notes  cannot  be  given  effect  to :  Pol- 
lock on  Contracts,  5th  ed.,  p.  279 ;  Bensley  v.  Bignold,  5 
B.  &  Aid.  335. 

October  3rd,  1892.    Hagarty,  C.  J.  0.  :— 

I  think  it  was  sufficiently  proved  and  found  that  the 
plaintiff,  when  he  purchased  these  notes,  was  fully  aware 
that  they  were  given  for  a  patent  right ;  that  he  observed 
and  remarked  on  their  not  being  stamped  or  marked  as 
the  law  required,  and  took  them  with  knowledge  that  the 
law  had  not  been  complied  with. 

The  jury  also  found  that  the  plaintiff  had  notice  of  the 
fraud  by  which  the  notes  were  obtained  ;  also,  that  under 
the  circumstances  of  the  case  the  plaintiff  was  bound  to 
make  enquiries  of  the  maker  before  purchasing,  and  that 
he  dishonestly  refrained  from  enquiring. 

A  serious  question  arises  whether,  looking  at  the  object 
of  the  statute,  its  positive  violation  by  the  person  taking 
the  note,  and  the  full  knowledge  of  the  plaintiff  thereof, 
can  affect  his  right  to  recover. 

The  intention  of  the  Legislature  seems  clear. 

The  first  statute  was  passed  in  1884,  47  Vic.  ch.  38  (D.)> 
entitled  "  An  Act  for  the  better  prevention  of  fraud  in 
connection  with  the  sale  of  patent  rights." 
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Section  1  enacts  that  every  bill  or  note  (for  sale  of  Judgment- 
patent  rights)  shall  have  written  or  printed  legibly  across  Hagarty, 
its  face  the  words  "  Given  for  a  patent  right." 

Section  2.  The  endorsee  or  transferee  of  any  note  with 
these  words  printed,  etc.,  is  to  take  it  subject  to  any  defence 
or  set-off  existing  between  the  original  parties. 

Section  3.  Any  one  who  issues,  sells  or  transfers  a  note 
without  such  words  printed,  etc.,  shall  be  guilty  of  a  mis- 
demeanour, punishable  by  a  year's  imprisonment,  or  fine 
up  to  $200. 

These  provisions  are  embodied  in  sees.  12,  13,  and  14,  of 
E.  S.  C,  ch.  123,  in  1886. 

The  declared  object  of  this  earlier  Act  must  apply  to 
the  clauses  consolidated  in  the  later  Act,  the  revise  being 
construed  as  declaratory  of  the  law  as  contained  in  the 
prior  enactment. 

Then  in  the  Bills  of  Exchange  Act  of  1890,  53  Vic.  ch. 
33  (D.),  section  30,  sub-section  4  (passed  after  this  action 
was  brought),  adds  to  the  section  requiring  the  printing^ 
etc.,  across  the  notes,  "  and  without  such  words  thereon, 
etc.,  such  instrument  *  *  shall  be  void  except  in  the 
hands  of  a  holder  in  due  course  without  notice  of  such  con- 
sideration." 

These  additional  words,  if  applicable  to  this  case,  would 
effectually  bar  the  claim.  We  were  referred  by  Mr.  Hol- 
man  to  Pollock  on  Contracts,  5th  ed.,  p.  279.  The  law  is 
there  fully  discussed.  It  is  there  stated  as  fully  established 
by  Bensley  v.  Bignold,  5  B.  &  Aid.  335.  "  The  imposition 
of  a  penalty  by  the  Legislature  on  any  specific  act  or 
omission  is  prima  facie  equivalent  to  an  express  prohibi- 
tion." 

Again,  at  p.  280  :  "  What  the  law  forbids  to  be  done 
directly  cannot  be  made  lawful  by  being  done  indirectly," 
citing  Booth  v.  Bank  of  England,  7  CI.  &  F.  509,  at  p.  540. 

These  propositions  bear  upon  the  question  thus:  The 
law  in  effect  makes  it  unlawful  to  take  these  notes  from 
the  maker  without  necessarily  stamping  the  consideration 
thereon.    Then  the  person  who  committed  this  declared 
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Judgment,  misdemeanour  hands  them  over  to  plaintiff  with  full 
Hagarty,  knowledge  of  the  law  being  so  broken,  and,  as  we  may 
CJ0-     assume,  to  avoid  having  the  defence  of  fraud  in  the  con- 
sideration set  up  by  the  maker. 

This  would  seem  to  be  an  attempt  to  defeat  the  law  as 
between  the  payee  and  the  plaintiff.  Can  the  plaintiff  under 
such  circumstances  acquire  any  higher  right  than  his 
transferor  by  this  known  violation  or  evasion  of  the 
law  ? 

Bensley  v.  Bignold,  5  B.  &  Aid.  335,  held  that  the  plain- 
tiff could  not  recover  for  printing  done  by  him  for  the 
defendant  as  the  statute  which  required  that  every  printer 
should  print  his  name  and  address  thereon  under  a  penalty 
of  £20  for  omitting  so  to  do  had  not  been  complied  with. 
There  was  no  express  prohibition,  only  the  express  require- 
ment. 

Abbott,  C.  J.,  held  that  a  man  could  not  be  permitted  to 
recover  for  work  or  materials  or  labour  "  where  the  whole 
combined  forms  one  entire  subject  matter,  made  in  direct 
violation  of  the  provisions  of  an  Act  of  Parliament." 

Bay  ley,  J. : — "I  think  that  it  makes  no  difference  whether 
the  thing  be  prohibited  absolutely  or  only  under  a  penalty. 
The  public  have  an  interest  that  the  thing  shall  not  be 
done,  and  the  objection  in  this  case  must  prevail,  not  for 
the  sake  of  the  defendant,  but  for  that  of  the  public." 

Holroyd  and  Best,  JJ.,  concurred,  the  latter  pointing 
out  that  the  distinction  between  mala  iprohihita  and 
mala  in  se  had  been  long  exploded. 

The  case  is  very  full  and  instructive  on  the  authorities. 

Booth  v.  Bank  of  England,  7  CI.  &  F.  509,  is  an  instruc- 
tive case  as  to  trying  to  do  in  other  names  or  in  other 
methods  what  the  true  actors  in  the  matters  were  by  law 
debarred  from  doing. 

I  view  the  present  transaction  in  this  light.  The 
Legislature  clearly  intended  by  this  enactment  that  the 
maker  of  any  note  for  a  patent  right  should,  as  against 
every  one  holding  such  note,  have  the  benefit  of  any  defence 
available  against  the  payee  with  whom  he  dealt. 
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The  law  was  violated  by  Burke  or  his  agent.     The  Judgment, 
plaintiff  knows  all  this,  and  by  his  taking,  when  he  ought  Hagarty, 
to  have  refused,  this  note  must  be  held  as  a  participator  CJ.O. 
in  Burke's  disobedience  of  the  law. 

I  think  he  cannot  thus  deprive  the  defendant  of  the 
defence  the  law  designed  for  his  protection  against  fraud  : 
Byles,  15th  ed.,  p.  163. 

There  are  cases  where  a  transaction  is  prohibited  but  the 
security  is  not  expressly  avoided.  "  In  such  instances,  the 
bill  is  void  in  the  hands  of  the  parties  to  the  illegal  trans- 
action or  cognizant  thereof,  bub  not  in  the  hands  of  a 
bond  fide  endorsee  for  value  without  notice  of  the  ille- 
gality." He  cites  De  Begnis  v.  Armistead,  10  Bing.  107,  as 
to  a  bill  accepted  to  secure  payment  of  money  taken  at  the 
doors  of  an  unlicensed  theatre,  in  the  hands  of  the  payee 
who  knew  the  theatre  to  be  unlicensed.  In  that  case,  it 
was  held  that  the  plaintiff  could  not  recover. 

Tindal,  C.  J.,  in  the  latter  case,  cites  Bavtlett  v.  Vinori 
Carth.  252,  where  Lord  Holt  says  :  "  Every  contract  made 
for  or  about  any  matter  or  thing  which  is  prohibited  and 
made  unlawful  by  statute  is  a  void  contract,  though  the 
statute  does  not  mention  that  it  shall  be  so,  but  only  inflicts 
a  penalty  on  the  offender,  because  a  penalty  implies  a 
prohibition,  though  there  are  no  prohibitory  words  in  the 
statute." 

"  The  same  principle  "  he  continues,  "  is  more  briefly  ex- 
pressed by  Lord  Ellenborough  in  the  case  of  Lomgton  v. 
Hughes,  II.  &  S.  596  :  '  What  is  done  in  contravention  of 
the  provisions  of  an  Act  of  Parliament,  cannot  be  made 
the  subject  of  an  action.'"  I  refer  to  such  cases  also  as 
Forster  v.  Taylor,  5  B.  &  Ad.  887 ;  Cundell  v.  Dawson,  4 
C.  B.  376,  as  very  fully  discussing  the  law;  Melliss  v. 
Shirley  Local  Board,  16  Q.  B.  D,  446  :  In  re  Cork  and 
Youghal  R.  W.  Co.,  L.  R.  4  Ch.  748,  at  p.  758. 

Burke,  the  payee,  committed  a  misdemeanour  in  not  ear- 
marking the  notes. 

According  to  the  law  so  clearly  laid  down,  he  could  not 
have  maintained  an  action  on  the  notes. 

He  committed  another  misdemeanour  in  transferring 
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Judgment,  them  to  the  plaintiff,  the  latter  knowing  of  the  violation  of 
Hagarty,  the  law,  and  of  the  fatal  objection  to  the  notes. 
C.J.O.        1^  seems  to  me  to  be  impossible  to  allow  his  recovering 
in  this  action. 

In  this  view  of  the  case  it  is  unnecessary  to  discuss  the 
point  whether  there  was  enough  in  evidence  to  set  the 
plaintiff  on  enquiry. 

Osler,  J.  A. : — 

The  consideration  given  for  the  notes  in  question  ad- 
mittedly was  a  patent  right  sold  by  Burke  to  the  defen- 
dant, and  the  words  "  given  for  a  patent  right  "  were  not 
written  or  printed  on  such  notes  when  issued,  as  required 
by  the  statute  then  in  force  :  R.  S.  C.  ch.  123,  sec.  12. 

The  only  findings  of  the  jury  to  which  I  attach  any 
importance  are :  the  first :  that  the  notes  were  obtained 
from  the  defendant  by  Burke  by  misrepresentation  and 
fraud ;  and  the  fifth :  that  at  the  time  of  the  purchase  of 
the  notes  the  plaintiff  knew  that  they  had  been  given  for 
a  patent  right. 

The  learned  Judge  has  held  that  the  evidence  does  not 
warrant  the  last  finding,  and  he  has,  notwithstanding  that 
and  the  other  findings  of  the  jury,  set  aside  the  verdict 
and  the  judgment  at  the  trial,  and  entered  judgment  for 
the  plaintiff.  With  regard  to  some  of  the  other  findings, 
which,  however,  I  regard  as  not  material  for  the  disposi- 
tion of  the  case,  I  think  the  learned  J udge  was  right,  but 
with  all  respect  I  cannot  agree  with  him  in  the  way  in 
which  he  disposes  of  the  fifth  finding. 

It  seems  to  me  that  in  the  witness  English's  testimony 
there  is  abundant  support  for  that  finding  if  the  jury 
accepted  it,  as  they  seem  to  have  done. 

These  two  findings  in  my  opinion,  entitle  the  defendant  to 
succeed,  and  on  this  short  ground.  The  plaintiff  knew  that 
the  law  had  not  been  complied  with  as  to  stamping  the  notes 
with  notice  of  their  consideration.  If  they  had  been  so 
stamped  he  would, by  the  express  terms  of  the  Act,have  been 
subject  to  any  defence  which  the  defendant  could  set  up 
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against  Burke,  the  payee,  and  therefore  to  the  defence  Judgment, 
which  has  been  established  by  the  jury's  first  finding.  Osler, 
Having  taken  them  in  that  way  with  notice  of  the  omis-  J-A- 
sion  to  comply  with  the  law  which  would  have  laid 
him  open  to  the  defence  which  in  fact  existed  against 
Burke,  it  appears  to  me  that  he  is  necessarily  in  the  same 
position  as  Burke  would  have  been.    As  Sharswood,  J., 
says,  in  Haskell  v.  Jones,  86  Pa.  St.  173,  when  dealing  with  a 
similar  case  under  the  Pennsylvania  Act,  which  is  very 
nearly  in  the  same  terms  as  our  own  :  "  All  who  take  with 
notice  of  the  consideration  take  necessarily  subject  to  the 
same  defence." 

I  agree  with  my  brother  Rose,  in  Girvin  v.  Burke, 
19  O.  R.  204,  that  the  object  of  the  statute  (as  it  then  stood) 
simply  was  to  preserve  £!  as  against  an  endorsee  or  trans- 
feree any  defence  existing  against  the  payee,"  and  that 
object  cannot,  in  my  opinion,  be  defeated  by  his  taking 
the  note  with  notice  that  the  very  warning  which  the 
statute  required  to  be  put  in  writing  on  the  face  of  the 
note  for  that  purpose  had  been  omitted.  I  think  this  view 
is  emphasized  by  the  fact  that  the  taker  of  the  note  is  not 
made  liable  as  such  to  any  penalty.  He  cannot  however 
transfer  it  without  becoming  so  liable,  unless  he  first  stamp 
or  write  the  required  warning  thereon. 

An  amendment  of  the  Act,  now  section  30,  sub-sections 
4,  5  and  6  of  the  Bills  of  Exchange  Act,  made  since  this  ac- 
tion was  commenced,  which  declares  that  notes  not  stamped 
with  the  words  "  given  for  a  patent  right,"  shall  be  void, 
except  in  the  hands  of  a  holder  in  due  course  without 
notice  of  such  consideration,  does  not  appear  to  me  to  affect 
this  case.  I  cannot  regard  it  as  in  effect  declaratory  of  the 
former  law,  by  implication  affirming  that  until  it  was  passed 
there  was  no  defence  to  the  holder  of  such  a  note  not 
stamped  who  took  it  with  notice  of  the  consideration.  The 
law  is  now  made  more  stringent,  and  places  the  holder, 
whether  payee  or  transferee  with  notice,  in  a  worse  posi- 
tion than  he  formerly  was. 

I  am  of  opinion  that  we  should  allow  the  appeal. 
77 — VOL.  XIX.  A.  R. 
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Judgment.    MACLENNAN,  J.  A.  : — 

Maclennan,     I  aiso  think  that  the  appeal  should  be  allowed. 

I  think  there  was  evidence  from  which  the  jury  could 
properly  find  as  they  did,  that  at  the  time  of  the  purchase 
of  the  notes  by  the  plaintiff  on  the  4th  of  June,  1888,  he 
knew  that  they  had  been  given  for  a  patent  right,  and 
therefore,  I  think  their  finding  on  that  point  cannot  be 
disturbed. 

I  was  at  first  inclined  to  the  opinion  that  in  order  to 
succeed  in  his  defence,  the  defendant  must  shew  notice  to 
the  plaintiff,  not  merely  that  these  notes  were  given  for  a 
patent  right,  but  that  they  were  given  under  circumstances 
which  made  them  void  in  the  hands  of  Burke  the  payee, 
and  that  there  was  no  evidence  of  such  notice. 

On  consideration,  however,  I  am  satisfied  it  is  sufficient 
for  the  defence  that  the  plaintiff  took  the  notes  from  the 
original  payee  with  knowledge  that  they  were  given  to  the 
latter  for  a  patent  right,  but  without  the  words  prescribed 
by  the  statute  being  written  or  printed  across  them. 

The  original  Act  was  entitled  "An  Act  for  the  better  pre- 
vention of  frauds  in  connection  with  the  sale  of  patent 
rights."  The  first  section  requires  every  note  or  bill,  the 
consideration  of  which  is  the  purchase  money  of  a  patent 
right,  or  of  a  partial  interest  in  a  patent  right,  to  have 
written  or  printed  across  it  before  it  is  issued,  the  words 
"  given  for  a  patent  right."  The  second  section  enacts  that 
the  endorsee  or  other  transferee  of  any  such  instrument 
having  those  words  thereon  shall  take  the  same  subject 
to  any  defence  or  set-off  which  would  have  existed  between 
the  original  parties.  It  is  evident  from  these  sections, 
that  the  object  of  this  legislation  was  to  protect  persons 
who  gave  bills  or  notes  for  patent  rights,  and  to  enable  them 
to  defend  themselves  against  transferees  to  the  same  effect 
as  they  could  against  the  original  payee.  In  order  to  secure 
this  object  more  effectually,  the  Legislature  by  a  further 
section  enacted  that  such  bills  or  notes  should  not  know- 
ingly be  put  into  circulation  without  the  prescribed  words 
being  written  or  printed  thereon,  and  made  the  doing  so  a 
misdemeanour,  punishable  by  fine  or  imprisonment. 


XIX.] 


JOHNSON  V.  MARTIN. 


601 


The  plaintiff  may,  perhaps,  not  have  been  acquainted  Judgment, 
with  the  law,  but  that  can  make  no  difference ;  when  he  Maclennan, 
took  the  notes  knowing  them  to  have  been  given  for  a  J-A- 
patent  right,  he  must  be  taken  to  have  known  that  in 
transferring  them  to  him  without  the  prescribed  words 
thereon  Burke  was  violating  the  law  :  that  he  was  commit- 
ting a  misdemeanour.  The  plaintiff  therefore  lent  himself 
to  an  illegal  act  on  the  part  of  Burke ;  without  the  plain- 
tiff's concurrence  the  act  could  not  have  been  done,  and  it 
is  hard  to  see  how  the  plaintiff'  can  stand  any  higher  before 
the  law  than  Burke.  This  illegal  transfer  is  an  essential 
part  of  the  plaintiff's  title,  it  is  part  of  the  contract  on 
which  he  sues,  and  having  been  knowingly  a  party  to  the 
illegality,  it  is  impossible  that  he  can  recover :  ex  pacto  illi- 
eito  non  oritur  actio.  No  doubt  if  he  had  no  knowledge  of 
the  illegality,  of  the  violation  of  the  law,  he  would  have 
been  safe,  for  the  Legislature  did  not  intend  to  interfere  with 
the  negotiability  of  bills  or  notes  further  than  was  necessary. 

The  Act  contains  no  express  words  prohibiting  transfers 
without  the  prescribed  words  being  first  placed  thereon,  but 
the  authorities  shew  that  in  a  case  like  the  present  the 
imposition  of  a  penalty  amounts  to  a  prohibition.  In 
In  re  Cork  and  Youghal  R.  W.  Co.,  L.  E.  4  Ch.  748, 
Lord  Hatherley,  referring  to  Chambers  v.  Manchester  and 
Milford  R.  W.  Co.,  5  B.  &  S.  588,  says  :  "  I  entirely  adopt  the 
view  which  was  taken  by  the  learned  judges  in  that  case, 
that  everything  in  respect  of  which  a  penalty  is  imposed 
by  statute,  must  be  taken  to  be  a  thing  forbidden,  and 
absolutely  void  to  all  intents  and  purposes  whatsoever." 
See  also  Pollock  on  Contracts,  5th  ed.,  p.  279,  et  sea.  I 
think  the  object  of  the  Legislature  would  be  frustrated 
unless  we  hold  that  when  it  is  forbidden  knowingly  to 
transfer,  it  is  equally  forbidden  knowingly  to  receive. 

For  these  reasons,  I  am  of  opinion  that  the  appeal  should 
be  allowed ;  that  the  judgment  at  the  trial  should  be 
restored,  and  that  the  action  should  be  dismissed  with 
costs. 

Appeal  allowed  with  costs. 
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McMillan  v.  Barton  et  al. 

Principal  and  agent — Trusts  and  trustees — Fraud — Statute  of  Frauds. 

Property  of  the  plaintiff's  husband  having  been  offered  for  sale  under 
mortgage  she  agreed  orally  with  the  mortgagee's  solicitors  to  purchase 
it,  but  not  having  the  means  to  make  the  cash  payment  required  she 
saw  one  of  the  defendants  who  agreed  to  lend  her  for  a  year  the  neces- 
sary money,  and  to  take  a  deed  of  the  property  as  security,  and  he  gave 
to  the  solicitors  a  written  offer  to  purchase  on  the  terms  arranged  by 
the  plaintiff,  which  offer  was  by  the  solicitors  orally  accepted.  The 
property  was  however  in  fact  conveyed  to  the  other  defendant  who 
was  the  daughter  of  her  co-defendant : — 

Held,  per  Hagarty,  C.  J.O. ,  and  Maclennan,  J.  A. ,  that,  on  the  evidence, 
the  conveyance  to  the  daughter  was  the  result  of  a  fraudulent  conspiracy 
between  her  father  and  herself  to  deprive  the  plaintiff  of  her  bargain  -r 
that  therefore  the  daughter  stood  in  no  better  position  than  the  father  j 
and  that  he  was  an  agent  for  the  plaintiff  whose  agency  might  be 
proved  by  oral  evidence  notwithstanding  the  Statute  of  Frauds. 

Held,  per  Burton,  and  Osler,  JJ.A.,  that,  on  the  evidence,  the  purchase 
by  the  daughter  was  not  a  collusive  one,  but  was  one  for  her  own 
benefit,  and  could  not  be  impeached. 

The  Court  being  equally  divided  the  judgment  of  Robertson,  J.,  at  the 
trial  was  affirmed. 

Upon  appeal  to  the  Supreme  Court  of  Canada,  20  S.  C.  R.  404,  the 
opinions  of  Hagarty,  C.  J.  0. ,  and  Maclennan,  J.  A. ,  were  adopted, 
Strong,  J.,  dissenting. 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  Kobertson,  J.,  and  was  argued  before  Hagartf, 
C.  J.  O.,  Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the 
24th  and  25th  of  March,  1890. 


Certain  property  of  the  plaintiff's  husband,  John 
McMillan,  was  offered  for  sale  by  auction  under  power  of 
sale  in  a  mortgage,  but  the  sale  was  abortive.  The  plain- 
tiff then  agreed  with  the  mortgagee's  solicitors  to  purchase 
the  property,  and  the  defendant  George  Barton  was  to  let 
her  have  the  money  necessary  to  carry  out  the  purchase,, 
and  was  to  take  a  conveyance  of  the  property  to  himself 
as  security.  Subsequently,  under  the  circumstances  set 
out  in  the  judgments,  the  property  was  conveyed  to  the 
defendant  Fanny  Barton,  and  this  action  was  brought  to 
declare  her  a  trustee  thereof  for  the  plaintiff. 

Moss,  Q.  C,  and  G.  Millar,  for  the  appellants. 

Bain,  Q.  C,  for  the  respondent. 
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May  13th,  1890.     HAGARTY,  C.  J.  O.  :—  Judgment. 

Hagarty, 

My  brother  Maclennan  has  stated  as  far  as  is  necessary  C.J.O. 
the  leading  facts  of  the  case,  and  also  discussed  the  law 
applicable  to  them.    I  do  not  deem  it  necessary  to  travel 
over  the  same  ground,  as  I  substantially  accept  his  reason- 
ings and  his  conclusions. 

I  think  the  learned  trial  Judge  rightly  held  that  all  the 
facts  in  issue  were  proved  as  claimed  by  plaintiff. 

If  the  daughter  had  not  intervened  and  the  father  had 
completed  the  purchase  as  arranged  between  him  and 
plaintiff's  husband,  then  I  think  there  would  not  be  any 
difficulty  on  the  Statute  of  Frauds.  It  was  arranged 
between  them  that  he  was  to  give  a  written  agreement  as 
to  plaintiff  buying  the  property  back  within  a  year,  paying 
interest  for  the  father's  advances.  The  fraud  on  which  the 
right  of  the  Court  to  interfere  arises  would  be  his  refusal  to 
give  the  agreement  as  undertaken  by  him,  thus  making 
the  property  his  absolutely.  If  the  refusal  merely  had  the 
effect  to  refuse  to  complete  by  writing  a  parol  bargain 
made  with  plaintiff,  the  latter  might  have  no  remedy 
and  the  bargain  or  contract  would  simply  fall  through 
altogether,  as  in  such  cases  as  Wood  v.  Midgley,  5  D.  M. 
&  G.  41. 

The  refusal  must  be  made  in  bad  faith,  fraudulently, 
thereby  dishonestly  seeking  to  secure  the  estate  to  himself. 

It  seems  to  me  that  in  the  latter  case  the  authorities  are 
clear  that  relief  can  be  given,  although  the  agreement  to 
give  the  agreement  promised  be  not  evidenced  by  writing. 

In  our  Court  of  Appeal,  in  Howland  v.  Stewart,  2  Gr. 
61,  the  cases  as  they  stood  forty  years  ago  are  discussed  at 
some  length  by  Burns,  J.,  delivering  the  judgment  of  the 
Court  of  Error.  The  present  case  differs  widely  in  its 
facts. 

The  difficulty  is  created  by  the  intervention  of  the 
daughter.  We  need  not  discuss  the  ordinary  case  of  a 
man  telling  another  that  there  is  a  property  for  sale  at  a 
certain  place  which  he  is  thinking  of  buying  at  a  named 
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Judgment,  price,  and  the  other  forestalls  him  by  going  at  once  and 
Hagarty,  buying  it,  thus  depriving  the  former  of  a  possibly  good 
C.J.O.  bargain. 

The  facts  before  us  are  widely  different. 

When  the  father  signed  the  contract  of  purchase  he  told 
the  lawyers  that  it  was  possible  that  his  daughter  would 
take  the  conveyance  instead  of  himself. 

I  think  the  lawyers  at  that  date  had  the  mortgagee's 
authority  to  sell  on  the  terms  proposed,  varying  from  the 
conditions  of  sale.  I  infer  this  from  details  more  fully  set 
out  in  the  judgment  of  my  brother  Maclennan.  They 
had  written  for  authority  to  allow  a  mortgage  for  $3,200, 
instead  of  $3,000,  and  had  got  such  authority,  and  had 
written  to  Mr.  McMillan  to  call  respecting  the  matter. 

The  contract  made  by  Barton,  the  father,  was  certainly 
binding  upon  him  at  the  mortgagee's  instance. 

I  do  not  attach  so  much  importance  as  some  of  my 
learned  brethren  to  the  necessity  of  shewing  that  Horsford 
was  legally  bound  by  his  solicitor's  actions.  His  convey- 
ance to  the  daughter  settled  all  as  to  his  estate,  and  if  it 
be  right  to  hold  that  she  has  acquired  no  higher  right  than 
her  father,  then  the  conveyance  to  her  would  be  the  same 
as  to  him. 

I  think  the  trial  Judge  was  fully  warranted  by  the 
evidence  in  holding  as  follows :  "As  a  fact,  I  also  find  that 
the  plaintiff  has  made  out  the  conspiracy  charged  by  her 
as  having  been  entered  into  between  the  two  defendants, 
for  the  purpose  of  depriving  the  plaintiff  of  her  bargain 
for  the  purchase  of  the  property  from  Horsford ;  and  that 
it  is  a  mere  pretence,  and  a  dishonest  one  too,  that  the 
defendant  George  Barton  could  not  control  his  daughter, 
the  defendant  Fanny  Barton,  in  reference  to  the  matter." 

This  was  a  very  curious  state  of  things.  The  father, 
when  he  signed  the  contract,  puts  down  the  daughter's 
name  as  a  possible  purchaser.  He  goes  home  and  tells  her 
what  he  has  done,  and  that  he  has  agreed  to  give  the 
plaintiff  an  agreement  to  redeem.  In  fact  she  is  told  every 
particular,  and  admits  her  knowledge  that  her  father  had 
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so  agreed.  She  almost  immediately  has  the  promised  tele-  Judgment, 
phone  message  given ,  and  goes  herself  to  the  solicitors.  Hagarty, 

Assuming  the  collusion  charged,  it  was,  of  course,  part  ^•v* 
of  her  performance  to  represent  herself  as  buying  wholly 
for  herself,  independently  of  her  father,  and  her  disclaiming 
any  arrangement  or  bargain  with  the  McMillans. 

McMillan  says  that  he  heard  the  father  tell  the  solicitors 
that  he  would  telephone  as  to  the  deed  being  made  to  him 
or  to  his  daughter.  He  took  it  for  granted  all  was  right, 
and  nothing  was  said  as  to  his  being  present  when  the 
deed  was  made,  or  as  to  his  being  informed  whether  it  was 
made  to  father  or  daughter.  The  plaintiff  rested  in  full 
confidence  on  the  agreement  with  the  father. 

It  was  not  till  the  28th  of  November,  a  week  after  the  date 
of  the  deed  to  the  daughter,  and  nearly  nine  days  after  the 
day  George  Barton  had  signed  his  contract,  that  McMillan 
was  told  of  the  change — the  father  saying  he  could  not 
give  the  agreement;  that  his  daughter  had  bought  the 
property,  and  that  she  refused  to  give  it  up  ;  but 
even  then  telling  him  that  it  would  be  all  right ;  the 
upshot  of  this  dealing  between  the  father  and  the 
daughter  being  that  the  plaintiff  is  to  lose  her  estate  and 
interest,  whatever  it  was,  in  the  property,  and  utterly  to 
defeat  the  object  desired  by  the  arrangement  with  the 
father. 

The  daughter  was  told  her  name  had  been  put  down  as 
an  alternative  grantee  from  the  mortgagee.  She  might  of 
course,  on  being  told  all  that  she  was  told,  have  refused  to 
allow  her  name  to  be  used,  and  her  father  also,  as  between 
himself  and  the  plaintiff,  though  not  as  against  the  mort- 
gagee's rights,  might  have  refused  to  go  further  in  the  mat- 
ter. But  this  should  have  been  communicated  to  the  plaintiff, 
as  the  father  must  have  known  that  the  plaintiff's  right  to 
redeem  her  interest  in  the  property  was  in  jeopardy,  and  that 
she  might  be  lulled  into  fatal  security,  depending  wholly 
on  the  father's  agreement,  and  not  deeming  it  necessary  to 
try  and  raise  the  money  elsewhere. 

Admitting  that  a  man  on  being  told  by  another  that  he 
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Judgment,  has  the  offer  of  an  estate  for  a  named  price  may  privately 
Hagakty  S°  an(^  purchase  it  for  himself,  it'  must,  I  think,  be  very 
C.J.O.  different  if  A.  tells  B.  that  he  has  contracted  to  purchase 
an  estate  belonging  to  C.  with  a  view  of  helping  the  latter 
and  that  he  has  agreed  to  execute  an  agreement  to  allow 
C.  to  redeem  within  a  year,  whereupon  B.  with  all  this 
knowledge  and  with  A.'s  authority  to  buy  instead  of  buy- 
ing himself  purchases  the  property  absolutely  expressly  to 
defeat  C.'s  right  to  redeem.  All  this  being  done  without 
C.'s  knowledge,  who  is  thus  deprived  of  his  remaining 
interest. 

When  the  two  conspire  together  to  defeat  C.'s  right  by 
the  collusive  substitution  of  B.  in  A.'s  place,  expressly  to 
get  over  any  remedy  which  C.  might  have  against  A.,  with 
whom  alone  he  had  bargained,  it  may  possibly  bring  the 
actions  of  A.  and  B.  perilously  near  the  law  of  criminal 
conspiracy  to  injure,  with  the  result  of  injury  to,  another. 
See  remarks  of  the  Judges  in  Lumley  v.  Oye,  2  E.  &  B. 
216. 

Whether  the  transaction  be  considered  as  one  of  agency, 
or  as  a  loan  or  advance  of  money  on  security,  does  not, 
I  think,  interfere  with  the  rules  of  equity  governing  such 
matters. 

I  hope  the  rule  of  equity  is  not  so  powerless  as  to  per- 
mit the  success  of  a  trick  so  plausible,  and  so  likely  to  be 
imitated  as  in  the  case  before  us.  I  must  leave  it  to  a 
higher  Court  if  such  be  the  law  so  to  declare  it. 

Burton,  J.  A.: — 

This  case  presents  a  very  good  illustration  of  the  great 
danger  of  relying  on  conflicting  parol  evidence  and  decla- 
rations of  witnesses  for  the  purpose  of  establishing  a  trust, 
against  which  the  Statute  of  Frauds  was  intended  to 
guard. 

I  do  not  think  it  necessary  to  say  whether,  if  George 
Barton  had  taken  a  conveyance  of  the  premises,  he  could 
have  relied  upon  the  absence  of  any  memorandum  in  writing 
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as  an  answer  to  an  action  to  establish  the  trust,  and  to  cut  Judgment, 
down  the  conveyance  from  being  an  absolute  conveyance  Burton, 
to  a  mere  security  or  mortgage.    I  may  say  that  my  im-  J-A- 
pression  is,  that  the  evidence  would  have  been  sufficient  to 
establish  an  agreement  on  his  part  to  give  a  memorandum 
in  writing,  and  that  he  would  not  have  been  allowed  to 
set  up  the  statute  under  such  circumstances. 

Nor  is  it  necessary  to  decide  what  would  have  been  the 
position  of  the  parties  if  there  had  been  a  completed  con- 
tract of  purchase  between  Horsford  and  George  Barton, 
and  the  defendant  Fanny  Barton  had  taken  the  convey- 
ance under  such  circumstances  in  her  own  name,  even 
though  the  moneys  had  been  her  own  moneys  and  not  those 
of  George  Barton.    That  is  not  this  case. 

The  memorandum  signed  by  George  Barton  at  the  foot 
of  the  conditions  of  sale,  was  not,  as  it  would  have  been  if 
signed  at  the  auction,  a  completed  contract,  binding  on 
the  vendor,  but  was  a  mere  offer  on  his  part  to  purchase. 

The  solicitors  had,  since  the  auction,  and  upon  receiving 
the  offer  from  Mrs.  McMillan,  written  to  their  client  to 
ascertain  whether  he  would  allow  $3,200  to  remain  on 
mortgage  instead  of  $3,000  as  mentioned  in  the  conditions 
of  sale ;  but  it  was,  I  thought,  conceded  on  all  hands  that 
the  mortgagee's  acceptance  was  essential  to  make  it  a  bind- 
ing and  completed  contract ;  that,  at  all  events,  I  take  it,  was 
the  position  of  matters.  Mr.  Horsford  would  have  been  at 
liberty  to  sell  to  any  one  else  if  he  received  a  better  offer,  and 
George  Barton,  until  his  assent  was  obtained,  was  at  liberty 
to  withdraw.  When  that  assent  was  obtained  that  memo- 
randum, which  till  then  was  a  mere  offer,  would  have 
become  absolutely  binding,  but  until  then  Barton  had  a 
locus  penitentice. 

If,  on  the  following  day,  Horsford  had,  either  with  or 
without  notice  of  this  agreement  of  Barton,  sold  to  some 
one  else,  can  there  be  the  slightest  doubt  that  he  could 
have  done  so? 

I  should  have  thought  this  too  clear  for  argument,  and 
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Judgment.    on  looking  at  McMillan's  evidence  it  is  clear  that  he  so 
Burton,     understood  it. 
JA*  He  says  that  he  met  George  Barton  on  the  19th  No- 

vember, and  he  mentioned  to  him  that  Mrs.  McMillan  had 
made  an  offer  for  the  property  or  intended  making  an 
offer,  and  admitted  that  he  did  not  dispute,  notwithstand- 
ing the  offer  made  by  Mrs.  McMillan,  that  the  solicitor  had 
the  right  to  sell,  and  that  he  so  told  Barton  on  the  19th 
November. 

Can  it  for  a  moment  be  doubted  that  these  solicitors 
would  have  been  sadly  wanting  in  their  duty  to  their  client, 
and  to  those  interested  in  the  surplus,  if,  immediately  after 
George  Barton's  signing  the  memorandum,  some  person 
had  offered  $4,000  and  they  had  refused  to  accept  it  ? 

Barton  himself  never  was  under  any  obligation,  legal 
or  moral,  as  regards  Mrs.  McMillan,  to  carry  out  the 
purchase ;  it  was  a  purely  voluntary  act  on  his  part  which 
it  is  clear  that  Mrs.  McMillan  could  not  have  enforced; 
although  if  he  had  once  completed  the  purchase  there 
would  have  been  a  moral,  and  as  I  have  said  I  think  a 
legal  obligation  to  convey  to  Mrs.  McMillan  at  the  end  of 
the  year  on  payment  of  the  stipulated  sum. 

There  is  a  conflict  of  evidence  as  to  what  precisely 
occurred  at  the  time  the  memorandum  was  signed,  but  it 
is  quite  unimportant  which  version  is  accepted ;  the  un- 
doubted fact  remains  that  there  was  at  the  time  Miss 
Barton  intervened  no  concluded  agreement  for  the  purchase, 
and  whatever  opinion  may  be  entertained  as  to  the  course 
she  pursued  as  a  matter  of  ethics  or  good  taste,  I  think 
that  young  lady  from  the  first  took  a  correct  view  of  her 
legal  position,  and  a  careful  perusal  of  her  evidence  con- 
vinces me  that  she  is  a  highly  intelligent  and  sensible 
person,  but  the  evidence,  as  reported,  strikes  me  also  as 
bearing  the  impress  of  candour  and  truthfulness. 

It  would  not  strike  one  as  so  very  extraordinary  if,  upon 
the  father  stating  to  his  family  his  intention  of  advancing 
the  money  to  Mrs.  McMillan,  some  member  of  the  family 
had  suggested  the  old  adage  of  "charity  beginning  at  home," 
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and  that  if  there  was  any  value  in  the  propert}^  beyond  Judgment, 
the  mortgage,  an  opportunity  presented  itself  to  the  family  Burton, 
of  thereby  securing  the  money  they  were  likely  to  lose  by  JA> 
reason  of  McMillan's  failure. 

However  that  may  be,  Miss  Barton  at  once  conceived  the 
idea  of  purchasing  the  property,  and  she  did  so  with  her 
own  money  and  also  came  under  a  personal  covenant  for 
payment  of  the  balance  remaining  unpaid. 

Counsel  vainly  endeavoured  to  elicit  from  her  a  con- 
currence in  his  proposition  that  it  was  impossible  for  her 
to  purchase  the  property  as  it  had  already  been  purchased 
by  her  father ;  but  she  quite  appreciated  the  position,  and 
whilst  candidly  admitting  that  she  saw  the  writing  signed 
by  her  father,  she  treated  it,  as  it  was  in  fact,  as  a  mere 
proposal  on  his  part  to  purchase,  and  she  also  states  frankly 
enough  that  she  had  no  acquaintance  with  Mrs.  McMillan, 
and  felt  under  no  obligation  to  consult  her  interests. 

The  case  then  as  presented,  if  George  Barton  and  his 
daughter  are  to  be  believed,  is  that  she  bought  this  pro- 
perty with  her  own  money,  signed  a  new  contract,  took  a 
conveyance  in  her  own  name,  and  executed  a  mortgage  for 
the  balance  of  the  purchase  money,  differing  in  this  re- 
spect from  the  contract  of  George  Barton,  who  never 
agreed  to  come  under  personal  liability  for  the  balance  of 
the  purchase  money,  and  this  is  not  contradicted  by  any 
one ;  and  it  appears  to  me  to  be  clearly  a  case  in  which, 
even  if  a  parol  agreement  had  been  shown,  the  non-com- 
pliance with  the  Statute  of  Frauds  would  have  been  a 
complete  answer. 

But  if  it  be  said  that  the  learned  Judge  at  the  trial  dis- 
believed their  evidence,  how  does  that  assist  the  plaintiff  ? 
If  what  the  plaintiff  contends  for  be  true,  it  discloses  a 
case  of  fraud  and  conspiracy  on  the  part  of  the  two  de- 
fendants, but  where  is  the  evidence  of  it  ? 

It  is  elementary  law  that  fraud  must  be  distinctly 
proved  and  cannot  be  surmised  or  inferred. 

Fanny  Barton  had  an  undoubted  right  to  purchase  as 
she  did.  Had  she  been  a  stranger,  no  one  would  have 
questioned  it;  her  relationship  to  George  Barton  alone 
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Judgment,  renders  it  open  to  suspicion,  coupled  with  the  fact  that  he 

Burton,    at  one  time  talked  of  taking  the  conveyance  in  his  daugh- 
J.A.       ^er»g  name> 

One  cannot  avoid  feeling  some  sympathy  with  the 
plaintiff,  but  our  judgment  must  depend  upon  rules  of 
law  not  upon  what  we  may  conceive  to  be  the  hardship  of 
the  case. 

I  am  of  opinion  that  the  appeal  should  be  allowed,  and 
the  action  dismissed. 

OSLER,  J.  A. : — 

What  we  have  to  deal  with  in  this  case  is  the  completed 
conveyance  from  Horsf ord  to  the  defendant  Fanny  Barton. 

After  very  full  consideration  I  must  say  that  I  am  unable 
to  satisfy  myself  that  there  ever  was  a  binding  contract 
between  the  former  and  George  Barton.  Then  we  have  a 
deed  from  him  to  Fanny,  which  recites  a  contract  with 
her,  so  that  even  if  there  ever  was  a  contract  between  him 
and  George  Barton,  though  not  binding  upon  him,  he  must 
be  taken  to  have  receded  from  it  and  to  have  agreed  to 
sell  to  Fanny,  who  swears  she  bought,  and  told  his  solici- 
tors that  she  was  buying,  for  herself  alone,  and  that  she 
had  nothing  to  do  with  the  plaintiff.  She  paid  her  own 
money  and  reconveyed  the  premises  by  way  of  mortgage, 
assuming  a  purchaser's  liability  for  the  balance  of  the 
purchase  money.  There  seems  to  be  no  doubt  that  she 
explained  to  the  solicitors  of  Horsf  ord  that  she  repudiated 
any  connection  with  McMillan,  and  I  hardly  understand 
how  he  could  after  that  have  supposed  that  she  was 
carrying  out  the  bargain  which  George  Barton  had  made 
with  him.  If  there  was  no  binding  contract  between 
Horsf  ord  and  George  Barton,  the  defendant  Fanny  Barton 
had  the  right  to  buy  for  herself.  She  did  so,  and  paid  her 
own  money,  and  her  conveyance  cannot  be  affected  with  a 
trust  or  cut  down  to  a  security  for  indemnity,  as  the 
plaintiff  now  seeks  to  do.  I  do  not  think  the  plaintiff  has 
any  equitable  right  against  her  deed,  and  therefore  the 
appeal  should,  in  my  opinion,  be  allowed,  but  without 
costs. 
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MACLENNAN,  J.  A.: —  Judgment. 

Maclennan 

I  have  read  the  evidence  in  this  case  very  carefully,  and  J,A- 
I  am  of  opinion  that  it  fully  bears  out  the  conclusion  of 
the  learned  trial  Judge,  that  the  defendant  George  Barton 
signed  the  agreement  for  the  purchase  of  the  property  in 
question,  as  the  agent  of  the  plaintiff,  and  for  her  benefit ; 
that  the  agreement  between  them  was,  that  he  was  to 
advance  the  down  payment  of  $350  for  a  year,  at  seven 
per  cent,  interest,  and  that  he  was  to  hold  the  property  in 
the  meantime  as  a  security  for  the  advance.  The  manner 
in  which  this  was  to  be  carried  out  was,  that  George  Barton 
was  to  buy  the  property  and  take  the  conveyance  in  his 
own  name,  and  give  the  mortgage  to  the  vendor,  and  also 
pay  the  $350  for  the  plaintiff  which  was  to  bear  interest  at 
seven  per  cent,  for  a  year.  It  was  also  agreed  that  George 
Barton  would  give  a  writing  to  shew  the  understanding 
come  to  between  them. 

In  pursuance  of  an  appointment  between  them,  the 
plaintiff's  husband  and  George  Barton  met  at  the  office  of 
the  solicitors  of  the  vendor  on  the  following  day,  the  20th 
of  November,  and  George  Barton  then  signed  the  follow- 
ing agreement  of  purchase,  which  was  witnessed  by  Mr. 
Lawrence,  one  of  the  solicitors : 

"  I  hereby  agree  to  purchase  the  property  described  in 
the  annexed  advertisement,  subject  to  the  foregoing  condi- 
tions of  sale,  for  the  sum  of  three  thousand  five  hundred 
and  fifty  dollars,  with  the  following  variation — mortgage 
of  $3,200  to  remain  on  lands,  with  interest  as  therein 
mentioned,  and  I  to  assume  payment  of  all  arrears  of  taxes 
thereon.    Witness,  A.  G.  F.  Lawrence. 

George  Barton.    (L.  S.) 

George  Barton,  of  the  city  of  Toronto,  77  Bloor  street  . 
west,  builder,    Sarah  Ann  Barton." 

This  agreement  was  written  at  the  foot  of  a  copy  of  the 
conditions  used  at  the  abortive  sale,  and  had  annexed  to  it 
a  copy  of  the  advertisement  of  sale ;  and  it  contains  all  the 
elements  of  a  contract  for  the  sale  and  purchase  of  the 
property  in  question. 
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Judgment.      The  account  which  the  solicitors  Mr.  Milligan  and  Mr. 

Maclennan,  Lawrence  give  of  this  transaction  rs  this.  When  McMillan 
JA*  and  the  plaintiff's  husband  came  in,  there  was  no  discussion 
and  no  bargaining  with  Barton,  either  by  McMillan  or  Mr. 
Milligan,  who  was  the  solicitor  then  present.  Mr.  Milligan 
wrote  the  agreement  for  Barton's  signature ;  and  as  he 
says,  "just  wrote  down  the  arrangement  that  had  been 
made  with  Mrs.  McMillan."  He  says  the  reason  he  did 
that  was,  that  McMillan  had  called  before,  either  the  same 
day,  or  the  previous  day,  and  had  told  him  that  Barton 
was  going  to  take  the  property,  and  was  going  to  enter 
into  some  agreement  with  Mrs.  Barton  to  give  it  up  at  the 
end  of  the  year ;  and  that  when  they  came  in  together, 
McMillan  introduced  Barton  as  the  person  he  had  been 
speaking  to  him  about.  At  this  point,  Mr.  Milligan  was 
obliged  to  go  away  about  some  other  business,  and  the 
transaction  in  question  was  completed  by  his  partner,  Mr. 
Lawrence.  Mr.  Lawrence  tells  us  he  read  the  paper  over 
to  Barton,  and  when  he  came  to  the  taxes,  Barton  refer- 
red to  Mr.  McMillan,  when  the  latter  said  he  would 
arrange  for  the  taxes,  and  the  paper  was  then  signed.  He 
took  down  Barton's  name  and  address  and  that  of  his  wife, 
for  the  purpose  of  the  mortgage,  and  Barton  said, {t  Don't 
prepare  the  deed  or  mortgage  until  I  telephone  you ;  I 
may  have  it  made  out  in  my  daughter's  name.  I  will 
telephone  down  and  let  you  know  which  way  it  is  to  go ;" 
and  Mr.  Lawrence  then  put  down  his  daughter's  name 
also  (the  defendant  Frances)  on  a  piece  of  paper. 

I  have  come  to  the  clear  conclusion,  after  a  most  careful 
consideration  of  the  evidence,  that  what  was  agreed  between 
the  parties  was  that  the  money  to  be  advanced  by  Barton 
was  by  way  of  loan  to  be  repaid  by  the  plaintiff  in  a  year, 
and  not  by  way  of  conditional  purchase  of  the  property. 
He  agreed  to  buy  the  property  for  the  plaintiff,  and  to 
hold  it  as  security  for  repayment  in  a  year,  with  interest 
at  seven  per  cent.,  and  he  was  not  buying  it  for  himself 
and  giving  the  plaintiff  the  option  of  buying  it  back  within 
the  year.    The  case  in  effect  is  that  the  plaintiff  herself 
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first  made  a  verbal  bargain  with  the  solicitors  of  the  vendor,  Judgment, 
for  the  purchase  of  the  property,  and  not  being  able  to  Maclennan, 
provide  the  money  as  she  expected,  the  defendant  offered  J-A- 
to  carry  out  the  purchase  for  her,  and  to  lend  her  the 
money  for  the  purpose,  and  to  put  in  writing  the  under- 
standing between  them.  Therefore  in  signing  the  agree- 
ment which  has  been  referred  to,  George  Barton  was  doing 
the  very  thing  he  had  undertaken  to  do.  He  had  under- 
taken to  act  in  the  plaintiff 's  behalf,  and  what  he  did  was 
her  act,  and  the  purchase  he  made  was  her  purchase.  It 
is  true  there  was  one  element  in  the  transaction  that  was 
not  strictly  agency,  namely,  the  security.  Barton  was  to 
hold  the  property  as  security  for  repayment,  but  that  ele- 
ment does  not  make  the  transaction  less  one  of  agency. 
Every  agent  is  entitled  to  be  indemnified  by  his  principal 
-against  loss  arising  out  of  the  service  rendered.  The  law 
implies  that  obligation  in  the  absence  of  express  agreement. 
But  there  may  be  express  agreement  for  indemnity,  and 
an  agent  may  stipulate  for  security  as  well  as  for  indemnit}^ 
if  the  service  involves  the  advancement  of  money  or  risk, 
as  was  the  case  here. 

It  was  not  disputed  by  Mr.  Moss,  the  learned  counsel 
for  the  defendant  Frances,  as  indeed  it  could  not  be  dis- 
puted, upon  the  authorities,  that  an  agent  for  the  purchase 
of  land  may  be  appointed  verbally,  and  that  the  agency 
may  be  proved  without  writing,  but  it  was  contended  that 
this  was  not  a  case  of  agency  at  all,  but  a  case  of  a  trust 
of  land,  which  was  not  a  resulting  trust,  and  that  parol 
evidence  was  inadmissible  to  prove  it.  I  think,  however, 
that  it  is  perfectly  clear  upon  the  evidence  this  was  a  case 
of  agency,  and  not  a  case  of  trust  as  Mr.  Moss  contended 
for.  George  Barton  never  had,  or  intended  to  have,  any 
beneficial  interest  in  the  land.  The  plaintiff  and  her 
husband  and  family  were  in  the  occupation  of  the  pro- 
perty, and  his  offer  to  buy  the  property  for  her  was  for 
the  very  purpose  of  saving  them  from  being  turned  out  of 
house  and  home  :  Nicholson  v.  Mulligan  (1868),  3  Ir.  R.  Eq. 
308,  317,  324,  325,  326 ;  Chattock  v  Midler,  8  Ch.  D.  177; 
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Judgment.   Lees  v.  Nuttall,  1  R.  &  M.  53 ;  affirmed,  2  M.  &  K.  819 ; 

rl aclennan ,  Fawcett  v.  Whitehouse,  1  R.  &  M.  132 ;  5oo^  v.  L.  R. 

J. A.     '  16  Eq.  182. 

It  was  contended  that  the  transaction  was  intended  as 
a  fraud  upon  creditors,  and  that  the  action  must  fail  on 
that  ground,  but  I  do  not  think  that  objection  ought  to 
prevail.  I  see  no  reason  why  a  married  woman  in  the 
circumstances  of  the  plaintiff  should  not,  if  she  thinks  she 
can  get  friends  to  assist  her,  enter  into  such  a  contract  as 
this  ;  and  I  think  after  the  property  was  put  up  for  sale  at 
auction  with  the  full  knowledge  of  the  creditors  of  her 
husband,  and  failed  to  produce  the  mortgage  money,  there 
can  be  no  ground  for  such  an  objection.  I  am  also  of 
opinion  that  it  was  competent  to  prove  the  agency  of 
George  Barton  by  oral  evidence,  and  that  this  conclusion 
is  warranted  by  the  cases  referred  to  by  the  learned  Judge 
of  Heard  v.  Pilley,  L.  R.  4  Ch.  548,  and  Cave  v.  Mackenzie> 
46  L.  J.  Ch.  564  ;  S.  C,  87  L.  T.  N.  S.  218,  notwith- 
standing Bartlett  v.  Pickersgill,  1  Cox,  15.  I  think  it  is 
clear  that  George  Barton  had  no  idea  from  first  to  last  of 
obtaining  any  beneficial  interest  for  himself  in  the  pro- 
perty, and  that  although  the  expression  "  buying  it  back 
in  a  year,"  is  used  more  than  once  with  reference  to  the 
transaction,  it  is  quite  evident  from  the  whole  of  the  testi- 
mony that  these  words  were  used  merely  with  reference 
to  the  duration  of  the  loan,  and  not  as  indicating  that 
Barton  was  to  be  the  real  owner  of  the  property  in  the 
meantime. 

Under  these  circumstances  if  Horsford  the  vendor  had 
signed  the  contract  as  well  as  George  Barton,  the  plaintiff's 
case  would  have  been  clear,  because  the  defendant  Fanny 
had  full  notice  of  the  contract  made  by  her  father,  and  that 
it  was  made  for  the  plaintiff's  benefit,  and  she  could  not 
defend  herself  successfully  against  the  plaintiff's  prior 
equity.  . 

It  was,  however,  contended  that  there  was  no  contract 
binding  on  Horsford  and  that  therefore  the  plaintiff  had  no 
equity,  even  though  George  Barton  had  signed  a  contract 
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in  her  behalf,  and  although  Horsford  could  have  held  him  .  Judgment, 
bound  if  he  had  thought  fit  so  to  do,  and  that  is  certainly  maclennaw, 
a  formidable  objection,  and  requires  examination.  J-A- 

Mr.  Milligan,  one  of  Mr.  Horsford's  solicitors,  says  that 
when  it  was  desired  on  behalf  of  the  plaintiff  that  the 
mortgage  to  be  given  by  her  for  part  of  the  purchase 
money  should  be  $3,200,  instead  of  $3,000  as  called  for  by 
the  conditions  used  at  the  abortive  sale,  he  wrote  to  his 
client  at  Port  Hope,  where  he  resides,  for  authority  to 
agree  to  the  desired  alteration,  and  that  he  obtained  the 
authority  to  do  so,  and  that  it  was  finally  agreed  with  the 
plaintiff  that  she  should  have  the  property  on  the  altered 
terms.  It  is  clear  that  the  only  bargaining  or  discussion  of 
terms  that  ever  took  place  was  with  and  on  behalf  of  the 
plaintiff.  It  was  the  bargain  made  with  her  which  the 
solicitor  wrote  down  when  the  plaintiff's  husband  and 
Barton  came  in,  and  which  Barton  signed,  and  it  was  the 
same  bargain  which  Fanny  Barton  claimed  and  obtained  the 
benefit  of.  It  does  not  appear  to  have  been  contended 
before  the  learned  J udge  that  the  contract  signed  by  George 
Barton  was  imperfect  for  want  of  Horsford's  signature,  and 
the  judgment  therefore  goes  at  once  for  the  plaintiff  upon 
the  conclusion  being  reached  that  George  Barton  signed  the 
contract  as  agent  for  her.  The  learned  Judge  does  not 
say  whether  he  found  that  the  contract  had  been  assented 
to  by  Horsford  by  any  signed  writing ;  but,  I  think,  there 
is  evidence  from  which  that  conclusion  may  be  drawn. 
When  the  solicitor  says  he  wrote  to  his  client,  living  at 
a  distance,  for  his  approval,  and  obtained  it,  I  think  it 
may  fairly  be  concluded  that  he  obtained  it  by  letter  signed 
by  his  client,  and  there  are  numerous  authorities  which 
shew  that  that  would  be  sufficient.  It  is  true  that  in  his 
evidence  in  his  second  recall  Mr.  Milligan  says  in  answer 
to  the  defendant's  counsel : 

"  Q.  Was  there  any  arrangement  in  writing  signed  by 
Horsford  or  you  on  his  behalf  to  sell  to  Mrs.  McMillan? 
A.  There  was  nothing  signed  by  Horsford  to  sell  to  any 
person  until  the  deed  was  executed.    Q.  The  deed  to  Miss 
79 — VOL.  XIX  A.R. 
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Judgment,  Barton?  A.  Yes.  Q.  Or  signed -by  you  on  behalf  of 
Maclennan,  Horsford  ?  A.  Or  signed  by  us  on  behalf  of  Horsford, 
J'A*       unless  that—.    Q.  Did  you  notify  Mr.  and  Mrs.  McMillan 

that  you  were  making  the  deed  and  selling  to  Miss  Barton  ? 

A.  No." 

It  is  evident,  I  think,  that  what  is  here  referred  to  is  a 
formal  contract,  and  that  it  does  not  at  all  qualify  his 
evidence,  given  in  the  first  instance,  as  to  his  correspond- 
ence with  his  client ;  and  I  think  he  was  about  to  refer  to 
this  correspondence  when  he  used  the  word  unless,  and  was 
interrupted  by  another  question.  But  if  it  should  be  con- 
sidered doubtful  whether  Horsford  had  bound  himself  in 
writing  to  the  contract,  it  is  clear  that  it  was  assented  toby 
him  verbally  through  his  solicitors,  one  of  whom  states  dis- 
tinctly that  he  had  written  for  and  obtained  his  authority, 
and  I  am  of  opinion  that  under  the  circumstances  of  this 
case  the  verbal  assent  of  Horsford  is  sufficient  to  entitle 
the  plaintifi  to  succeed. 

A  verbal  contract  for  the  sale  of  land  is  not  void :  Fry 
sec.  291,  292,  293,  497.  Where  one  has  signed  the  other 
may  enforce  it  without  signing,  and  the  one  who  has  signed 
may  enforce  it  against  the  one  who  has  not  signed,  unless 
he  sets  up  the  statute  as.  a  defence. 

In  Madclison  v.  Alder  son,  8  App.  Cas.  467,  Selborne, 
L.  C,  says  (p.  474):  "It  has  been  determined  at  law 
(and,  in  this  respect,  there  can  be  no  difference  between  law 
and  equity),  that  the  4th  section  of  the  Statute  of  Frauds 
does  not  avoid  parol  contracts,  but  only  bars  the  legal 
remedies  by  which  they  might  otherwise  have  been  en- 
forced." 

Therefore  by  virtue  of  the  signature  of  George  Barton, 
as  her  agent,  and  Horsf  ord's  verbal  assent  to  the  contract  by 
and  through  his  solicitors,  the  plaintiff  had  a  perfectly  good 
and  valid  contract  for  the  purchase  of  the  property  in 
question,  which  Horsford  might  have  enforced  against  her, 
and  which  she  might  have  enforced  against  Horsford  unless 
he  chose  to  set  up  the  Statute  of  Frauds,  That  was  the 
condition  of  affairs  on  the  20th  of  November  when  George 
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Barton  signed  the  contract  in  question,  and  when  he  told  Judgment. 

Mr.  Milligan  that  he  was  uncertain  whether  the  matter  Maclennan, 

would  be  carried  out  in  his  own  name  or  in  the  name  of 

his  daughter  Fanny.    There  was  a  good  contract  between 

Horsford  and  George  Barton,  binding  on  the  latter,  unless 

and  until  Horsford  should  repudiate  it,  or  refuse  to  carry  it 

out,  and  George  Barton  was  a  trustee  for  the  plaintiff.  Shaw 

v.  Foster,  L.  R.  5  H.  L.  321,  shews  clearly  what  the  effect 

of  a  contract  of  sale  is  in  equit}^,  in  ordinary  cases ;  and 

Heard  v.  Pilley,  L.  R.  4  Ch.  548,  and  Gave  v.  Mackenzie,  46 

L.  J.  Ch.  564  ;  37  L.  T.  N.  S.  218,  above  cited,  when  it  is 

made  by  an  agent. 

Under  these  circumstances,  George  Barton,  having  signed 
the  contract,  went  home  to  his  house,  and  at  once  made 
known  to  his  family  what  he  had  done.  He  explained 
the  whole  matter  to  his  daughter  Fanny  ;  and  I  have  no 
doubt  explained  it  truly.  He  says  he  asked  her  to  lend 
him  some  of  the  money  required  to  carry  out  the  pur- 
chase, but  that  she  refused,  and  said  she  would  not  do  it, 
she  would  go  and  buy  it  herself.  But  Fanny  herseif  says 
she  did  not  tell  her  father  that  she  was  going  to  buy  the 
property  for  herself ;  "  that  he  did  not  know  of  it t£  that 
he  did  not  know  she  was  going  to  buy  the  property  when 
she  went  down  to  buy  it "  that  he  had  no  idea  she  was 
going  to  buy  the  property  for  herself."  Now  it  will  be 
recollected  that  immediately  after  signing  the  agreement, 
George  Barton  had  said  to  the  solicitors  not  to  prepare  the 
deed  until  he  would  telephone  whether  it  was  to  go  in  his 
own  name  or  his  daughter's.  And  the  next  thing  that 
happened,  was  a  telephone  message  received  by  the  solici- 
tors saying,  "  that  the  property  was  to  go  in  Miss  Barton's 
name."  This  telephone  message  was  sent  by  her  brother, 
Dr.  Barton  ;  but  she  says  it  was  done  at  her  request.  The 
message  further  informed  the  solicitors  that  Miss  Barton 
would  come  to  their  office  without  delay  ;  and  accordingly 
within  two  or  three  hours  after  the  agreement  had  been 
signed,  she  and  her  mother  and  her  two  brothers  arrived. 
It  is  not  necessary  to  relate  all  that  took  place  between  her 


618 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment.  and  the  solicitors,  but  there  is  no  doubt  she  told  them  that 
Maclennan,  she  was  buying  for  herself;  that  when  Mr.  Milligan 
J*A*  remarked  to  her,  "  I  understand  this  is  being  bought  for 
Mrs.  McMillan,"  she  said,  "  No,"  and  that  "she  was  taking 
it  for  herself."  The  end  of  it  was  that  the  conveyance 
was  made  to  the  defendant  Fanny,  and  she  paid  the  $350 
and  executed  a  mortgage  for  the  balance  of  the  purchase 
money  to  Mr.  Horsford,  and  everything  was  carried  out 
exactly  in  accordance  with  the  terms  of  the  agreement 
which  had  been  signed  by  her  father. 

The  cheque  with  which  the  $350  was  paid  was  not 
Fanny's  own  cheque,  but  the  cheque  of  her  father,  dated 
the  22nd  of  November.  She  drew  $200  from  the  savings 
bank  on  the  21st  and  gave  it  to  her  father,  so  that  he 
might  deposit  it  in  the  Bank  of  Commerce,  and  thereby, 
with  other  funds,  make  his  cheque  good  wherewith  to  pay 
the  $350  on  the  contract.  The  deed  and  mortgage  bear 
date  the  21st,  and  the  affidavit  of  execution  of  the  mort- 
gage was  sworn  on  the  23rd  of  November.  The  convey- 
ance was  executed  at  Port  Hope  and  the  affidavit  of  execu- 
tion was  sworn  there  on  the  28th  of  November. 

The  learned  Judge  finds  as  a  fact  that  the  plaintiff  has 
made  out  the  conspiracy  charged  by  her  as  having  been 
entered  into  between  the  two  defendants,  for  the  purpose 
of  depriving  the  plaintiff  of  her  bargain  for  the  purchase 
of  the  property  from  Horsford. 

I  think  there  is  evidence  to  justify  that  inference,  in 
spite  of  the  father's  professed  desire  that  his  daughter 
should  give  up  the  purchase.  He  says  she  refused  to  lend 
him  the  money  to  carry  out  the  purchase  himself,  for  the 
plaintiff,  as  he  agreed  to  do,  and  that  she  went  and  bought 
for  herself,  and  that  he  did  not  know  she  bought  it  until 
afterwards.  Now  that  statement  is  positively  untrue  in 
view  of  the  fact  that  he  arranged  with  her,  as  above  stated, 
for  the  procurement  of  the  money,  on  the  21st  of  Novem- 
ber, and,  on  the  22nd,  signed  and  gave  to  her  this  very 
cheque  with  which  the  transaction  was  carried  out.  It  is 
admitted  that  he  never  told  the  plaintiff,  or  her  husband, 
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that  his  daughter  had  bought  for  herself,  until  the  28th  of  Judgment. 
November,  when  the  transaction  was  complete.  Maclennan, 

I  think  it  clear  that  the  defendant  Fanny  either  per-  J- A. 
suaded  her  father  to  allow,  and  to  assist  her,  to  obtain  the 
conveyance  of  the  property  in  her  own  name,  so  as,  if 
possible,  to  secure  it  for  herself  and  to  deprive  the  plaintiff 
of  it ;  or  she  led  her  father  to  believe  that  she  was  going 
to  take  the  property  in  her  name,  instead  of  his,  on  behalf 
of  the  plaintiff,  secretly  intending  to  keep  it  for  herself. 

I  think  it  is  immaterial  which  of  these  alternatives 
was  the  fact.  The  conveyance  was  taken  in  her  name,  as 
her  father  had  said  to  the  solicitors  it  might  be.  The 
conveyance  was  given  to  her  by  reason  of  the  contract  and 
in  fulfilment  of  it ;  it  was  the  fruit  of  the  contract.  She 
availed  herself  of  it,  knowing  that  it  belonged  to  the  plain- 
tiff, and  that  her  father  held  it  as  the  plaintiff's  trustee. 
She  had  no  independent  knowledge  of  the  property — of 
its  being  for  sale,  or  of  its  value — except  what  she  obtained 
from  the  trustee;  and  whether  she  persuaded  him  to  com- 
mit a  breach  of  trust,  or  whether  she  skilfully  availed 
herself  of  the  existence  of  the  contract,  and  of  the  fact 
that  her  father  had  nominated  her  to  carry  the  transaction 
out  in  his  place,  her  conduct  was,  in  my  judgment,  frau- 
dulent, and  she  cannot  retain  the  purchase  for  her  own 
benefit. 

Whether  she  did  it  with  her  father's  knowledge  and 
consent,  and  with  his  assistance,  as  I  think  is  the  effect  of 
the  evidence,  or  whether,  as  she  says,  she  did  it  without 
his  knowledge,  what  she  did  was  to  go  to  the  office  of  the 
solicitors,  and  to  claim  the  benefit  of  the  bargain  which  her 
father  had  made  for  the  plaintiff.  If  that  is  so,  and  having 
notice  that  her  father  had  made  the  contract  as  the  agent 
and  trustee  of  the  plaintiff,  she  is  affected  with  notice  of 
the  trust,  and  she  can  stand  in  no  higher  position  than  her 
father  did.  It  is  to  be  observed  that  Horsford  never 
thought  of  repudiating  the  verbal  contract,  if  it  was  no 
more  than  verbal  as  to  him,  but  made  the  deed  in  further- 
ance of  that  contract,  and  under  the  supposition  that  he 
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Judgment.  was  carrying  it  into  effect.  Mr.  Milligan  leaves  no  doubt 
Maclennan,  on  that  point,  and  says  he  understood  they  were  carrying  out 
J-A*  the  contract  which  George  Barton  had  signed.  He  did  not 
know  the  precise  arrangement  between  George  Barton  and 
the  McMillans,  but  he  thought  they  understood  each  other, 
and  the  mention  of  the  defendant  Fanny's  name  as  a 
possible  nominee,  the  telephone  message,  and  the  father's 
cheque  given  in  payment  were  all  calculated  to  prevent 
the  suspicion  of  anything  wrong. 

No  doubt  if  the  bargain  between  Horsford  and  George 
Barton  had  been  distinctly  broken  off  by  Horsford,  with- 
out the  procurement  or  persuasion  of  the  defendants,  or 
either  of  them,  the  defendant  Fanny  might  have  bought 
for  her  own  benefit,  but  while  Horsford  and  his  solicitors 
were  treating  the  contract  as  a  subsisting  contract  the  de- 
fendants having  notice  of  it  could  not  interfere,  and  either 
by  guile  or  persuasion  induce  him  to  repudiate  it,  and  give 
the  benefit  of  it  to  them. 

In  Bowen  v.  Hall,  6  Q.  B.  D.  333,  the  Court  of  Appeal, 
affirming  a  principle  enunciated  by  the  majority  of  the  Court 
in  Lumley  v.  Gye,  2  E.  &  B.  216,  held  that  an  action  lies 
against  a  third  person  who  maliciously  induces  another  to 
break  his  contract  to  the  injury  of  the  plaintiff :  citing 
also,  A  My  v.  White,  1  Sm.  L.  C,  8th  ed.,  p.  264.  At  p.  337, 
Brett,  L.  J.  says  :  "  Wherever  a  man  does  an  act  which  in 
law  and  in  fact  is  a  wrongful  act,  and  such  an  act  as  may, 
as  a  natural  and  probable  consequence  of  it,  produce  injury 
to  another,  and  which  in  the  particular  case  does  produce 
such  an  injury,  an  action  on  the  case  will  lie";  and  at  p. 
338  :  "  Merely  to  persuade  a  person  to  break  his  contract 
may  not  be  wrongful  in  law  or  in  fact  *  *.  But 
if  the  persuasion  be  used  for  the  indirect  purpose  of 
injuring  the  plaintiff,  or  of  benefiting  the  defendant  at 
the  expense  of  the  plaintiff,  it  is  a  malicious  act  which  is 
in  law  and  in  fact  a  wrong  act,  and  therefore  a  wrongful 
act,  and  therefore  an  actionable  act  if  injury  ensues  from  it. 
We  think  that  it  cannot  be  doubted  that  a  malicious  act, 
such  as  is  above  described,  is  a  wrongful  act  in  law  and  in 
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fact.    *    *    That  act  is  a  persuasion  by  the  defendant  of  a  Judgment, 
third  person  to  break  a  contract  existing  between  such  Maclennan 
third  person  and  the  plaintiff."    Now  if  it  be  a  wrong  J-A- 
in  law  and  in  fact,  maliciously,  that  is  for  his  own 
gain  and  the  plaintiff's  loss,  for  a  third  person  merely  to 
persuade  another  to  break  his  contract,  what  is  to  be  said 
of  the  defendant  Fanny,  who  artfully  availed  herself  of  the 
contract  made  by  her  father  on  the  plaintiff's  behalf,  to 
procure  a  conveyance  to  herself  ?    Her  conduct  was  un- 
doubtedly malicious  in  the  legal  sense,  and  therefore,  in 
my  opinion  fraudulent.     See  Pollock  on  Torts,  2nd  ed., 
p.  479  et  seq. 

I  am  therefore  of  opinion  that  the  judgment  appealed 
from  is  right,  and  should  be  affirmed,  and  the  appeal  dis- 
missed. 

The  Court  being  equally  divided,  the 
appeal  was  dismissed  with  costs. 

The  defendants  appealed  to  the  Supreme  Court  of  Can- 
ada, and  on  the  4th  of  April,  1892,  the  appeal  was  dismissed, 
the  opinions  of  Hagarty,  C.  J.  0.,  and  Maclennan,  J.  A., 
being  adopted,  Strong,  J.,  dissenting.  See  20  S.  C.  R 
404. 
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Morrison  v.  Watts. 

Trusts  and  trustee — Assignments  and  preferences — Purchase  of  trust  pro- 
perty— Assignments  and  Preferences'  Act,  R.  S.  0.  ch.  12 4 — Inspectors. 

A  purchase  by  the  assignee  for  the  benefit  of  creditors  of  the  assets  of  the 
estate,  made  by  him  at  the  request  of  the  inspectors  of  the  estate  after 
futile  efforts  to  sell  at  auction  and  by  private  tender,  and  after  a 
circular  letter  had  been  sent  by  the  inspectors  to  each  creditor  stating 
that  the  sale  would  be  made  unless  objection  were  taken,  was  set  aside, 
there  being  evidence  that  at  the  time  of  the  purchase  the  assignee 
knew  of,  and  was  negotiating  with,  a  possible  purchaser  to  whom  he 
afterwards  resold  at  a  large  profit,  and  had  not  disclosed  this  informa- 
tion to  the  inspectors. 
I  The  inspectors  of  an  insolvent  estate  have  no  power,  unless  specially 
authorized  by  the  creditors,  to  bind  the  latter  by  anything  they  do 
in  disposing  of  the  estate.  The  disposal  of  it  is  in  the  hands  of  the 
creditors,  and  in  default  of  directions  by  them,  in  the  hands  of  the 
Judge  of  the  County  Court. 
Judgment  of  Armour,  C.  J.,  affirmed,  Burton,  J.  A.,  dissenting. 

Statement.        This  was  an  appeal  by  the  defendant  Watts  from  the 
judgment  of  Armour,  C.  J. 

The  defendant  was  the  assignee  for  the  benefit  of  the 
creditors  of  the  firm  of  Morris  &  Watts,  under  an  assign- 
ment made  in  pursuance  of  the  Assignments  and  Prefer- 
ences Act,  R.  S.  O.  ch.  124.  The  action  was  brought  by 
the  plaintiff  asking  judgment  for  the  amount  of  his  debt 
against  the  defendants  Morris  &  Watts,  and,  on  behalf  of 
himself  and  of  all  the  other  creditors  of  Morris  &  Watts 
seeking  to  make  the  defendant  Alfred  Watts  account  for 
profits  which  he  had  realized  out  of  assets  of  the  in- 
solvent estate  purchased  by  him.  The  assignment 
in  question  was  made  on  the  17th  of  January,  1888, 
the  assets  of  the  estate  consisting  of  machinery  and 
plant  used  in  connection  with  the  business  of  manu- 
facturing threshing  machines  and  engines,  and  also  manu- 
factured stock,  book  debts,  and  interests  in  patents  of 
invention.  The  defendant  Alfred  Watts  was  landlord  of 
the  premises  in  which  the  business  had  been  carried  on, 
and  was  a  creditor  of  the  insolvent  firm  to  a  large  amount, 
and  was  jointly  interested  with  the  insolvent  firm  in  cer- 
tain patents  of  invention.    A  meeting  of  the  creditors  of 
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the  estate  was  duly  held  and  inspectors  were  appointed.  Statement. 

Several  attempts  were  made  to  dispose  of  the  assets,  both 

by  auction  and  by  private  tender,  but  no  sale  could  be 

effected.    Subsequently  the  inspectors  asked  the  assignee 

to  himself  make  an  offer  for  the  estate,  and  after  some 

negotiation  he  made  one  of  thirty  cents  on  the  dollar 

of   the  inventory  value  thereof      The  inspectors  sent  \ 

to  each  creditor  a  circular  letter  notifying  him  of  the  | 

proposed  sale,  and  stating  that,  if   no  objection  to  the 

offer  was  made  before  a  named  date,  the  transaction  would 

be  closed.    The  plaintiff  received  this  circular  and  madey 

no  objection,  and  the  sale  was  carried  out  by  a  conveyance 

from  the  assignee  and  inspectors  to  a  nominee  of  the 

assignee.    In  November,  1888,  the  plaintiff  received 

dividend  out  of  the  proceeds  of  the  sale.    The  assignee 

about  a  month  after  the  purchase  by  him,  resold  part  of  ^ 

the   assets   and  leased   his  premises   to   one  Ingleton 

at   a  large   apparent  profit   and    in    litigation  that 

took  place  about  two  years  later  between  the  assignee 

and   Ingleton   as   to   this   sub-purchase,   it   came  out 

that  negotiations  as  to  the  sub-purchase  had  been  going  on  y 

before  the  time  of  the  purchase  by  the  assignee,  and  that  \ 

Ingleton  had  before  that  time  made  an  offer  to  purchase. 

This  offer  had  not  been  communicated  by  the  assignee  to 

the  inspectors. 

The  action  was  commenced  in  January,  1891,  and 
was  tried  before  Armour,  C.  J.,  at  Brantford,  on  the 
11th  of  March,  1891,  and  on  the  13th  of  May,  1891, 
judgment  was  delivered  by  the  learned  Chief  Justice, 
giving  the  plaintiff  judgment  against  the  insolvent  firm 
for  the  balance  of  his  claim,  after  crediting  the  dividend 
received  from  the  estate,  and  directing  the  assignee  to 
account  for  the  profits  made  by  him  out  of  the  assets 
assigned  to  him  over  and  above  the  amount  paid  by  him 
therefor,  with  a  reference  to  the  Master  at  Brantford,  "  to 
inquire  and  report  the  amount  of  said  profits,  and  to  in- 
quire and  report  who  were  the  creditors  entitled  to  share 
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Statement.     jn  S8b[^  profits  and  the  amount  of  their  claims."  Some 
further  facts  are  stated  in  the  judgments. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  Bur- 
ton, Osler,  and  Maclennan,  JJ.A.,  on  the  31st  of  March, 
1892. 

S.  H.  Blake,  Q.  C,  and  A.  Watts,  for  the  appellant.  The 
plaintiff  accepted  his  dividend  out  of  the  proceeds  of  this 
very  purchase,  and  cannot  accept  the  benefit  and  yet 
attack  the  transaction  :  Fraser  v.  McLean,  46  U.  C.  R. 
302.  On  the  merits,  moreover,  the  defendant  is  en- 
titled to  succeed.  The  position  of  the  estate  was 
very  peculiar.  The  defendant  was  not  only  assignee, 
but  was  also  landlord  of  the  premises  in  which  the  business 
had  been  carried  on,  and  a  creditor  to  a  large  amount, 
and  had  an  interest  in  some  of  the  assets.  It  was 
a  most  reasonable  thing  that  the  assets  should  be  pur- 
chased by  him,  and  the  sale  to  him  was  a  most  beneficial 
one,  and  was  in  fact  effected  by  the  creditors  through  their 
representatives,  the  inspectors  of  the  estate.  It  is  submit- 
ted that  the  inspectors  of  an  insolvent  estate  have  full 
power  to  deal  with  the  assets  thereof,  and  to  bind  the 
creditors  by  any  contract  as  to  these  assets  entered  into  by 
them  in  good  faith.  The  request  to  bay  came  from  the 
inspectors  themselves,  and  as  soon  as  that  request  was 
made  the  parties  were  at  arm's  length.  At  most  at  that 
time  there  was  merely  a  vague  possibility  that  a  sub-pur- 
chaser would  be  found,  but  there  was  no  definite  offer 
which  the  defendant  was  in  any  way  bound  to  communi- 
cate to  the  inspectors.  The  sub-purchase  is  of  a  speculative 
nature,  and  not  one  that  the  creditors  could  have  consented 
to. 

W.  8.  Brewster,  for  the  respondents.  The  evidence 
shews  that  negotiations  between  the  defendant  and  the 
sub-purchaser  as  to  a  resale  in  case  the  defendant  bought 
were  going  on  before  the  defendant  made  his  offer  to  the 
inspectors,  and  these  negotiations  should  have  been  dis- 
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closed.  The  defendant  cannot  set  up  that  the  sub-pur-  Argument, 
chasers  offer  was  not  really  worth  considering,  as  he  him- 
self afterwards  accepted  it.  The  action  is  properly  framed 
and  is  not  barred.  The  plaintiff  received  his  dividend  in 
ignorance  of  the  true  facts  which  were  only  disclosed  in  the 
subsequent  litigation  between  the  assignee  and  the  sub-pur- 
chaser. Fraser  v.  McLean,  46  IJ.C.R.  302,  is  a  different  case. 
There  the  agreements  in  question  were  so  dependent  upon 
each  other  as  to  make  it  impossible  to  repudiate  one  part. 
There  is  no  obligation  here  to  repay  the  dividend.  The 
plaintiff  can  only  succeed  if  he  shows  that  he  is  entitled  to 
more  than  he  in  fact  received.  The  assignee  is  liable  for 
the  profits  made  on  the  resale  :  Kimber  v.  Barber,  L.  R.  8 
Ch.  56;  DeBusschev.  Alt,  8  Ch.  D.  286  ;  Ex  parte  Lacey, 
6  Ves.  625. 

S.  E.  Blake,  Q.  C,  in  reply. 

October  10th,  1892.    Osler,  J.  A.  :— 

The  case  is  that  of  a  trustee  who  asserts  that  he  has  pur- 
chased the  estate  of  his  cestui  que  trust.  The  onus  rests 
upon  him  to  shew  that  he  has  done  so  in  such  a  manner  as 
to  satisfy  the  strict  rules  which  the  Court  has  laid  down 
to  ensure  the  due  discharge  of  their  duty  by  trustees. 

It  may  be  as  well  before  considering  the  evidence,  just 
to  recall  the  language  in  which  these  rules  have  been 
stated. 

In  Ex  parte  Lacey,  6  Ves.  625,  Lord  Eldon  said,  referring 
to  Whichcote  v.  Lawrence,  3  Ves.  740 :  "  The  rule  I  take  to  be 
this ;  not,  that  a  trustee  cannot  buy  from  his  cestui  que 
trust,  but,  that  he  shall  not  buy  from  himself.  If  a  trus- 
tee will  so  deal  with  his  cestui  que  trust  that  the  amount 
of  the  transaction  shakes  off  the  obligation,  that  attaches 
upon  him  as  trustee,  then  he  may  buy.  If  that  case  is 
rightly  understood,  it  cannot  lead  to  much  mistake.  The 
true  interpretation  of  what  is  there  reported,  does  not 
break  in  upon  the  law  as  to  trustees.  The  rule  is  this.  A 
trustee,  who  is  entrusted  to  sell  and  manage  for  others, 
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Judgment,  undertakes  in  the  same  moment,  in  which  he  becomes  a 
Osler,  trustee,  not  to  manage  for  the  benefit  and  advantage  of 
J. A.  himself.  It  does  not  preclude  a  new  contract  with  those 
who  have  entrusted  him.  It  does  not  preclude  him  from 
bargaining,  that  he  will  no  longer  act  as  a  trustee.  The  ces- 
tuis que  trust  may  by  a  new  contract  dismiss  him  from  that 
character  :  but  even  then  that  transaction,  by  which  they 
dismiss  him,  must  according  to  the  rules  of  this  Court  be 
watched  with  infinite  and  the  most  guarded  jealousy ;  and 
for  this  reason  ;  that  the  law  supposes  him  to  have  acquired 
all  the  knowledge  a  trustee  may  acquire ;  which  may  be 
very  useful  to  him ;  but  the  communication  of  which  to 
the  cestui  que  trust  the  Court  can  never  be  sure  he  has 
made,  when  entering  into  the  new  contract,  by  which  he  is 
discharged.  I  disavow  that  interpretation  of  Lord  Rosslyn's 
doctrine,  that  the  trustee  must  make  advantage.  I 
say,  whether  he  makes  advantage,  or  not,  if  the  connec- 
tion does  not  satisfactorily  appear  to  have  been  dissolved,  it 
is  in  the  choice  of  the  cestuis  que  trust  whether  they  will 
take  back  the  property,  or  not ;  if  the  trustee  has  made  no 
advantage." 

In  Gibson  v.  Jeyes,  6  Ves.  266  at  p.  277,  the  same  great 
Chancellor  says :  "  A  trustee  may  also  deal  with  his  cestuis 
que  trust,  but  the  relation  must  be  in  some  way  dissolved :  or, 
if  not,  the  parties  must  be  put  so  much  at  arm's  length  that 
they  agree  to  take  the  characters  of  purchaser  and  vendor, 
and  you  must  examine,  whether  all  the  duties  of  those 
characters  have  been  performed." 

In  Ex  parte  James,  8  Ves.  337  it  is  said,  by  the  same  Lord 
Chancellor,  at  p.  345 :  "This  doctrine  as  to  purchases  by  trus- 
tees, assignees,  and  persons  having  a  confidential  character, 
stands  much  more  upon  general  principle  than  upon  the  cir- 
cumstances of  any  individual  case.  It  rests  upon  this;  that 
the  purchase  is  not  permitted  in  any  case,  however  honest 
the  circumstances ;  the  general  interests  of  justice  requiring 
it  to  be  destroyed  in  every  instance ;  as  no  Court  is  equal 
to  the  examination  and  ascertainment  of  the  truth  in  much 
the  greater  number  of  cases."  (And  at  p.  348).  "  The  princi- 
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pie  is,  that  as  the  trustee  is  bound  by  his  duty  to  acquire  all  Judgment, 
the  knowledge  possible,  to  enable  him  to  sell  to  the  utmost  Osler, 
advantage  for  the  cestui  que  trust,  the  question,  what  J,A- 
knowledge  he  has  obtained,  and  whether  he  has  fairly 
given  the  benefit  of  that  knowledge,  to  the  cestui  que  trust, 
which  he  always  acquires  at  the  expense  of  the  cestui  que 
trust,  no  Court  can  discuss  with  competent  sufficiency  or 
safety  to  the  parties.  In  this  paper  of  petitions  in  bank- 
ruptcy, there  is  an  instance  of  a  solicitor  under  a  commis- 
sion, finding  he  can  make  a  bargain  to  sell  a  leasehold 
estate  for  <£l,400,  keeps  that  in  his  own  breast;  and  makes 
a  bargain  with  the  assignees  for  the  purchase  of  it  at 
£350."  And  at  p.  352,  the  Chancellor  goes  on  to  say  :  "  I  do 
not  deny,  that  those  interested  in  the  question,  may  give 
the  permission  (to  purchase).  The  rule  is,  that  a  trustee 
shall  not  become  the  purchaser  until  he  enters  into  a  fair 
contract,  that  he  may  become  the  purchaser,  with  those 
interested.  *  *  The  question  was,  (referring  to 
Fox  v.  Mackreth,  2  Bro.  C.  C.  400),  not,  whether  the 
price  was  fair  between  the  trustees  and  cestui  que 
trust  at  the  time,  but,  whether  a  person  who  had  a  confi- 
dential situation  previously  to  the  purchase,  had  at  the 
time  of  the  purchase  shaken  off  that  character  by  the  con- 
sent of  the  cestui  que  trust,  freely  given,  after  full  infor- 
mation ;  and  bargained  for  the  right  to  purchase." 

In  the  notes  to  the  case  of  Ex  parte  Lacey,  it  is  said 
that  in  other  cases  which  occurred  about  the  same  time, 
Ex  parte  Tanner,  Ex  parte  Attwood,  and  Owen  v.  Foulkes, 
the  Lord  Chancellor  repeated  these  principles  and  de- 
clared the  general  rule,  that  no  trustee  shall  buy  the 
trust  property,  until  he  strips  himself  of  that  character,  or 
by^universal  consent  has  acquired  a  ground  for  becom- 
ing tEe  purchaser ;  and  that  the  rule  is  to  be  more  pecu-  . 
iarly  applied  with  unrelenting  jealously  in  the  case  of  an 
assignee  of  a  bankrupt;  adding,  that  it  must  be  understood, 
that,  whenever  assignees  purchase,  they  must  expect  an 
inquiry  into  the  circumstances. 

See  also  Dowries  v.  Orazebrook,  3  Mer.  200,  at  p.  208 ; 
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Judgment.   Ooles  v.  Trecothick,  9  Ves.  234,  al  p.  247 ;  Randall  v. 
0sLER}      Errington,  10  Ves.  423,  at  p.  427  :  Hickley  v.  Hickley,  2 
J.A.'     Ch.  D.  190. 

Let  us  see  how  far  the  sale  which  the  defendant  sets  up 
comes  within  the  letter  or  spirit  of  these  authorities. 

The  assignment  by  the  debtors  to  him  seems  to  have 
been  made  about  the  20th  January,  1888,  and  his  appoint- 
ment as  assignee  was  made  or  confirmed  in  pursuance  of 
the  Act  at  a  meeting  of  the  creditors  subsequently  held,  at 
which  meeting  three  inspectors  were  also  appointed. 
When  this  meeting  was  held  does  not  appear,  but  it  may 
be  presumed  to  have  been  early  in  the  month  of  Feb- 
ruary, if  the  assignee  acted  promptly  in  compliance  with 
the  requirements  of  section  16.  Afterwards  attempts 
were  made  to  sell  the  estate  by  auction ;  and  again  by 
calling  for  tenders,  the  date  of  which  I  cannot  accurately 
ascertain  from  the  evidence.  They  were  probably  prior  to 
the  7th  March,  1888. 

On  that  date  the  defendant  addressed  a  letter  to  the 
inspectors,  which  I  set  forth  in  full,  as  it  is  contended 
that  the  defendant  was  then  at  arm's  length  with  the 
creditors,  and  had  assumed  thereby  such  a  position  with 
regard  to  them,  that  his  character  of  trustee  was  com- 
pletely shaken  off : 

"  As  requested  by  you,  I  have  considered  the  advisa- 
bility of  making  an  offer  for  the  assets  of  the  estate  o£ 
Morris  &  Watts,  including  book  debts  and  everything  on 
stock  list.  I  will  be  disposed  to  give  you  thirty  cents  on 
the  dollar,  cash.  As  an  assignee,  it  is  a  delicate  matter  for 
me  to  make  an  offer. 

If  you  think  best,  submit  the  same  by  letter  to  the 
creditors  for  their  acceptance  or  rejection.  If  they  con- 
clude to  accept,  I  will  endeavour  promptly  to  carry  out  the 
proposition  ;  but  nothing  would  be  binding  in  this  offer 
till  such  time  as  it  is  hereinafter  ratified  by  me." 

This  letter,  though  its  date  was  wrongly  given  as  the 
13th  instead  of  the  7th  March,  was  communicated  by  the 
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inspectors  to  the  creditors,  together  with  a  notice  dated  Judgment, 
the  13th  March,  1888,  in  the  following  terms  :  Osler, 

"  Re  Estate  of  Morris  &  Watts.  J,A* 
We  have  to  report  in  regard  to  this  matter,  that  it 
would  be  best  to  call  for  tenders  for  the  estate.    We  ac- 
cordingly advertised  it  for  two  weeks  in  theBrantford  and 
Toronto  papers,  and  received  no  tender  on  day  set  or  since. 

We  asked  Mr.  Alfred  Watts,  who  is  the  assignee,  to 
make  an  offer  for  the  estate,  and  after  considerable  hesita- 
tion he  submitted  the  letter  herewith.  As  the  largest  part 
of  the  assets  consists  of  material  for  the  manufacture  of 
machines  and  would  be  useless  and  of  little  value  for  any 
other  purpose,  we  would  recommend  that  his  offer  be 
accepted,  especially  if  not  disposed  of  at  once,  the  manu- 
facturing season  will  soon  be  over  for  this  year.  Not  hear- 
ing from  you  objecting  to  our  accepting  this  offer  by  the 
24th  inst.,  we  will  close  with  Mr.  Watts. 

John  Mann,  ) 

J.  R.  Vanfleet,  >  Inspectors!1 

John  Bishop."  ) 

The  subsequent  proceedings,  so  far  as  the  sale  to  the 
defendant  is  concerned,  are  to  be  gathered  from  the  reci- 
tals in  the  deed  of  conveyance,  which  bears  date  the  8th 
April,  1888,  and  is  made  between  the  defendant  of  the 
first  part,  the  inspectors  of  the  second  part,  one  Robert 
Henry  of  the  third  part,  and  the  defendant  of  the  fourth 
part.  After  setting  forth  the  proceedings  connected  with  the 
assignment,  down  to  the  time  of  the  ineffectual  attempts 
to  sell  by  auction  and  tender,  the  deed  further  recites  that 
Watts  proposed  to  the  inspectors  and  creditors  to  purchase 
the  estate  for  the  sum  of  $5,599.36  ;  that  a  meeting  of  the 
creditors  of  the  estate  was  duly  convened  and  held  at  the 
office  of  Wilson  and  Watts,  at  Brantford,  at  which  meeting 
several  creditors  were  present  or  were  represented,  and 
the  inspectors  were  present,  at  which  meeting  a  resolution 
was  passed  with  the  consent  and  concurrence  of  the  in_ 
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Judgment,  specters,  and  the  proper  majority  of  the  creditors  thereat 
Oslbr,  present,  that  the  defendant's  offer  for  the  estate  at  the 
above  sum  should  be  accepted  as  the  best  possible  mode 
of  disposition  of  the  estate,  and  in  the  interests  of  the 
creditors  such  offer  was  accordingly  accepted,  and  the  said 
conveyance  directed  to  be  executed  by  all  parties.  The 
defendant  then,  by  the  said  deed,  conveys  the  estate  to 
Henry,  to  the  sole  use  and  benefit  of  himself  as  party  of 
the  fourth  part,  and  the  inspectors  acknowledge  receipt  of 
the  purchase  money,  and  confirm  and  ratify  the  sale,  and 
so  far  as  their  own  estate  and  interest  is  concerned,  grant 
and  assign  the  estate  to  Henry  to  the  same  use  as  before. 

Within  a  month  afterwards  the  defendant  carried  out  a 
sale  of  the  assets,  less  the  machinery,  to  George  Morris  and 
E.  Ingleton  for  $8,500,  and  leased  the  premises  on  which 
the  business  had  been  carried  on,  and  the  machinery  there- 
in, to  the  latter,  at  a  rental  of  $195  quarterly,  with  an 
option  to  purchase  the  machinery  for  $4,000. 

What  the  defendant  contends  for  is  that,  as  soon  as  he 
had  made  the  alleged  offer  contained  in  the  letter  of  the 
7th  March,  he  was  at  liberty  to  negotiate  for  the  sale  of 
the  assets  on  his  own  account,  or  to  ascertain  by  enquiry 
or  otherwise,  how  he  could  most  profitably  dispose  of  them 
if  he  should  ultimately  become  the  purchaser ;  and  that 
he  was  not  bound  to  communicate  any  information  he 
might  thus  obtain,  either  to  the  inspectors  or  to  the  credi- 
tors. He  says  he  was  requested  by  the  inspectors  to  make 
an  offer.  He  does  not  say  when  they  made  this  request, 
but  the  evidence  shews  that  before  he  wrote  the  letter  of 
the  7th  March,  Morris  and  Ingleton  had  been  trying  to 
persuade  him  to  purchase  it.  But  grant  that  the 
suggestion  came  from  the  inspectors,  how  does  that 
relieve  him  from  his  position  of  trustee,  or  entitle 
him  to  take  on  the  character  of  a  purchaser  ?  What 
inspectors  are,  or  what  their  duties,  we  do  not  know.  The 
word  is  mentioned  three  or  four  times  in  the  Act,  sections 
7  (2),  11  (1)  (2),  and  16.  We  assume  that  they  are  persons 
who  are  intended  to  aid  and  advise  the  assignee  in  the 
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management  of  the  estate,  but  unless  they  are  Clothed  Judgment, 
with  authority  to  sell  the  estate  to  him  themselves  I  do  Osleb, 
not  see  how  the  assignee's  position  is  altered  by  their  J,A* 
having  suggested  to  him  that  he  should  buy.    They  are 
themselves  in  one  sense  trustees  for  the  creditors  ;  they 
could  not  purchase  the  estate  from  the  assignee  without 
the  authority  of  the  creditors,  and  I  am  at  a  loss  to  un- 
derstand how,  without  that  authority,  they  could  put  him 
in  the  position  of  a  purchaser,  and  absolve  him  from  the 
duties  of  a  trustee.    It  is  no  more  than  if  the  suggestion 
to  buy  had  come  from  the  solicitor  of  the  estate. 

I  am  clearly  of  opinion  that  the  fact  is  to  be  regarded 
just  as  it  is  stated  in  the  conveyance  to  him,  namely,  that 
he  made  the  proposal  to  purchase  to  the  inspectors  and 
creditors ;  and  that  until  that  proposal  was  accepted  by 
the  latter,  he  remained  and  was  trustee  with  all  the  duties 
and  responsibilities  attaching  to  that  position;  and  among 
others,  the  duty  of  communicating  to  the  creditors  the 
offer  he  had  received  from  Ingleton  and  Morris,  and  the 
information  he  had  acquired  respecting  the  way  in  which 
those  offers  could  be  carried  out.  These  negotiations  with 
Morris  and  Ingleton  took  place,  and  their  proposals  were 
received  and  entertained  by  the  defendant,  pending  the 
acceptance  of  his  offer  by  the  creditors,  and,  according  to 
every  principle  established  by  the  cases  to  which  I  have 
referred,  they  were  such  as  to  entitle  creditors,  who 
assented  to  the  sale  to  the  trustee  in  ignorance  of  what 

o 

he  had  been  doing,  to  say  that  he  had  not  placed  himself 
in  a  position  to  buy,  and  that  he  must  account  for  the 
profits  he  has  made  on  the  resale.  It  is  to  be  noticed 
moreover  in  considering  the  letter  of  the  7th  March,  that 
the  defendant  expressly  held  himself  not  bound  by  it.  It 
was  not  a  binding  offer,  and  until  he  and  the  creditors 
actually  came  together,  it  really  amounted  to  nothing. 

1  do  not  think  that  either  the  delay  which  has  taken 
place  in  bringing  the  action,  or  the  receipt  by  the  plaintiff 
of  a  dividend  on  his  claim,  affects  his  right  to  sue.  The 
defendant  resold  the  estate  at  once,  and  in  accepting  a 
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Judgment,    dividend  the  plaintiff  has  merely  taken  what  was  his  own ; 
Osler,     the  case  presented  and  proved  being  that  of  the  trustee 
J,A-       selling  to  himself.    There  is  no  estoppel,  for  neither  one 
thing  nor  the  other  has  altered  or  affected  the  defendant's 
position. 

I  refer  to  Miller  v.  Hamlin,  2  0.  R.  103  ;  Beemer  v. 
Oliver,  10  A.  R.  656,  where  the  effect  of  the  acceptance  of 
a  dividend  was  a  good  deal  considered. 

On  the  whole,  except  as  to  the  formal  variation  suggested 
by  my  brother  Maclennan  in  the  judgment  he  will 
presently  deliver,  I  see  no  reason  to  disturb  the  judgment 
of  the  trial  Judge,  and  would  dismiss  the  appeal.  I  am 
willing  to  say,  in  justice  to  the  defendant,  that  there  is  no 
reason  to  suppose  that  he  intended  to  commit  any 
breach  of  duty.  The  evidence  in  that  respect  is  the  other 
way.  On  the  other  hand,  I  am  equally  unable  to  find  in 
the  evidence  anything  to  justify  the  animadversions  so 
freely  made  upon  the  plaintiff  in  the  argument. 

Maclennan,  J.  A. : — 

The  defendant's  difficulty  in  this  case  is,  that  the  inspec- 
tors of  the  estate  had  no  power  to  bind  the  creditors  by 
negotiating  with  him  for  a  sale  to  him  of  the  estate.  If 
they  had,  I  should  have  thought  that  the  moment  they 
opened  negotiations  with  him  for  that  purpose,  he  was 
thereby  put  at  arm's  length,  and  that  his  trusteeship  was,  to 
that  extent,  put  aside,  and  became  in  abeyance  :  Boswell  v. 
Goaks,  23  Ch.  D.  302,  and  S.  G,  11  App.  Cas.  232. 

I  do  not  find,  however,  that  the  statute  defines  the  powers 
or  duties  of  the  inspectors,  or  enables  them  to  bind  the 
creditors  by  anything  they  do  in  disposing  of  the  estate ; 
but,  on  the  contrary,  I  gather  from  section  16  and  section 
17  (2)  that  the  disposal  of  the  estate  is  to  be  in  the  hands 
of  the  creditors,  and  if  they  do  not  give  directions  therefor, 
at  a  meeting  called  for  the  purpose,  that  it  is  to  be  done 
by  the  J udge  of  the  County  Court. 

But  neither  did  the  inspectors  in  the  present  case  assume 
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to  bind  the  creditors,  for  they  sent  them  a  circular  telling  Judgment, 
them  what  had  been  done,  and  adding  that  if  they  did  not  Maclennan 
hear  from  them  accepting  the  offer  by  the  24th  of  March,       J. A. 
they  would  close  with  Mr.  Watts. 

I  think  this  proceeding  was  futile  to  relieve  the  trustee 
to  any  extent  from  his  ordinary  duty  and  obligations.  To 
put  the  trustee  at  arm's  length  the  cestui  que  trust  must 
actually  enter  upon  negotiations  with  the  trustee  ;  he  can- 
not do  that  by  mere  silence.  A  trustee  cannot  say  to  his 
cestui  que  trust,  "  Unless  I  hear  from  you  to  the  contrary 
by  a  certain  day,  I  will  myself  become  the  purchaser  of 
the  trust  property  at  a  certain  price."  The  cestui  que  trust 
is  not  bound  to  take  any  notice  of  such  a  proposal.  In  the 
deed  that  was  made  on  the  8th  of  April,  it  is  recited  that 
the  defendant's  purchase  was  approved  of  at  a  meeting  of 
creditors.  What  the  effect  of  that  might  have  been  if  it 
was  alleged  and  proved  that  the  offer  of  Ingleton 
had  been  laid  before  the  meeting  for  their  consideration, 
and  that  with  knowledge  of  it  they  had  approved  of  the  sale 
to  the  defendant,  we  need  not  consider,  for  it  is  not  either 
alleged  or  proved,  nor  is  it  even  shewn  when  that  meeting 
was  held,  although  it  is  most  probable  it  was  after  the 
offer  was  made.  I  am  of  opinion,  therefore,  that  the  plain- 
tiff was  not  bound  by  the  sale  to  the  defendant  at  the  time 
it  was  made. 

But  then  it  is  said  that  the  plaintiff  afterwards  ratified 
and  confirmed  the  sale  by  receiving  his  proportion  of  the 
purchase  money,  and  by  delay  for  nearly  three  years  after- 
wards in  taking  proceedings. 

It  is  not  shewn  that  when  the  plaintiff  received  his 
dividend  he  was  informed  of  the  sale  made  by  the  defen- 
dant, or  had  any  opportunity  of  judging  whether  it  was 
for  his  advantage  to  adopt  the  sale  or  not.  Therefore,  the 
mere  acceptance  of  the  dividend  was  nothing  in  itself, 
and  as  to  the  delay,  that  also  could  be  no  defence  unless  it 
occurred  after  full  information,  which  it  lay  upon  the 
defendant  to  establish,  but  which  he  has  not  done. 

I  think,  therefore,  that  the  judgment  of  the  learned  Chief 
Justice  was  right,  and  that  the  appeal  fails. 
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Judgment.  I  think,  however,  that  the  judgment  is  hardly  correct  in 
Maclennan,  point  of  form.  While  the  defendant's  purchase  from  the 
J,A*  inspectors  was  and  is  invalid,  his  sale  to  Ingleton 
is  not  found  fault  with ;  and,  therefore,  stands  good 
just  as  if  it  had  been  made  by  the  defendant  in  the  interest 
of  the  creditors.  The  judgment,  should,  therefore,  be  in 
the  usual  form,  for  the  administration  of  the  trusts  of  the 
assignment  under  the  direction  of  the  Court  with  a  refer- 
ence to  the  Master  to  take  the  accounts,  reserving  further 
directions  and  subsequent  costs.  The  defendant  should  a 
pay  the  costs  of  the  action  up  to  the  hearing,  and  as  he 
appears  or  claims  to  have  sold  property  of  his  own  along*  j 
with  the  trust  property  to  the  advantage  of  the  creditors, 
it  will  be  the  duty  of  the  Master  in  taking  the  accounts,  if 
that  shall  be  found  to  be  the  case,  to  make  him  all  just 
allowances. 

Hagarty,  C.  J.  0. : — I  agree. 
Burton,  J.  A. : — 

There  is  no  rule  more  clearly  recognized  and  established 
than  that  a  purchase  by  a  trustee  for  sale  of  the  property 
of  his  cestuis  que  trust,  although  he  may  have  paid  an 
adequate  price  and  gained  no  advantage,  may  be  set  aside 
at  the  option  of  any  of  the  parties  beneficially  interested : 
and  in  no  cases  has  that  rule  been  more  rigidly  applied 
than  in  the  case  of  assignees  for  the  benefit  of  creditors. 
And  it  is  founded,  as  remarked  by  Lord  Eldon,  upon  this, 
that  though  you  may  see  in  a  particular  case  that  the 
trustee  has  not  made  advantage,  it  is  utterly  impossible  to 
ascertain  in  most  cases  whether  he  has  made  an  advantage 
or  not,  and  he  gives  an  illustration:  (Ex  parte  Lacey, 
6  Ves.  625,  at  p.  627.)  "Suppose,"  he  says,  "  a  trustee 
buys  any  estate ;  and  by  the  knowledge  acquired  in  that 
character  discovers  a  valuable  coal  mine  under  it;  and 
locking  that  up  in  his  own  breast  enters  into  a  contract  with 
the  cestui  que  trust"    And  so  it  is  laid  down  as  a  general 
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rule  that  unless  he  has  dissolved  the  relation  before  the  Judgment, 
actual  contract  it  cannot  stand  if  attacked.    And  we  find  Burton, 
cases  where  an  assignee  has  been  allowed  to  resign,  to  JA' 
enable  him  to  purchase,  and  yet  it  could  scarcely  be  con- 
tended that  in  such  a  case  as  I  have  just  referred  to  with 
respect  to  a  coal  mine  the  purchase  could  stand,  although 
the  fiduciary  relationship  had  ceased,  if  that  information 
was  withheld. 

The  distinction  is  this  probably,  that  so  long  as  the  rela- 
tionship continues  to  exist  the  purchase  can  be  set  aside 
as  of  course  by  any  of  the  cestuis  que  trust,  but  once  the 
fiduciary  character  has  ceased  the  onus  will  be  cast  upon 
the  party  complaining  to  establish  that  the  purchaser, 
whilst  filling  the  character  of  trustee,  acquired  information 
which  it  was  his  duty  to  disclose  to  his  cestuis  que  trust 
No  such  case  is  suggested  here,  and  there  is  no  evidence 
which  would  at  all  warrant  such  an  inference. 

A  trustee,  however,  is  not  incapable  of  purchasing  from 
his  cestui  que  trust  if  sui  juris,  but  the  Court  looks  at  the 
transaction  with  a  jealous  eye,  and  the  question  is  not 
whether  the  price  is  fair,  but  whether  the  purchaser,  hav- 
ing held  a  confidential  situation  previously  to  the  pur- 
chase, has  at  the  time  of  the  purchase  shaken  off  that 
character  by  the  consent  of  the  other  parties  freely  given 
after  full  information  and  has  bargained  for  the  right  to 
purchase.  Nor  is  it,  in  my  opinion,  essential  that  the 
assignee  should  go  through  the  mere  form  of  resigning  his 
office  for  the  purpose  of  purchasing;  for  if,  while  still 
nominally  retaining  his  office,  the  relations  are  so  far 
dissolved  that  he  and  his  cestuis  qui  trust  are  put  at  arm's 
length  so  that  they  agree  to  take  respectively  the  characters 
of  purchaser  and  vendor,  there  is  no  objection  in  law  or 
morals  to  his  making  a  contract  with  them. 

I  again  quote  from  Lord  Eldon  :  (Ex  parte  Lacey,  6  Ves. 
625,  at  p.  626.)  «  The  rule  I  take  to  be  this;  not, 
that  a  trustee  cannot  buy  from  his  cestui  qui  trust, 
but,  that  he  shall  not  buy  from  himself.  If  a  trustee 
will  so  deal  with  his  cestui  qui  trust,  that  the  amount 


636  ONTARIO  APPEAL  REPORTS.  [VOL. 

Judgment.  (?  nature)  of  the  transaction  shakes  off  the  obligation,  that 
Burton,  attaches  upon  him  as  trustee,  then  he  may  buy.  If  that 
JA-  case,"  referring  to  Whichcote  v.  Lawrence,  3  Ves.  740,  "is 
rightly  understood,  it  cannot  lead  to  much  mistake.  *  * 
The  rule  is  this  :  A  trustee,  who  is  entrusted  to  sell  and  man- 
age for  others,  undertakes  in  the  same  moment,  in  which  he 
becomes  a  trustee,  not  to  manage  for  the  benefit  and 
advantage  of  himself.  It  does  not  preclude  a  new  con- 
tract with  those  who  have  entrusted  him.  It  does  not 
preclude  him  from  bargaining,  that  he  will  no  longer  act 
as  a  trustee."  And  again  in  Coles  v.  Trecothick,9  Yes.  234,  at 
p.  246,  he  says :  "  A  trustee  may  buy  from  the  cestui  qui 
trust,  provided  there  is  a  distinct  and  clear  contract,  ascer- 
tained to  be  such  after  a  jealous  and  scrupulous  examination 
of  all  the  circumstances,  proving,  that  the  cestui  qui  trust 
intended  the  trustee  should  buy ;  and  there  is  no  fraud,  no 
concealment,  no  advantage  taken,  by  the  trustee  of  infor- 
mation, acquired  by  him  in  the  character  of  trustee." 

Applying  these  principles  to  the  present  case  what  do 
we  find  ?  That  the  property  or  the  bulk  of  the  property 
would  be  of  no  value  except  as  old  iron  to  any  person  who 
was  not  prepared  to  continue  the  business  and  complete 
the  working  up  of  such  material  into  machines.  That  the 
assignment  was  made  in  January,  and  unsuccessful  efforts 
were  made  to  find  purchasers.  The  inspectors  then  thought 
it  better  to  advertise  a  sale  by  public  auction,  which  was 
done,  no  one  making  a  bid.  A  sale  by  tender  was  then 
attempted,  after  two  weeks'  advertisement,  but  equally 
without  success.  The  assignee  was  then  earnestly  requested 
by  the  inspectors  to  make  an  offer,  with  which  he  seems 
to  have  complied  with  a  good  deal  of  hesitation,  aware  of 
the  difficulty  of  doing  so  without  the  fullest  concurrence 
of  all  parties  interested. 

It  is  alleged  by  Ingleton,  who  is  evidently  the  promoter 
of  this  litigation,  that  he  was  requested  by  Watts  not  to 
bid  ;  but  I  disbelieve  his  statement,  not  only  because  it  is 
positively  denied  by  Watts,  but  because  he  was  not  in  a 
position  to  pay  for  the  property,  and  because  in  his  letter 
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to  Watts  of  the  3rd  of  April,  be  was  under  the  impression  Judgment, 
the  auction  was  still  to  take  place,  and  he  commences  his  Burton, 
letter  with  this  statement : — "  As  the  stock  of  the  late  J-A- 
Morris  and  Watts'  establishment  is  to  be  sold  by  auction, 
we  would  be  glad  to  know  as  early  as  possible  if,  in  the 
event  of  you  becoming  the  purchaser,  you  would  sell  it 
to  us "  ;  and  then  proceeds  to  point  out  the  desirability 
of  prompt  action  in  consequence  of  the  business  season 
approaching. 

In  truth  at  that  time  the  auction  had  been  attempted 
and  had  failed,  and  Watts'  offer  had  been  accepted  by  the 
creditors,  and  had  been  confirmed  by  Watts  some  two  or 
three  weeks,  as  the  evidence  shews,  before  the  execution  of 
the  deed  of  the  8th  of  April ;  in  other  words,  within  a  day  or 
two  after  the  24th  of  March,  the  time  limited  in  the  circular 
communicating  the  offer  to  the  creditors  for  them  to  assent 
or  dissent,  so  that  about  the  24th  of  March,  the  sale  to 
Watts  was  assented  to  by  each  and  every  creditor. 

The  deed  itself  was  a  mere  record  of  the  transaction.  I 
quite  agree  that  the  inspectors  had  no  power  to  make  a 
conveyance  of  the  estate,  and  if  the  title  of  the  appellant 
depended  on  that  deed  I  should  agree  with  my  brother 
Maclennan  that  it  could  not  be  sustained,  but  it  does  not 
depend  upon  it. 

I  regard  the  inspectors  as  the  mere  medium  of  commu- 
nication between  the  appellant  and  the  creditors — no 
doubt  they  as  creditors  and  as  the  chosen  advisers  of  the 
other  creditors,  in  good  faith  advised  them  to  accept  the 
offer.  The  auction  had  proved  abortive,  and  their  adver- 
tisements for  tenders  resulted  in  none  being  sent  in,  and 
they  then  sent  a  circular  on  the  13th  March  in  these  terms  : 
[The  learned  Judge  read  the  circular  letter  and  the  offer, 
and  continued] : 

It  was,  I  think,  with  deference,  the  duty  of  a  creditor 
knowing  that  that  offer  was  intended  to  be  acted  upon,  if 
no  dissent  was  made  known  by  the  time  indicated,  to 
express  that  dissent,  and  not  to  allow  the  assignee  to  go 
on  and  complete  his  purchase,  relying  on  his  tacit  approval. 
Such   a  letter,  under  the  circumstances,  demanded  an 


638  ONTARIO  APPEAL  REPORTS.  [VOL. 

Judgment,  answer.  It  was  scarcely  less  than  a  fraud  for  a  creditor 
Burton,  wno  dissented  to  allow  the  transaction  to  proceed  without 
JA-  a  protest,  and  whatever  may  be  the  strict  rules  of  equity 
as  regards  dealings  between  trustees  and  cestuis  que  trust, 
they  will  find,  I  trust,  but  little  encouragement  from  the 
Courts  if  they  will  justify  a  creditor  in  a  commercial  trans- 
action of  this  nature  in  alleging  that  his  silence  was  not 
equivalent  to  an  express  assent. 

Everyone  engaged  in  commercial  business  would  so  re- 
gard it,  and  business  transactions  could  not  safely  be 
carried  on  if  a  different  rule  prevailed.  It  was  so  treated 
in  this  case  as  an  acceptance  of  the  appellant's  conditional 
offer,  and,  immediately  after  the  24th  of  March,  he  con- 
firmed that  offer  and  closed  the  purchase. 

This  is  of  importance,  and  has  not,  I  think,  with  great 
deference,  been  sufficiently  considered  by  the  learned  Chief 
Justice  who  does  not  specify  in  his  judgment  what  the  offers 
were,  which  he  says  he  finds  were  received  and  ought  to 
have  been  communicated  to  the  creditors. 

I  quite  concede  that  if  any  better  offer  had  been  made, 
and  was  concealed,  it  would  vitiate  the  whole  transaction, 
and  neither  the  acceptance  of  the  dividend  nor  the  delay 
would  debar  the  plaintiff  of  his  right  to  relief. 

These  dates  being  established,  effectually  dispose  of  Mr. 
Ingleton's  statement,  that  he  commenced  negotiations  with 
Mr.  Watts  on  the  10th  of  March,  which  is  positively  denied 
by  Mr.  Watts,  and  is  quite  inconsistent  with  his  letter  of 
the  3rd  of  April,  which  assumes  that  Mr.  Watts  may  become 
the  purchaser  at  the  auction,  and  in  that  event  would  like 
to  open  negotiations  with  him  for  the  purchase. 

In  truth  the  auction  had  been  tried  weeks  before  and  had 
proved  abortive,  and  at  this  time,  although  Ingleton  did 
not  know  it,  the  sale  to  the  appellant  had  been  completed, 
and  I  incline  to  think  that  the  learned  Chief  Justice  con- 
sidered the  8th  of  April  as  the  date  of  the  sale,  and  treated 
the  letters  of  the  3rd  and  4th  of  April  as  offers  which 
ought  to  have  been  communicated. 

The  only  letter  approaching  the  character  of  an  offer  is 
that  of  the  22nd  of  March,  but  even  that  is  clearly  a  proposi- 
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tion  to  be  considered  by  the  appellant  in  the  possible  con-  Judgment, 
tingency  of  his  becoming  a  purchaser.  It  refers  to  a  lease  Burton, 
of  the  premises  which  Mr.  Watts,  in  his  private  capacity  J,A* 
and  not  as  assignee,  had  alone  power  to  deal  with,  as  also 
the  transfer  of  the  patents  which  belonged  to  him,  and  not 
to  the  estate.  It  contained  no  offer  to  purchase  the  pro- 
perty for  which  the  appellant  wTas  negotiating,  and  it  is 
clear  that  even  if  they  had  offered  100  cents  for  that  which 
the  appellant  proposed  to  purchase  at  thirty  cents,  the 
creditors  would  not  have  accepted  it.  But  it  does  not 
appear  that  the  appellant  sent  any  answer  to  it,  and  he 
swears  distinctly  that  he  had  no  negotiation  with  him  until 
after  the  purchase.  But  suppose  that  this  letter  had  been 
handed  to  the  inspectors,  how  would  it  have  affected  the 
question.  It  did  not  offer  to  buy  the  property  of  the  estate, 
but  is  a  proposal,  in  the  event  of  their  being  able  to  get 
the  factory  and  the  patents,  to  work  up  the  material  on 
certain  terms. 

If  I  am  right  in  assuming  that  the  sale  was  completed 
about  the  24th  of  March,  and  the  evidence  upon  that  point  is 
all  one  way,  the  subsequent  offers  become  unimportant ; 
but  in  any  view,  even  assuming  them  to  have  come  to 
Watts  before  the  sale  was  completed,  what  was  there  in 
them  calling  for  disclosure  ?  When  he  made  his  offer  he 
did  not  intend  to  put  his  purchase  into  a  glass  case ;  he 
was  justified  in  looking  out  for  some  means  of  making  his 
investment  pay ;  and  it  is  clear  upon  the  evidence  that  the 
spring  operations  were  about  commencing,  and  if  unable  to 
find  some  one  who  might  be  induced  to  purchase  by  reason 
of  his  advantage  of  having  the  control  of  the  business  pre- 
mises and  the  patents,  the  property  would  be  valueless 
except  as  old  iron. 

But  it  will  be  seen  that  this  proposal  was  not  a  propo- 
sal to  take  the  assets  of  the  estate  at  a  certain  figure,  he 
absolutely  rejects  a  certain  part,  and  the  whole  thing  is 
based  on  the  assumption  that  they  will  be  sold  with  the 
other  things  which  alone  gave  them  a  value. 

I  repeat:  what  would  have  been  gained  by  handing  these 
letters  to  the  creditors  ? 

82 — VOL.  XIX  A.R. 
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Judgment.  ]y[r  Watts,  by  reason  of  his  position,  could  afford  to  offer 
Burton,  more  than  any  other  person,  but  he  was  under  no  obliga- 
JA*       tion  to  give  the  estate  the  benefit  of  that  position. 

The  transaction  appears  to  have  been  carried  out  with 
great  fairness  and  in  the  utmost  good  faith,  and  I  have  no 
doubt  upon  the  evidence  that  the  sum  offered  by  the 
appellant  was  far  in  excess  of  what  could  have  been 
obtained  from  any  other  person.  I  regard  the  sale  as  in 
effect  a  sale  by  each  individual  creditor  to  the  appellant, 
with  full  knowledge  of  all  material  facts,  and  with  the 
further  knowledge  that  unless  the  unanimous  consent  of 
the  creditors  was  given,  the  offer  was  to  be  considered 
withdrawn.  My  impression  is,  although  the  evidence  has 
not  been  fully  brought  out,  that  at  a  subsequent  meeting 
specially  called,  the  sale  was  confirmed,  but  that  is  not  in 
my  view  of  much  importance. 

The  plaintiff  is  then  furnished  with  a  full  statement, 
and  receives  his  dividend  without  complaint ;  and  over 
two  years  afterwards,  at  the  instigation  of  Ingleton,  who 
has  quarrelled  with  Watts,  institutes  these  proceedings.  I 
think  these  facts  furnish  very  cogent  evidence  that  the 
previous  fiduciary  relationship,  with  the  consent  of  the 
plaintiff,  had  been  put  an  end  to,  and  that  in  all  other 
respects  the  purchase  was  fairly  conducted:  ParJcerv.  White, 
11  Ves.  209  at  p.  226  ;  Morse  v.  Royal,  12  Ves.  355  at  p.  374. 

In  the  absence  of  very  strong  evidence  of  unfair  con- 
cealment the  sale  to  the  assignee  should  not  now  be 
questioned  and  the  evidence  goes  to  convince  me  that  the 
transaction  was  perfectly  fair  and  honest,  and  the  very  best 
that  could  have  been  made  in  the  interests  of  the  creditors. 

I  am  of  opinion,  therefore,  with  great  respect,  that  there 
is  no  evidence  of  any  information  being  withheld  from  the 
creditors  to  which  they  were  entitled,  that  the  conduct  of 
the  assignee  throughout  has  been  fair  and  open,  and  that 
the  action  should  have  been  dismissed. 

I  think  that  should  now  be  done,  and  the  appeal  allowed. 

Appeal  dismissed  with  costs, 
Burton,  J.  A.,  dissenting. 
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GOODERHAM  ET  AL.  V.  ClTY  OF  TORONTO. 

Way — Public  highway — Plan — Dedication — User — P.  S.  O.  ch.  152,  sec. 
62 — Municipal  corporations — By- law. 

A  piece  of  land  about  twenty  acres  in  extent,  fenced  in,  had  been  owned 
and  occupied  as  a  field  by  the  plaintiffs  and  their  predecessors  in  title 
for  twenty-five  yeai-s.  Before  that  it  had,  with  other  land  lying  imme- 
diately to  the  north  on  which  streets  had  been  laid  out  and  opened  up, 
one  of  them  forming  the  boundary  between  the  north  and  south  por- 
tions, been  surveyed  and  laid  out  on  a  registered  plan  into  lots  and 
streets,  and  some  lots  had  been  sold  by  the  then  owners  partly  from  the 
land  vested  in  the  plaintiffs,  and  partly  from  the  land  to  the  north. 
Subsequently  the  plaintiffs  acquired  by  purchase  or  lease  all  the  lands 
to  the  south  of  the  dividing  street,  and  sought  to  restrain  the  defen- 
dants from  opening  up  the  streets  through  these  lands  : — 

Held,  per  Osler,  and  Maclennan,  JJ.A.,  [Hag arty,  C.J.O.,  expressing 
no  opinion],  that  section  62  of  R.  S.  O.  ch.  152,  which  provides  that 
all  allowances  for  streets  surveyed  in  cities  or  any  part  thereof, 
which  have  been  or  may  be  surveyed  and  laid  out  and  laid  down 
on  the  plans  thereof,  and  upon  which  lots  of  land  fronting  on  such 
allowances  for  streets  have  been  or  may  be  sold  to  purchasers,  shall 
be  public  highways  and  streets,  is  retroactive  and  applies  to  streets 
laid  out  on  plans  made  and  registered  before  the  passing  of  the  Act, 
and  that  the  streets  shown  on  the  plan  were  highways  which  the  city 
were  entitled  to  open. 

Held,  per  Burton,  J.  A.,  that  though  the  section  was  retroactive,  it 
applied  only  to  the  original  or  first  survey  of  a  city,  etc.,  or  part 
thereof,  and  not  to  a  subdivision  of  lots  or  parcels  within  the  city,  and 
therefore  not  to  the  survey  in  question  in  the  present  case. 

Judgment  of  the  Common  Pleas  Division,  21  0.  R.  120,  affirming,  by  a 
division  of  opinion,  that  of  Ferguson,  J. ,  affirmed. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  statement, 
of  the  Common  Pleas  Division,  reported  21  O.  R.  120. 

The  plaintiff  Gooderham  was  the  owner  in  fee  simple  of 
a  large  field  situate  in  the  city  of  Toronto,  containing 
about  twenty-two  acres  and  a-half,  fenced  on  all  sides  except 
on  the  south  where  it  was  bounded  by  Ashbridge's  Bay.  It 
was  bounded  on  the  north  by  the  south  limit  of  Eastern 
avenue,  and  on  the  west  by  lands  owned  by  one  John 
Smith  and  the  Grand  Trunk  Railway  Company.  The 
field  had  been  so  fenced  in  for  a  period  of  over  twenty- 
five  years.  On  the  1st  of  May,  1888,  Gooderham  leased 
the  lands  for  ten  years  from  that  day  to  the  plaintiff  Stark, 
who  acquired  them  as  grounds  for  athletic  purposes,  and 
spent  large  sums  in  putting  them  in  order  for  such  pur- 
poses.   The  lands  in  question  with  other  lands  to  the  north 
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Statement  were,  in  1854,  surveyed  on  behalf  of  the  then  owners  and  a 
plan  was  prepared  and  registered  showing  the  survey  there- 
of, a  number  of  streets,  including  Eastern  avenue  and  streets 
running  across  it  from  north  to  south,  being  shown  on  this 
plan.  At  the  time  the  survey  and  plan  were  made  the 
lands  in  question  were  subject  to  a  mortgage  to  one  Boulton, 
who  did  not  formally  authorize  the  survey  or  signify  his 
approval  of  the  plan.  After  the  plan  was  made  several 
lots  fronting  on  the  streets  in  question  were  sold  and  con- 
veyed by  reference  to  the  plan.  The  mortgage  was  after- 
wards foreclosed,  and  all  these  lots  except  one,  and  the  rest 
of  the  property,  became  vested  in  the  mortgagee,  and 
through  him  by  various  mesne  conveyances  in  the  plaintiff 
Gooderham.  The  property  was  in  the  foreclosure  proceed- 
ings referred  to  by  the  original  description  and  also  by  refer- 
ence to  the  plan.  The  one  lot  which  had  not  been  purchased 
by  the  plaintiff  Gooderham  was  owned  by  Smith  and  was 
held  by  the  plaintiff  Gooderham  under  a  lease  from  Smith 
for  forty-two  years  from  the  22nd  of  J uly,  1885.  The  lands 
to  the  west  owned  by  Smith  were  also  held  by  the  plaintiff 
Gooderham  under  lease  from  him.  In  1888,  the  defen- 
dants served  the  plaintiffs  with  a  notice,  requiring 
them  to  remove  the  fences  bounding  the  lands  in  question, 
and  to  open  up  for  traffic  south  of  Eastern  avenue,  the 
streets  shown  upon  the  plan  of  1854,  known  as  D'Arcy 
street,  Strange  street,  and  Saulter  street,  and  notifying 
them  that  if  the  obstructions  were  not  removed  and  notice 
given  that  the  streets  were  open  to  the  public  within  one 
month  from  that  date  the  city  would  take  such  proceedings 
as  might  be  necessary  to  compel  the  plaintiffs  to  open  the 
streets  for  public  use.  The  plaintiffs  did  not  comply  with 
the  notice,  and  the^ defendants  were  about  to  tear  down  the 
fences  and  open  the  streets  themselves  when  the  plaintiffs 
commenced  this  action,  asking  a  declaration  that  the  defen- 
dants had  no  right  to  open  the  streets  and  an  injunction.  No 
by-law  had  been  passed  by  the  defendants  establishing  as 
highways  the  portions  of  the  streets  in  question  or  directing 
that  they  should  be  opened,  and  they  had  never  in  fact  been 
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used  as  streets  south  of  Eastern  avenue,  though  north  of  Statement, 
that  street  they  had  been  opened  and  used  as  highways 
and  had  been  kept  in  repair  by  the  city.  The  owners  of 
various  lots  on  the  north  side  of  Eastern  avenue,  who  had 
purchased  according  to  the  plan  in  question,  and  also 
Smith,  had  petitioned  the  defendants  to  have  the  streets 
shown  upon  that  plan  opened  and  made  available  for  traffic. 

The  action  was  tried  before  Ferguson,  J.,  at  Toronto, 
in  December,  1889,  and  he  afterwards  gave  judgment  hold- 
ing that  the  defendants  had  the  right  to  open  the  streets 
in  question,  but  that  they  could  not  do  so  without  passing 
proper  by-laws ;  and  he  granted  an  injunction  restraining 
them  from  trespassing  or  entering  upon  the  property  in 
question  "  until  further  order  "  and  ordered  them  to  pay 
the  costs  of  the  action. 

The  plaintiffs  appealed  on  the  ground  that  they  were 
entitled  to  a  perpetual  injunction  and  this  appeal  was  dis- 
missed by  the  Divisional  Court,  the  Judges  who  heard  the 
motion  disagreeing,  when  a  further  appeal  was  taken  to  this 
Court  and  was  argued  before  Hagarty,  C.J.O.,  Burton, 
Osler,  and  Maclennan,  JJ.A.,  on  the  12th  and  13th  of 
May,  1892. 

Moss,  Q.  C,  and  R.  McKay,  for  the  appellants.  The 
sole  question  at  issue  in  this  appeal  is  :  Are,  or  are  not, 
the  spaces  marked  as  streets  upon  the  plan  highways  south 
of  Eastern  avenue  ?  At  Common  Law,  apart  from  any 
statutory  provisions  relating  to  the  subject,  the  making 
and  exhibiting  of  a  plan  and  even  the  selling  of  lots 
according  to  it  would  not  amount  to  the  dedication  as  high- 
ways of  the  spaces  shown  upon  the  plan  as  streets.  Even 
if  lots  were  sold  according  to  the  plan  the  right  of  the 
purchaser  of  the  lot  was  only  to  have  the  street  upon 
which  his  lot  abutted  opened,  or  to  have  convenient  access 
to  the  nearest  highway  :  Carey  y.  City  of  Toronto,  11  A. 
R  416,  and  cases  cited  therein.  The  right  conferred 
by  the  making  and  exhibiting  of  a  plan  showing 
spaces  for  streets  is  only  the  right  of  the  purchaser  or 
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Argument,  purchasers  of  a  lot  or  lots,  and  does  not  in  any  way  enure 
to  the  benefit  of  the  public  or  constitute  a  dedication  to 
the  public  as  highways  of  the  places  shown  as  streets : 
In  re  Morton  and  St  Thomas,  6  A.R  323.  Neither  the  mark- 
ing upon  a  plan  of  spaces  for  roads  and  streets  nor  the  regis- 
tration of  such  plan,  nor  the  selling  of  land  according  to  it, 
nor  all  of  these  combined,  will  constitute  an  absolute 
dedication  as  highways  of  the  spaces  so  marked  down. 
They  may  become  so  by  any  acts  from  which  an  intention  to 
dedicate  them  may  be  inferred  and  by  acceptance  by  the 
municipality  or  the  public  :  In  re  W  oldie  and  Burlington, 
13  A.  R.  104.  In  order  to  constitute  a  highway,  in  addi- 
tion to  dedication  by  the  owner,  there  must  be  an  accept- 
ance by  the  public :  Cubitt  v.  Maxse,  L.  E.  8  C.  P.  704 ; 
Fisher  v.  Browse,  2  B.  &  S.  770 ;  Baldwin  v.  Buffalo,  29 
Barb.  396,  and  acceptance  of  part  is  not  acceptance  of  all : 
Hastings  v.  St  Catharines,  43  U.  C.  U.  134.  The  acceptance 
by  the  municipality  must  be  within  a  reasonable  time  from 
the  date  of  the  action  from  which  the  intention  to  dedicate 
on  the  part  of  the  owner  is  to  be  inferred.  In  this  case 
there  is  no  evidence  of  any  such  intention  to  dedicate  nor 
of  any  acceptance  by  the  municipality  :  Briel  v.  Natchez, 
48  Miss.  423  ;  Cass  County  v.  Banks,  44  Mich.  467 ;  Baker 
v.  Johnston,  21  Mich.  319;  Wayne  County  v.  Miller, 
31  Mich.  447;  Crocket  v.  Boston,  5  Cush.  182.  The 
owner  of  land  may  as  a  rule  recall  his  dedication  at 
any  time  before  it  has  been  accepted,  and  this  has 
been  done  here:  Elliott  on  Roads  and  Streets,  p.  119. 
The  plaintiff  Gooderham  is  the  owner  of  all  the  block 
of  property  shown  upon  the  plan  lying  south  of  Eastern 
avenue,  with  the  exception  of  one  lot  at  the  south-west 
corner,  owned  by  Smith,  of  which  the  plaintiff  has  a 
lease.  Even  if  Smith,  the  owner  of  this  lot,  were 
entitled  to  call  upon  the  plaintiff  to  open  up  Saulter 
street  upon  which  the  lot  abuts,  this  is  a  mere  private 
right  of  Smith's  and  does  not  in  any  way  enure  to 
the  benefit  of  the  defendants  or  the  public.  The  defendants 
cannot  justify  their  intended  trespass  by  the  rights  of 
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Smith.  The  Registration  Act  which  was  in  force  at  the  Argument, 
time  the  plan  was  registered  was  9  Vic.  cap  34.  The  only 
provision  in  that  Act  respecting  plans  was  section  33,  which 
was  merely  permissive  and  did  not  give  any  statutory  effect 
to  the  plan  so  as  to  make  the  streets  shewn  thereon  high- 
ways by  virtue  of  registration.  Registration  of  plans  was 
made  compulsory  by  29  Vic.  cap  24,  but  this  Act  does  not, 
any  more  than  the  prior  one,  give  any  statutory  effect  to  the 
plan  in  the  way  of  making  the  streets  shown  upon  the  plan 
public  highways.  The  Act  relating  to  surveys  in  force 
at  the  time  the  survey  (if  any)  in  this  case  was  12  Vic. 
ch.  35.  This  enactment  clearly  refers  only  to  towns  and 
villages  and  not  to  a  city,  and  only  to  the  original 
surveys  thereof,  and  the  Act  was  carried  into  the  revision 
of  1877  without  any  alteration  in  this  respect.  There 
is,  it  is  true,  a  change  in  the  revision  of  1887,  but 
only  an  extension  to  cities,  the  surveys  intended  being, 
it  is  submitted,  still  first  surveys.  But,  assuming  that 
section  62  is  intended  to  have  any  wider  effect  than 
this,  the  learned  trial  Judge  erred  in  holding  that  it  was 
retroactive  in  its  operation.  An  Act  of  Parliament  is  not 
to  be  construed  as  retroactive  by  inference,  but  only  by 
express  enactment:  Wright  v.  Hale,  6  H.  &  N.  227;  Martin- 
dale  v.  Clarkson,  6  A.  R.  1 ;  Gardner  v.  Lucas,  3  App.  Cas. 
582;  Maxwell  on  Interpretation  of  Statutes,  2nd  ed.,  p.  257. 
Unless  expressly  so  enacted  the  Act  could  not  be  retroactive 
in  its  operation  so  as  to  convert  into  a  highway  land  which 
has  not  been  dedicated  by  the  owner  nor  accepted  by  the 
public  or  municipality  as  a  highway,  merely  because  a  plan 
of  the  land  showing  spaces  for  streets  has  been  filed  in  the 
registry  office  long  prior  to  the  passing  of  this  Act.  This 
section  makes  no  mention  of,  nor  any  reference  to,  registra- 
tion. It,  at  most,  is  intended  to  apply  to  surveying  pur- 
poses only.  Then  there  is  no  evidence  of  the  streets  in 
question  having  ever  been  in  fact  surveyed  or  laid  oat  upon 
the  giound  as  required  by  the  statute.  Nor  was  there  any 
evidence  that  the  plan  produced  was  prepared  or  registered 
in  conformity  with  the  statute,  and  it  should  not  have 
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Argument  been  received  in  evidence.  The  plaintiffs  have  the  right 
to  treat  the  block  of  property  lying  south  of  Eastern 
avenue  apart  from  the  rest  of  the  land  shewn  upon  and 
included  in  the  plan,  it  being  one  block  entirely  separate 
from  the  rest  of  the  property,  and  divided  therefrom  by 
that  well  travelled  highway.  The  deeds  between  the 
parties  referring  to  the  lots  according  to  the  plan,  relied 
upon  by  the  defendants  as  evidence  of  the  recognition  by 
the  plaintiffs  and  those  through  whom  they  claim  of  the 
plan,  cannot  estop  the  plaintiffs,  as  these  deeds  bind  merely 
the  parties  and  give  no  rights  whatever  to  the  defendants 
or  to  the  public.  The  fact  that  the  plaintiffs  and  their  pre- 
decessors in  title  have  remained  in  possession  of  the  land 
for  over  thirty  years  is  unequivocal  evidence  of  intention 
to  revoke  the  dedication,  if  there  originally  was  such 
dedication.  Boulton  and  Saulter,  who  signed  the  plan 
as  owners,  and  who  thus,  according  to  the  defendants'  con- 
tention, dedicated  the  lands  as  streets,  were  not  owners 
of  the  land  at  the  time  of  the  alleged  dedication,  and 
had  no  power  therefore  to  dedicate.  They  were  mort- 
gagors, and  the  mortgage  was  given  prior  to  the  date  of 
the  plan.  This  mortgage  was  subsequently  foreclosed  and 
it  is  through  the  mortgagee  that  the  plaintiffs  derive  their 
title.  Boulton  and  Saulter  had  no  power,  without  the 
consent  of  the  mortgagee,  to  dedicate  any  right  of  way  to 
the  public  over  the  lands  or  any  part  of  them.  The  owner 
of  a  qualified  estate  has  no  right  to  dedicate :  Ward  v. 
Davis,  3  Sanf.  502 ;  McShane  v.  Moberly,  79  Miss.  41 ; 
Hoole  v.  Attorney -General,  22  Ala.  190 ;  Bushnell  v.  Scott, 
21  Wis.  457. 

C.  Robinson,  Q.  C,  for  the  respondents.  The  streets  in 
question  have  been  rightly  held  to  be  public  highways. 
In  the  first  place  the  provisions  of  section  62  of  the  Sur- 
veyors' Act  are,  we  contend,  retroactive,  and  make  them 
highways,  but  if  not  they  are  highways  by  dedication  and 
acceptance.  That  the  section  in  question  is  retroactive  has 
been  unanimously  held  by  all  the  Judges  below.  The 
wording  of  the  section  is  plain,  for  it  speaks  of  streets  that 
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have  been  or  may  be  laid  out.  How  can  it  reasonably  be  Argument, 
contended  that  the  section  is  confined  to  the  purposes  of 
surveying  only  ?  The  section  does  not  say  so  but  declares 
in  absolute  terms  that  streets  so  laid  out  shall  be  considered 
highways.  It  is  quite  clear  that  there  may  be  a  highway 
which  the  municipality  need  not  assume  or  repair,  and  the 
section  therefore  cannot  be  restricted  to  cases  where  repairs 
have  been  done  at  the  public  expense.  Here,  however, 
even  if  this  restrictive  reading  were  adopted,  the  streets  in 
question  would  come  under  the  provisions  of  the  section, 
for  on  those  portions  of  them  lying  north  of  Eastern  avenue 
public  mone}T  has  been  expended.  There  has  therefore 
clearly  been  acceptance  by  the  public  of  those  portions  of 
the  streets  as  highways,  and  acceptance  of  part  is  accept- 
ance of  all.  The  plan  and  survey  must  be  taken  in  its 
entirety,  and  the  acceptance  cannot  be  limited  to  the  par- 
ticular portions  on  which  the  expenditure  has  happened  to 
take  place.  As  the  public  needs  require  it  the  municipality 
assumes  parts  of  the  streets,  and  after  that  it  is  liable  to 
keep  in  repair  those  portions,  but  none  the  less  the  unopened 
portions  are  and  remain  highways.  This  is  not  a  case  like 
that  of  In  re  Morton  and  St.  Thomas,  6  A.  R.  323.  cited  by 
the  appellants,  where  all  the  lots  sold  were  acquired  by  one 
person.  Here  lots  have  been  sold  to  different  persons  who 
have  purchased  relying  on  the  plan,  and  effect  must  be 
given  to  the  plan  for  the  protection  of  these  purchasers. 
Apart  too  from  the  statute  there  has  been  dedication  by 
the  owners  and  acceptance  by  the  municipality.  It  is  not 
necessary  to  dispute  the  general  proposition  that  no  one 
but  the  owner  can  dedicate,  and  that  there  cannot  be  a 
dedication  which  would  result  in  effect  in  the  cutting  down 
of  a  presently  existing  mortgage,  but  assent  on  the  part  of 
the  mortgagee  would  be  quite  sufficient,  and  that  assent 
maybe  inferred  from  the  circumstances  of  the  case  :  Elliott 
on  Roads  and  Streets,  p.  106.  Very  slight  evidence  of  as- 
sent is  sufficient.  Here  the  mortgagee  had  full  knowledge 
of  what  was  done  and  after  the  plan  was  registered  he 
accepted  mortgages  from  the  purchasers  of  lots,  and  in  the 
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Argument,  foreclosure  proceedings  taken  by  him  the  property  was 
described  by  reference  to  the  plan.  Certainly  as  to  Saulter 
street,  which  is  bounded  on  one  side  entirely  by  land  which 
does  not  belong  to  the  plaintiffs,  there  can  be  no  dispute. 
We  do  not  quarrel  with  the  cases  cited  by  the  appellants, 
but  the  simple  answer  to  them  is  that  the  facts  in  this 
case  take  it  outside  these  authorities. 
Moss,  Q.  C,  in  reply. 

October  10th,  1892.    Hagarty,  C.  J.  0.  :— 

I  think  that  this  case  comes  before  us  in  a  most  incon- 
venient shape  for  decision.  The  appellauts  were  fully  en- 
titled to  be  awarded  in  the  Court  below  a  perpetual 
injunction  against  the  defendants  from  interfering  with 
their  property.  It  seemed  conceded  that  at  all  events  without 
a  by-law  the  corporation  had  no  right  to  touch  the  fences — 
that  they  were  in  fact  common  trespassers.  But  the 
learned  Judge  seems  to  have  been  pressed  to  declare  the 
general  rights  of  the  plaintiffs  whether  by-laws  were  or 
were  not  passed.  I  think,  with  respect,  that  he  could  have 
properly  refused  so  to  do ;  and  further,  that  it  would  have 
much  simplified  the  case  to  have  avoided  any  hypothetical 
opinion  as  to  how  the  law  would  be  if  the  defendants 
chose  to  proceed  to  any  legislation. 

If  any  by-law  should  be  passed,  its  validity  could  be  at 
once  tested  in  the  ordinary  manner.  I  do  not  think  that 
we  are  called  on  to  declare  either  the  plaintiffs'  or  the 
defendants'  rights,  dependent  on  a  contingency  that  may 
or  may  not  arise. 

I  do  not  think  that  I  am  called  to  speculate  on  the 
character  and  possible  legal  effect  of  any  future  action  of 
the  corporation,  and  I  think  the  appeal  should  be  dismissed 
so  far  as  it  asks  for  an37thing  beyond  the  decree  for  a  per- 
petual injunction,  which,  under  present  circumstances,  I 
think  fully  warranted. 

I  think  the  learned  Judge  rightly  held  that  a  by-law 
was  necessary,  in  any  event,  before  sending  men  to  break 
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down  fences  enclosing  property  of  which  the  plaintiff  had  Judgment- 
been  for  so  many  years  in  quiet  possession.  Hagartv, 

C.J.O. 

OSLER,  J.  A.  : — 

In  the  statement  of  claim,  the  plaintiffs  seek  to  restrain 
the  defendants  from  trespassing  upon  the  property  by 
attempting  to  open  up  the  streets  or  allowances  for  road 
laid  down  upon  the  registered  plan  No.  105  of  the  9th 
August,  1854,  on  the  ground  that  they  have  no  right  to  do 
so  under  any  circumstances  without  first  passing  a  by-law 
for  that  purpose.  This  has  been  determined  in  their  favour, 
and  the  defendants  have  not  appealed  from  the  judgment 
of  the  Court  below  on  that  point.  But  as  incident  to  that 
relief,  they  also  seek  a  declaration  that  the  defendants  have 
acquired  no  right  to  open  such  streets  and  to  pass  any 
such  by-law  by  reason  merely  of  the  registration  of  the 
plan  and  the  sale  of  lots  fronting  on  such  streets  in 
accordance  with  the  plan.  The  defendants  assert  and  in- 
sist upon  such  right  and  this  has  been  the  real  and  sub- 
stantial question  in  dispute  throughout,  both  at  the  trial 
and  on  the  appeal.  The  learned  trial  Judge  held  that  the 
plaintiffs  were  not  entitled  to  the  declaration  of  right  sought 
by  them,  and  that  the  allowances'  for  streets  laid  down 
upon  the  plan  had  become  in  point  of  law  public  highways, 
which  the  defendants  upon  passing  a  by-law  for  that  pur- 
pose were  at  liberty  to  accept  and  open  up.  It  is  from 
tihis  part  of  his  judgment,  as  affirmed  in  effect  by  the 
Common  Pleas  Division,  that  the  appeal  has  been 
brought. 

It  appears  to  me  that  the  case  turns  upon  the  62nd 
section  of  the  recent  Surveyors'  Act,  50  Vic.  ch.  25,  R.  S. 
O.  ch.  152,  sec.  62,  in  the  construction  of  which  I  think 
we  are  not  embarrassed  by  the  former  decisions  of  this 
Court  in  In  re  Morton  and  St.  Thomas,  6  A.  R.  323,  and  In 
re  Waldie  and  Burlington,  13  A.  R.  104. 

The  Act  in  force  wThen  both  those  cases  were  decided, 
was  R.  S.  0.  (1877)  ch.  146,  which  contains  no  provision 


650 


ONTARIO  APPEAL  REPORTS. 


[VOL. 


Judgment,    similar  to  the  above  section  62  touching  the  case  of  a  sur- 
Osler,     vey  of  a  parcel  of  land  in  a  city,  br  in  a  town  or  village. 

Section  67,  which  comes  nearest  to  it,  and  which  does  not 
re-appear  in  the  present  Act,  deals,  as  Patterson,  J.,  points 
out  in  the  Morton  Case,  with  the  laying  out  of  a  town  or 
village  by  the  proprietor  and  the  dedication  of  roads, 
streets,  or  commons  therein  to  public  uses,  and  has  no 
reference  to  the  sub-divisions  of  a  small  town  lot  or  part  of 
a  township  lot  into  a  few  smaller  lots.  It  relates,  in  short, 
to  an  original  survey  of  a  town  or  village  as  a  whole.  See 
also  per  Draper,  J.,  in  Regina  v.  Spence,  1 1  U.  C.  R  31,  at  p. 
46  ;  and  24  Vic.  ch.  49,  "  An  Act  respecting  maps  or  plans 
of  towns  or  villages  in  Upper  Canada." 

So  in  In  re  Waldie  and  Burlington,  13  A.  R  104,  section 
67,  and  its  predecessors,  were  inapplicable  because  the  sur- 
vey there  in  question  was  not  the  survey  of  a  village,  but  of 
a  part  of  a  township  lot  into  smaller  sub-divisions,  though, 
no  doubt,  the  land  so  surveyed  afterwards  became  part  of  the 
unincorporated  village  of  Port  Nelson,  and  subsequently  of 
the  incorporated  village  of  Burlington.  The  case  fell  strictly 
within  the  principle  of  the  decision  in  In  re  Morton  and  St. 
Thomas,  6  A.  R  323,  and  section  67  was  not  invoked  by  the 
parties,  or  referred  to  by  the  Court,  simply  because  it  had  no 
application  to  the  case  in  hand  which  was  dealt  with  upon 
what  was  considered  to  be  the  common  law  rule  as  to  the 
dedication  of  a  highway.  We  are  now  confronted  with  an 
enactment  framed  in  a  very  different  manner,  dealing,  it  is 
true,  with  private  surveys,  but  no  longer  limited,  as  was 
the  former,  to  surveys  of  a  town  or  village  as  a  whole, 
that  is  to  say,  to  the  original  survey  of  a  town  or  village 
owned  by  a  private  proprietor.  The  legislature  has  now 
provided  for  the  surveys  of  any  parcels  of  land  in 
cities,  towns,  and  villages,  and  has  declared  what  in  certain 
events  shall  be  the  effect  of  such  surve}7s  in  reference  to 
streets  or  roads  laid  down  thereon.  This  would  be  in  entire 
accordance  with  the  suggestion  of  Draper,  J.,  in  Regina  v. 
Spence,  11  U.  C.  R  31,  although  I  think  it  would  not 
be  in  accordance  with  the  justice  which  we  are  always 
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bound  to  attribute  to  the  intention  of  the  legislature  that  Judgment, 
they  should  have  anticipated  the  application  of  the  new  Osleb, 
enactment  to  such  a  state  of  facts  as  exists  in  the  case  before  J*A* 
us.    With  that  however,  if  they  have  spoken  their  meaning 
with  moderate  intelligence,  we  have  nothing  to  do. 

Before  referring  to  section  62  more  fully,  I  shall  note 
section  44,  which  deals  with  allowances  for  roads  in 
Crown  surveys  of  cities,  towns  and  villages,  or  any  part 
thereof : — 

"  In  every  city,  town,  or  village,  or  any  part  thereof, 
which  has  been  surveyed  by  the  authority  aforesaid,  all 
allowances  for  any  road,  street,  lane,  or  common,  laid  out 
in  the  original  survey  of  such  city,  town,  or  village,  or  any 
part  thereof,  shall  be  public  highways  and  commons ;  and 
all  posts  or  monuments  placed  or  planted  in  the  original 
survey  of  such  city,  town,  or  village,  or  any  part  thereof, 
to  designate  or  define  any  allowance  for  a  road,  street,  lane, 
or  common  shall  be  the  true  and  unalterable  boundaries 
of  every  such  road,  etc.;  and  all  land  survej^ors  employed 
to  make  surveys  in  such  city,  town,  or  village,  or  any  part 
thereof,  shall  follow  and  pursue  the  same  rules  and  regula- 
tions in  respect  of  such  surveys  as  is  (sic)  by  law  required 
of  them  when  emplo}7ed  to  make  surveys  in  townships." 

All  such  original  allowances  for  roads,  etc.,  become  there- 
fore by  force  of  this  section  and  section  41  statutory  high- 
ways. The  public  are  entitled,  though  they  may  not  have 
been  opened  for  travel  and  maintained  as  such,  and  though 
the  municipal  council  cannot  be  compelled  by  mandamus 
to  open  them,  to  use  them  as  far  as  they  are  capable  of 
being  used,  until  legally  stopped  up  by  the  municipality, 
or  until  legally  taken  possession  of  and  enclosed  by  a  pri- 
vate person  :  Municipal  Act,  R.  S.  O.  Ch.  184,  sections  550, 
552 ;  Histop  v.  McGillivray,  15  A.  R.  687 ;  Eegina  v.  . 
Spence,  11  U.  C.  R.  31,  46 ;  Eegina  v.  Great  Western  R. 
W.  Co.,  21  U.  C.  R.  555 ;  Regina  v.  Purely,  10  U.  C.  R. 
545. 

With  the  provisions  of  the  section  j  ust  quoted  must  now 
be  compared  those  of  section  62,  which  has  been  substi- 
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Judgment,   tuted  for  section  67  of  the  former  Surveyors'  Act.  Thi& 
Osler,     section  relates  to  private  surveys.    It  is  extended  for  the 
JA'       first  time  to  private  surveys  in  cities,  and  is  no  longer 
confined,  as  I  feel  bound  to  construe  it,  to  the  original 
private  survey  of  a  town  or  village  as  was  the  case  with 
section  67. 

It  enacts  that  "all  allowances  for  roads,  streets,  or  com- 
mons surveyed  in  cities,  towns  or  villages,  or  any  part 
thereof,  which  have  been  or  may  be  surveyed  and  laid  out 
by  companies  and  individuals,  and  laid  down  on  the  plans 
thereof,  and  upon  which  lots  of  land  fronting  on  or  adjoin- 
ing such  allowances  for  roads,  etc.,  have  been  or  may  be 
sold  to  purchasers,  shall  be  public  highways,  streets  and 
commons,  and  all  lines  which  have  been  or  may  be  run, 
and  the  courses  thereof  given  in  the  survey  of  such  cities, 
towns  and  villages,  or  any  part  thereof,  and  laid  down  on 
the  plans  thereof,  and  all  posts  or  monuments  which  have 
been  or  may  be  placed  or  planted  in  the  first  survey  of 
such  cities,  towns  and  villages,  or  any  part  thereof,  to  desig- 
nate or  define  any  allowances  for  roads,  streets,  lots,  or 
commons,  shall  be  the  true  and  unalterable  lines  and 
boundaries  thereof  respectively." 

The  duties  of  surveyors  employed  to  make  surveys  in 
such  city,  town  or  village,  or  any  part  thereof,  are  declared 
to  be  similar  to  those  required  of  them  when  making  sur- 
veys in  townships,  and  the  section  ends  with  the  proviso 
that  municipal  corporations  shall  not  be  bound  to  keep  in 
repair  any  road,  street,  bridge  or  highway  laid  out  by  any 
private  person  until  established  by  by-law  of  the  corpora- 
tion, or  otherwise  assumed  for  public  use  by  such  corpora- 
tion as  provided  in  the  Municipal  Act,  R  S.  0.  ch.  184,  sec. 
551,  (2). 

We  find,  therefore,  in  this  section  the  legislature  using 
with  regard  to  allowances  for  roads  surveyed  and  plotted 
in  private  surveys  in  cities,  towns,  and  villages,  language 
similar  to  that  used  in  sections  41  and  44  with  regard  to 
allowances  for  roads,  etc.,  in  public  surveys,  and  declaring 
that  such  allowances,  once  that  lots  fronting  or  adjoining 
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them  have  been  sold  to  purchasers,  shall  be  public  high-  Judgment, 
ways,  streets,  and  commons.  It  appears  to  me  extremely  Oslbr, 
difficult  to  hold  that  when  that  condition  has  arisen  such 
allowances  are  not  in  the  very  words  of  the  Act,  and  in 
the  same  sense  as  the  allowances  for  roads  in  Crown  sur- 
veys mentioned  in  section  44,  public  highways,  streets,  and 
commons,  subject  to  the  provision  at  the  end  of  the  section, 
that  even  though  they  may  by  reason  of  user  have  become 
highways  in  fact  as  well  as  in  law,  they  do  not  become 
highways  within  the  meaning  of  the  Municipal  Act  which 
the  corporation  are  bound  to  repair  until  they  establish 
them  by  by-law,  or  otherwise  assume  them  for  public  use  ; 
as  for  example,  by  the  expenditure  of  public  money  there- 
on :  Gilchrist  v.  Car  den,  26  C.  P.  1. 

The  language  of  the  section,  in  my  opinion,  is  too  clear 
and  strong  to  justify  us  in  holding  that  it  is  only  when  the 
allowance  has  become  a  highway  in  fact  by  having  been 
thrown  open  to  and  used  by  the  public  that  the  corpora- 
tion becomes  entitled  to  establish  or  assume  it  as  a  high- 
way under  the  Municipal  Act.  The  sale  of  the  lot  is 
treated  as  conclusively  shewing  the  intention  of  the  owner 
to  dedicate  as  a  highway  the  land  on  which  it  fronts  or 
adjoins. 

I  cannot  regard  section  65  of  the  Surveyors'  Act  as  being 
inconsistent  with  this  view  of  the  meaning  of  section  62, 
though  the  plaintiffs  rely  upon  it  as  being  the  key  to  that 
interpretaion  of  the  section  which  they  contend  for. 

The  first  clause  of  the  section  (65),  the  provisions  of  which 
I  will  presently  state,  is  taken  from  the  former  Registry 
Act,  R  S.  0.  (1877),  ch.  Ill,  sec.  84.  It  first  appeared  in 
the  Registry  Act  of  1868,  31  Vic.  ch.  20,  sec.  77,  and  it  is 
also  in  section  86  of  the  present  Registry  Act,  R.  S.  0.  ch. 
114.  In  the  Surveyors'  Act  it  is  a  new  provision,  substi- 
tuted for  section  72  of  the  former  Act,  which  enacted  that 
the  owner  might  cancel  and  make  void  a  rejected  plan 
wholly  or  partially,  and  make  a  new  survey.  This  was  the 
owner's  legal  right,  controlled  only  by  the  provisions  of 
sub-sections  2  and  3  (of  section  72),  enacting  that  no  part 


ONTARIO  APPEAL  REPORTS. 


[VOL. 


Judgment,    of  any  street  should  be  closed,  upon  which  any  lot  of  land 
Osler,     s°ld  abutted,  or  which  connected  such  lot  with,  or  afforded 
J.A.      means  of  access  therefrom  to  the  nearest  public  highway  ; 
and  (sub-section  3)  that  nothing  in  the  section  should  in 
any  way  interfere  with  municipal  powers  in  reference  to 
highways. 

These  two  sub-sections  of  section  72  are  retained  as  sub- 
sections to  the  new  section  65  (new  as  found  in  the  Sur- 
veyors' Act),  which  enacts  that  in  no  case  shall  any  plan 
or  survey,  though  filed  and  registered,  be  binding  on  the 
person  filing  it  unless  a  sale  has  been  made  according  to 
such  plan  or  survey,  and  in  all  cases  amendments  or  altera- 
tions may  be  ordered  to  be  made  at  the  instance  of  the 
person  filing  the  plan,  or  his  assigns,  by  the  court  or  judge 
if  on  application  for  that  purpose  and  upon  hearing  all 
parties  concerned,  it  be  thought  fit  and  just  so  to  order, 
and  upon  such  terms  and  conditions  as  to  costs  and  other- 
wise as  may  be  thought  expedient. 

What  then  is  the  scope  of  this  section  ?  It  would  seem 
that  the  power  to  alter  a  plan,  once  a  lot  has  been  sold 
according  to  it,  now  rests  with  the  court  or  judge 
alone,  even  as  regards  those  allowances  for  road  upon 
which  no  lot  has  been  sold.  Then  how  far  does  the  power 
to  amend  or  alter  the  plan  extend  in  other  respects  ? 

The  section  says  it  may  be  done  "  in  all  cases,"  but 
where  a  road  has  become  a  highway  in  fact  as  well  as  in 
law  by  user  or  adoption  by  the  public,  whether  assumed 
by  the  municipality  or  not,  I  should  be  of  opinion  that 
this  section  gives  the  court  or  judge  no  jurisdiction.  There 
are  moreover  two  express  restrictions :  First,  that  no  part 
of  any  street  shall  be  altered  or  closed  up  upon  which  any 
lot  of  land  sold  abuts,  etc. ;  and  second,  that  nothing  in  the 
section  shall  interfere  with  municipal  powers  respecting 
highways.  The  difficulty,  if  there  be  one,  is  caused  by  the 
words  "in  all  cases,"  but  it  is  removed,  as  it  seems  to  me,  by 
the  express  prohibition  against  the  alteration  or  closing  of 
a  street,  surveyed  and  laid  out  upon  a  plan,  on  which  street 
a  lot  has  been  sold,  and  which  therefore  by  force  of  section 


XIX.] 


GOODERHAM  V.  CITY  OF  TORONTO 


655 


62  has  become  a  public  highway  in  law,  though  it  may  never  Judgment, 
have  become  such  in  fact  by  the  user  of  it  by  the  public  as  Osler, 
such.  That  is  another  case  in  which  the  court  cannot  alter  J,A* 
the  plan  and  close  the  highway,  though  merely  one  in  law, 
and  if  not,  it  seems  to  me  that  nothing  remains  to  prevent 
the  municipal  corporation  from  passing  a  by-law  to  estab- 
lish it.  Whether  if  the  owner  or  his  assigns  should  again 
acquire  all  the  lots  sold  by  them  on  the  plan  before  the 
municipal  corporation  had  interfered,  the  court  or  judge 
could  act  under  section  65,  it  is  unnecessary  to  decide. 
That  is  not  the  case  here,  since  all  the  streets  in  question 
are,  within  the  very  terms  of  section  62,  streets  on  which, 
fronting  thereon,  lots  have  been  sold  according  to  the  plan. 
I  do  not  see  how  the  fact  that  they  are  crossed  by  Eastern 
avenue,  and  that  they  have  not  been  opened  for  travel  south 
of  that  street  can  make  any  difference,  or  that  Saulter 
street  stands  in  any  different  position  from  the  others. 

I  can  add  nothing  to  what  my  learned  brother  Rose  in 
his  judgment  in  the  court  below  has  said  upon  the  subject 
of  the  mortgagee's  assent  to  the  plan. 

I  agree,  reluctantly  I  must  add,  in  affirming  the  judg- 
ment. In  addition  to  cases  already  cited  I  refer  to  O'Brien 
v.  Trenton,  6  C.  P.  350;  8.  ft,  7  C.  P.  246;  Regina  v.  Hunt, 
17  C.  P.  443 ;  Crooks  v.  Williams,  3.9  XL  C.  R.  530  ;  Regina 
v.  Rubidge,  25  U.  C.  R.  299;  Re  Trent  Valley  Canal,  11  0. 
R.  687;  Roche  v.  Ryan,  22  0.  R.  107. 

Maclennan,  J.  A. : — 

The  plaintiffs,  in  their  statement  of  claim,  asked  for 
two  things :  First,  an  injunction  restraining  the  defendants 
from  trespassing  upon  the  parcels  of  land  in  question 
claimed  by  the  defendants  to  be  streets  or  public  high- 
ways, and  from,  interfering  with  the  plaintiffs'  enjoyment 
thereof;  and,  second,  a  declaration  that  the  defendants 
had  acquired  no  right  or  authority  to  open  up  the  streets 
laid  down  upon  the  plan  ;  that  the  interests  of  the  plain- 
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Judgment,  tiffs  were  not  affected  by  the  plan,  and  that  no  right 
Maclennan,  existed  by  reason  of  the  plan  to  have  the  streets  opened 
JA-  up. 

The  learned  trial  Judge  decided  that  the  parcels  of  land 
in  question  were  public  highways  by  virtue  of  section  62 
of  the  Surveyors'  Act,  R.  S.  O.  ch.  152,  but  that  inas- 
much as  the  defendants  had  not  established  them  by  by- 
law, or  otherwise  assumed  them  for  public  use,  they  were 
wrong  in  threatening  and  intending  to  remove  the  plain- 
tiffs' fences  without  a  by-law. 

It  is  evident  from  the  course  of  the  trial,  as  well  as 
from  the  reasons  for  his  judgment  given  by  the  learned 
Judge,  that  the  great  question  contested  before  him,  both 
in  evidence  and  argument,  was,  whether  the  alleged  streets 
were  highways  in  any  sense,  and  whether  they  were  not 
the  private  property  of  the  plaintiffs;  and  that  the  decla- 
ration asked  for  in  the  statement  of  claim  was  for  the 
purpose  of  establishing  the  plaintiffs'  title,  as  against  the 
defendants,  to  the  ownership  of  the  land. 

The  judgment  as  drawn  up  is  simply  an  injunction  in 
the  terms  of  the  first  part  of  the  plaintiffs'  claim  as  above 
stated,  and  says  nothing  about  the  other  part  of  the  claim,, 
namely,  the  declaration  of  right  which  was  asked  for ;  nor 
is  that  part  of  the  plaintiffs'  claim  in  terms  dismissed. 
The  injunction,  however,  is  expressed  to  be  until  further 
order,  and  I  think  it  was  so  qualified  by  way  of  disposing 
of  the  other  part  of  the  claim,  so  that  in  case  the  defen- 
dants should  at  any  time  pass  a  by-law  to  establish  or 
assume  the  streets,  the  injunction  might  be  dissolved. 

This  is  how  the  judgment  seems  to  have  been  under- 
stood by  the  parties,  for  the  plaintiffs  moved  in  the  Divi- 
sional Court  by  way  of  appeal  to  have  the  qualification 
removed  and  to  have  the  injunction  made  perpetual; 
and  the  principal  ground  of  the  motion  was  that  the 
streets  in  question  were  not  highways,  but  were  the  pri- 
vate property  of  the  plaintiffs.  The  defendants  did  not 
move  against  the  judgment,  and  they  do  not  now  com- 
plain of  it ;  and  the  argument  in  the  Divisional  Court  as 
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well  as  before  us,  was  upon  the  question  whether  the  Judgment, 
learned  trial  Judge  was  right  in  deciding  that  the  alleged  Maclennaw, 
streets  were  highways.  tFA' 

I  do  not  find  any  instance  in  which  an  injunction  granted 
at  the  hearing  was  qualified  by  such  words  as  are  used 
here.  The  judgment  at  the  hearing  ought,  if  possible,  to 
be  final,  and  an  end  of  the  litigation,  and  ought  not  to 
provide  for  further  order  unless  for  the  purpose  of  enquiry  ? 
or  directions  in  carrying  out  the  judgment.  I  therefore 
think  it  would  have  been  better  in  this  case  to  have  dis- 
missed so  much  of  the  action  and  claim  as  asked  for  a 
declaration  of  right,  and  to  have  declared  that  the  injunc- 
tion was  not  to  prevent  the  corporation  from  passing  a 
by-law  or  by-laws  from  time  to  time  to  establish  or  assume 
the  streets,  or  any  part  thereof  as  they  might  be  advised. 

As  in  the  motion  in  the  Divisional  Court,  so  in  their 
appeal  in  this  Court,  the  appellants  say :  "  The  plain- 
tiffs appealed  to  the  Common  Pleas  Division  against 
that  part  of  the  judgment  declaring  the  said  lands  to  be 
public  highways,  but  the  defendants  did  not  appeal  from 
the  other  portions  of  the  judgment.  The  sole  question  at 
issue,  therefore,  in  this  appeal  is:  Are  or  are  not  the 
spaces  marked  as  streets  upon  the  plan  highways  south  of 
Eastern  avenue  ? " 

Treating  this  therefore  as  the  question,  and  the  only 
question,  in  this  appeal,  I  am  of  opinion  that  the  judgment 
of  my  brother  Ferguson  at  the  trial  is  right,  and  that 
although  never  "  established  by  by-law  or  otherwise  as- 
sumed for  public  use  by  the  corporation  as  provided  in  the 
Municipal  Act,"  the  portions  of  land  in  question  are  public 
highways.  I  agree  with  the  learned  Judge  that  there  is 
sufficient  evidence  that  the  allowances  for  these  streets 
were  surveyed  by  a  duly  qualified  surveyor,  and  laid  out 
upon  a  plan,  and  that  lots  of  land  fronting  on  or  adjoining 
such  allowances  were  sold  to  purchasers.  That  being  the 
case  those  streets  come  within  the  very  words  of  section 
62  of  the  Act  already  referred  to,  and  are  therefore  public 
highways.    I  could  not  usefully  add  anything  to  what  has 
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Judgment,   been  said  by  my  learned  brother  Ferguson  in  his  judgment 
Maclennan,  at  the  trial,  or  to  the  very  full  discussion  of  the  matter  by 
J,A*       my  brother  Osier  in  the  judgment  which  he  has  just  read. 

As  there  is  no  appeal  against  that  part  of  the  judgment 
which  restrains  the  defendants  until  they  act  by  by-law,  I 
express  no  opinion  upon  that  part  of  the  case ;  but  I  desire 
to  guard  myself  against  being  supposed  to  assent  to  the 
proposition  that  a  by-law  is  necessary,  or  that  the  corpo- 
ration might  not,  without  a  by-law,  abate  a  nuisance  upon 
these  streets  by  removing  the  fences  erected  by  the  plain- 
tiffs. I  neither  assent  to  nor  dissent  from  that  proposition. 
The  streets  are  public  highways,  as  I  conceive,  to  all  intents 
and  purposes,  except  that  the  corporation  is  not  bound  to 
repair  them,  and  with  that  exception  are  available  for  the 
use  of  all  her  Majesty's  subjects.  The  plaintiffs  have  no 
title  or  interest  in  them  any  more  than  any  other  citizen 
and  any  obstruction  is  altogether  illegal. 

I  am,  therefore,  of  opinion  that  the  appeal  fails,  and 
should  be  dismissed.  I  do  not  see  how  the  judgment  is 
to  be  interfered  with  or  altered  at  all.  If  the  qualifying 
words  were  struck  out,  and  the  defendants  proceeded  to 
exercise  their  right  and  power  of  passing  a  by-law  to 
establish  or  assume  the  streets,  it  might,  and  probably 
would,  be  argued  that  their  so  doing  wTas  a  breach  of  the 
injunction.  It  would  be  contended  that  the  formal  order 
must  govern,  and  could  not  be  qualified  by  the  reasons  of 
the  learned  Judge.  Some  qualification,  therefore,  there 
must  be,  and  if  the  judgment  is  to  be  altered  it  should  be 
altered  as  I  have  suggested  above,  so  as  better  to  conform 
to  the  actual  decision  of  the  learned  Judge,  as  appears  by 
his  reasons,  and  as  understood  by  the  parties. 

Burton,  J.  A. : — 

I  thought  at  first  there  might  be  some  little  difficulty  in 
dealing  with  this  case  in  consequence  of  the  form  in  which 
the  formal  judgment  has  been  drawn  up.  As  I  understand 
the  reasoning  of  the  learned  trial  Judge,  he  was  of  the 


XIX.] 


GOODERHAM  V.  CITY  OF  TORONTO. 


opinion  that  upon  his  construction  of  the  recent  statute,  50  Judgment. 
Vic.  ch.  25,  sec.  62,  the  strips  of  land  marked  on  a  certain  Burton, 
plan  as  D'Arcy,  Strange,  and  Saulter  streets,  and  lying  J,A- 
south  of  Eastern  avenue,  but  which  had  never  been  opened 
up  or  used  as  highways,  were  nevertheless  public  high- 
ways within  the  meaning  of  the  Municipal  Act ;  en- 
tertaining that  view,   the    judgment  might  have  been 
prefaced  with  a  declaration  to  that  effect,  but  he  held 
that  the  corporation  were  nevertheless    trespassers  in 
attemping  to  enter  upon  them  without  a  by-law. 

As  I  understand  the  formal  judgment  as  framed,  it  was 
contemplated  that  the  defendants  might  place  themselves 
recti  in  curia  by  passing  a  by-law  and  bringing  up  the 
question  again  in  the  same  suit  when  the  validity  of  the 
by-law  might  be  enquired  into. 

The  defendants  have  not  appealed  against  the  judgment, 
but  the  object  of  the  appeal  of  the  plaintiffs  is  to  get  rid 
of  that  portion  of  the  judgment  which  would  enable  the 
defendants  to  apply  for  judgment  in  their  favour  upon 
passing  a  sufficient  by-law ;  in  other  words,  for  a  decision 
of  this  Court  that  the  strips  in  question  are  not  highways, 
with  which  the  council  could  interfere,  even  after  the 
passing  of  a  by-law. 

This  was  the  struggle  before-  us,  and  it  involves  the 
necessity,  in  my  opinion,  of  deciding  the  main  question  of 
whether  the  learned  Judge  was  correct  in  his  construction 
of  that  statute. 

It  cannot  be  successfully  contended  that,  apart  from  any 
statutory  provisions,  the  making  and  registering  of  a  plan, 
and  even  the  selling  of  lots  according  to  it,  would  amount 
to  a  dedication  of  the  spaces  shown  upon  it  as  streets  or 
highways. 

The  purchaser  would  aquire  a  right  to  use  such  street, 
but  the  public  would  have  no  such  right. 

It  is  true  that  after  the  street  had  been  so  opened  and 
used,  its  continued  user  might  afford  evidence  of  a  dedica- 
tion dependent  to  a  greater  or  less  extent  upon  the  circum- 
stances in  each  case  according  as  they  tended  to  shew  an 
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Judgment,  intention  on  the  one  hand  to  dedicate,  and  an  acceptance 
Burton,     by  the  public  on  the  other ;  as  even  after  an  actual  user 
JA>       the  owner  might  recall  the  dedication  before  actual  accept- 
ance. 

These  streets  never  having  been  opened  up,  the  public 
never  acquired  any  right  in  them  at  common  law.  The  only 
person  who  could  presumably  claim  a  right  was  one  Smith, 
who  is  no  party  to  these  proceedings,  and  there  is  no  evi- 
dence of  any  survey,  so  that  the  right  of  the  city  depends 
entirely  upon  the  fact  that  thirty -five  years  ago  such  a 
plan  was  prepared  and  registered. 

The  Act  in  question  was  passed  in  1887,  thirty-two  years 
after  the  filing  of  the  plan,  so  that  up  to  that  time  there 
could  be  no  pretence  of  any  dedication ;  in  fact,  on  the 
contrary,  there  was  evidence  that  for  about  a  quarter  of  a 
century  the  whole  property  had  been  enclosed,  and  culti- 
vated or  otherwise  used  by  the  proprietor,  affording  the 
most  conclusive  evidence  that  any  intention  to  dedicate 
had  been  abandoned. 

Before  we  can  come  to  the  conclusion  that  an  Act,  ope- 
rating retrospectively,  and  attended  with  such  serious 
consequences  as  would  arise  in  a  case  like  the  present,  is  ap- 
plicable, we  should  be  satisfied  beyond  all  reasonable  doubt 
that  it  applies  to  a  survey  of  this  kind,  and  with  great 
respect  I  am  of  opinion  that  it  does  not. 

In  tracing  the  legislation  we  find  that  at  a  very  early 
day,  and  at  the  time  when  this  plan  was  filed,  provision 
was  made  in  cases  of  towns  and  villages  which  had  been 
laid  out  and  surveyed  by  companies  and  individuals,  and 
by  different  owners  of  the  lands  comprising  the  same,  for 
placing  those  surveys  on  the  same  footing  as  Government 
surveys  in  relation  to  townships  or  other  divisions  surveyed 
and  laid  out  by  authority  of  the  Crown,  with  the  sole  excep- 
tion that  until  a  sale  had  been  made  the  Act  was  not  to  apply ; 
but,  subject  only  to  that  exception,  the  allowances  for  roads, 
streets,  or  commons  were,  as  in  the  original  Government 
surveys,  to  become  public  highways,  and  the  courses  given 
in  such  surveys,  and  the  posts  and  monuments  placed  in 
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the  first  surveys  of  the  towns  or  villages  to  designate  the  Judgment, 
roads,  were  to  be  the  true  and  unalterable  boundaries.  Burton, 

This  enactment,  it  will  be  seen,  applied  only  to  the  JA* 
original  laying  out  of  a  town  or  village,  or  some  part 
thereof,  and  the  dedication  of  the  roads  to  public  uses  in 
such  town  or  village,  and  had  no  reference  to  the  sub- 
division  of  a  town  lot  into  smaller  lots. 

That  was  the  law  at  the  time  of  the  revision  of  the 
statutes  in  1877,  and  the  commissioners,  very  wisely  as  I 
think,  imported  the  recital  at  the  commencement  of  the 
clause  into  the  statute  as  revised.  That  recital  is  in  these 
words:  "And  whereas  towns  and  villages  in  Ontario  have 
been  or  may  be  surveyed  and  laid  out  by  companies  and 
individuals,  and  by  different  owners  of  the  lands  comprising 
the  same,  and  lands  have  been  or  may  be  sold  therein 
according  to  the  surveys  and  plans  thereof,  therefore,  etc." 

In  the  original  draft  laid  before  the  commission  in  the 
revision  of  1887,  in  compliance,  I  assume,  with  the  more 
modern  mode  of  drafting  Acts  of  Parliament,  which  seems 
opposed  to  recitals  unless  absolutely  necessary,  section  67 
of  the  old  statute  was  inserted  without  the  recital,  and 
was,  with  that  exception  ipsissimis  verbis  as  the  for- 
mer clause,  and  was  confined  to  surveys  of  towns  and 
villages.  The  amendment  to  the  Surveyors'  Act  was 
passed  and  received  the  Royal  assent  on  the  same  day  as 
the  Act  respecting  the  Revised  Statutes  of  Ontario ;  and 
in  the  revision  therefore,  and  in  accordance  with  that 
amendment,  the  clause  as  submitted  to  the  commissioners 
was  amended  by  the  insertion  of  the  word,  " cities,"  and  the 
words  "  or  any  part  thereof,"  after  the  words  "  cities,  towns, 
or  villages,"  wherever  they  occur. 

This,  I  venture  to  submit,  left  the  legislation  precise^ 
as  it  stood  before,  except  that  it  was  extended  to  the  pri- 
vate laying  out  of  a  city  as  well  as  a  town  or  village.  The 
words  "  or  any  part  thereof "  in  no  way  extending  the 
meaning  of  the  words  used  in  the  recital  "by  individuals, 
and  by  different  owners,"  but  more  clearly  defining  that  the 
Act  was  not  confined  to  individuals  who  might  survey  or 
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Judgment.  iav  o^fc  a  whole  cit}^  but  to  the  original  survey  of  the 
Burton,  city,  whether  made  by  the  proprietors  jointly,  or  by  some 
J,A*  of  them  separately ;  in  other  words,  to  the  survey  of  the 
whole  city,  or  any  part  thereof.  The  section,  when  con- 
fined to  towns  and  villages,  had  already  received  a  judicial 
construction,  and  had  been  held  not  to  apply  to  the  sub- 
division of  a  town  or  village  lot  such  as  this  is,  but  was 
confined  to  those  cases  in  which  a  town  or  village  instead 
of  being  laid  out  by  the  Crown  had  been  laid  out  by  pri- 
vate individuals,  in  which  it  was  thought  proper  that  with 
a  trifling  variation  the  same  rule  should  apply  as  in 
Government  surveys. 

I  find  nothing  in  the  section  to  warrant  its  extension  to 
lots  or  parcels  of  land  within  the  city ;  it  is  confined  to 
surveys  of  cities  or  parts  of  cities,  (not  lands  within  the 
cities)  which  have  been  surveyed  and  laid  out  by  indivi- 
duals or  different  owners;  that  is  to  say,  the  original  surveys 
of  the  city,  and  this  is  borne  out  by  the  subsequent  lan- 
guage of  the  section,  where  it  refers  to  the  posts  or  monu- 
ments placed  or  planted  in  the  first  survey  of  such  cities, 
towns  or  villages. 

Nor  do  I  think  section  44  conflicts  at  all  with  this  view, 
but  rather  confirms  it. 

That  section  refers  to  surveys  made  by  authority  of  the 
Crown,  and  provides  that  in  those  cases  the  survey  shall 
have  the  same  effect  as  a  survey  of  a  township.  But  that 
section  62  was,  like  the  previous  enactment  in  reference  to 
towns  and  villages,  intended  to  be  confined  to  surveys  of 
cities  and  towns,  etc.,  is,  I  think,  manifest,  when  we  find  in 
sub-section  2  a  provision  that  no  lot  in  such  cities,  towns, 
or  villages,  shall  be  so  laid  out  as  to  interfere  with  any 
allowances  for  road  which  were  surveyed  and  reserved  in 
the  original  survey  of  the  township  wherein  such  cities, 
towns,  or  villages,  are  situate ;  a  wholly  unnecessary  provi- 
sion if  it  was  intended  to  apply  to  a  sub-division  of  a  lot 
into  smaller  lots. 

Being  therefore  of  opinion  that  section  62  is  confined  to 
original  surveys  of  cities,  towns,  or  villages,  whether  those 
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surveys  embraced  the  whole  city,  town  or  village,  "  or  only  Judgment, 
a  part  thereof,"  I  am  of  opinion  that  these  spaces  or  strips  osleb 
of  land  never  did  become  public  highways,  and  that  the  JA- 
injunction  should  be  made  perpetual  against  any  interfer- 
ence with  them  by  the  city  either  with  or  without  a  by- 
law ;  that  the  appeal  should  be  allowed  by  striking  out 
the  words  "  until  further  order,"  and  by  an  insertion,  if  the 
parties  desire  it,  of  a  declaration  that  they  are  not  high- 
ways. 

The  injunction  will  not,  of  course,  stand  in  the  way  of  the 
defendants  acquiring  lands  for  a  street  in  the  usual  way, 
if  the  interest  of  the  public  in  the  acquisition  is  deemed  of 
sufficient  importance  to  warrant  the  expenditure  of  public 
money  for  the  purpose 

Appeal  dismissed  with  costs, 
Burton,  J .  A.,  dissenting. 
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Dancey  v.  Grand  Trunk  Railway  Company 
of  Canada. 

Railways— Ticket — Contract — Condition — Damages — "  Vid  direct  line." 

A  condition  in  a  railway  ticket  as  to  travelling  "  vid  direct  line  "  was 
rejected  as  meaningless,  each  of  three  possible  routes  being  circui- 
tous, though  one  was  shorter  in  point  of  mileage  than  the  others. 

The  amount  of  damages  allowed  by  the  jury  to  the  plaintiff  because  of 
his  removal  from  the  train  while  taking  one  of  the  longer  routes  was 
reduced  by  this  Court  as  unwarrantably  large. 

Semble.  In  this  country  it  is  not  the  law  that  a  passenger  rightfully  travel- 
ling upon  his  ticket  is  bound  to  pay  fare  wrongfully  demanded,  or  to 
leave  the  train  on  the  conductor's  order,  at  the  peril  of  not  being  able  to 
recover  damages  for  an  assault  committed  in  expelling  him  by  force. 

The  American  cases  on  the  subject  considered  and  not  followed. 

Judgment  of  the  Queen's  Bench  Division,  20  0.  R.  603,  varied. 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Queen's  Bench  Division,  reported  20  0.  R.  603. 

The  action  was  brought  to  recover  damages  from  the 
defendants  for  unlawfully  ejecting  the  plaintiff  from  a  car 
of  the  defendants.  The  plaintiff  on  the  2nd  of  September, 
1889,  bought  from  the  agent  of  the  defendants  at  Goderich 
a  ticket  from  Goderich  to  Sarnia  and  return.  The  return 
portion  of  the  ticket  read  in  this  way  : 

"  Grand  Trunk  Railway. 
Good  for  one  continuous  passage,  not  later  than  Oct.  1st, 
1889. 

Sarnia — Goderich. 
First  class.  Not  transferable. 

J.  Hickson,  General  Manager. 
Vid  direct  line  unless  otherwise  endorsed. 
Conductor  will  collect  this  ticket,  or  exchange  it  for 
check  Z.  4,  '89." 

There  was  stamped  on  the  back  of  this  ticket  the  date 
of  issue  and  the  business  stamp  of  the  ticket  agent,  but 
nothing  else.  For  this  ticket  the  plaintiff  paid  $5,  and  he 
travelled  on  the  "  go  "  part  soon  after  the  ticket  was  issued. 
There  were  three  routes  between  Goderich  and  Sarnia :  vid 
Lucan  and  Clinton ;  vid  Stratford,  and  vid  London.  The 
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•shortest  in  point  of  mileage  was  the  Lucan  and  Clinton  Statement, 
route,  the  distance  being  about  100  miles.  The  other 
two  were  of  about  equal  length,  the  distance  by  each 
being  about  126  miles.  In  point  of  duration  the  journey 
hy  Lucan  and  Clinton  would  be  of  the  same  length  as  by 
Stratford,  passengers  who  changed  at  Lucan  having  to  wait 
at  Clinton  until  the  train  that  they  had  left  at  Lucan  had 
gone  on  to  Stratford,  where  it  made  direct  connection  with 
the  train  to  Goderich,  in  which  they  would  re-embark  on 
its  reaching  Clinton.  It  was  shewn  that  there  were  no 
facilities  for  transferring  luggage  from  the  main  line  to 
the  Goderich  line  at  Lucan  Crossing.  The  routes  via 
Lucan  and  Clinton,  and  via  Stratford,  might  be  compared 
to  the  lines  of  the  letter  A,  the  former  being  from  Sarnia 
at  one  foot  up  the  leg  of  the  A  to  the  bar,  across  the  bar, 
and  thence  down  the  other  leg  to  Goderich  at  the  foot ; 
while  the  latter  would  be  from  Sarnia  up  one  leg  of  the  A 
to  Stratford  at  the  apex,  and  thence  down  the  other  leg  to 
Goderich  at  its  foot.  By  the  time  table  of  the  defendants 
it  appeared  that  of  four  passenger  trains  leaving  Sarnia 
daily,  and  passing  Lucan  Crossing  on  their  way  to  Strat- 
ford, only  one  was  timed  to  stop  at  Lucan  Crossing.  It 
was  admitted  that  as  far  as  his  ticket  shewed  the  plaintiff 
was  entitled  to  travel  upon  any  one  of  these  four  trains, 
-and  he  stated  that  he  had  frequently  travelled  between 
Goderich  and  Sarnia  by  the  Stratford  route.  There  was 
no  evidence  that  the  fare  paid  by  the  plaintiff  was  paid  for 
the  shorter  route,  or  that  he  knew  that  the  route  by  Lucan 
Crossing  was  that  for  which  the  ticket  was  sold  to  him, 
and  there  was  some  evidence  that  the  agent  had  told  him 
he  could  go  by  Stratford.  It  was  also  shewn  that  the 
xules  of  the  defendants  required  that  all  tickets  issued  for 
other  than  the  shortest  possible  route  should  be  so  marked, 
and  that  where  passengers  held  unmarked  tickets,  but 
were  travelling  by  circuitous  routes,  conductors  should 
take  up  the  tickets,  and  have  new  ones  issued  at  the  next 
ticket  office,  collecting  the  difference  in  fare,  if  any. 

On  the  6th  of  September  the  plaintiff  started  on  his 
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Statement  return  journey  to  Goderich  by  a  train  which  left  about 
midday,  and  travelled  therein  until' it  was  near  a  station 
or  stopping  place  called  Lucan  Crossing,  where  the  London, 
Huron,  and  Bruce  line  of  the  defendants  crosses  their 
main  line.  The  conductor  then  told  him  that  he  would 
have  to  change  cars  at  the  next  station  or  Lucan.  The 
train  did  not  stop  at  Lucan  Crossing,  but  went  on  to  the 
station  about  two  miles  east  called  Lucan.  The 
plaintiff  did  not  however  get  off  at  Lucan,  and  between 
that  station  and  the  next,  the  conductor  finding  him  still 
on  the  train,  demanded  payment  of  additional  fare  from 
Lucan  to  Stratford.  On  the  plaintiff's  refusing  to  pay,  he- 
was,  by  the  conductor's  orders,  carried  out  of  the  train  on 
its  arrival  at  the  next  station,  by  two  brakesmen.  The- 
plaintiff  resisted  the  removal,  and  considerable  force  was 
used  in  ejecting  him,  and  he  fell  or  was  thrown  from  the 
car.  He  was  not  seriously  injured,  and  on  being  released,, 
he  got  upon  the  train  again,  paid  the  additional  fare  and 
was  carried  to  his  destination  via  Stratford  without  fur- 
ther trouble.  There  was  a  conflict  of  evidence  whether^ 
when  the  conductor  first  spoke  to  the  plaintiff,  he  told  him 
to  get  off  at  the  next  station,  which  would  be  Lucan 
Crossing,  which  the  train  passed  without  stopping,  or 
at  Lucan. 

The  action  was  tried  before  MacMahon,  J.,  and  a  juryr 
at  Goderich,  on  the  6th  of  October,  1890.  The  foL^wing 
were  the  questions  submitted  to  the  jury,  and  their  answers, 
thereto : 

1.  Which  was  the  shortest  line  from  Goderich  to  Sarnia 
and  return  to  Goderich  ?    By  Lucan  Crossing. 

2.  Which  is  the  most  direct  line  frcm  Sarnia  and  Gode- 
rich, having  reference  to  the  time  that  the  plaintiff  was 
leaving  on  that  train  and  the  time  he  would  get  to  Gode- 
rich ?  The  way  that  makes  the  best  connections. 

3.  Did  the  conductor  inform  the  plaintiff  at  or  near 
Ailsa  Craig  that  he  was  to  get  off  at  Lucan  Station  or  at 
the  next  station  ?    The  next  station. 

4.  Did  the  conductor  demand  from  the  plaintiff  the 
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amount  of  the  extra  mileage  from  Lucan  Station  to  Stat-  Statement, 
ford  ?    He  had  no  right  to. 

5.  Did  the  plaintiff  refuse  to  pay  the  conductor  the 
amount  of  the  extra  mileage  ?  Yes. 

6.  Was  it  in  consequence  of  the  plaintiff  *s  refusal  to  pay 
such  extra  mileage  that  the  conductor  ordered  his  removal 

CD 

from  the  cars  ?  Yes. 

7.  Was  there  any  unnecessary  force  used  in  order  to 
remove  the  plaintiff  from  the  car  ?  Yes. 

8.  If  unnecessary  force  was  used  in  such  removal  who 
were  the  persons  guilty  of  using  such  extra  force  ?  The 
conductor  and  brakesmen. 

9.  If  there  was  unnecessary  force  used  in  what  did  it 
•consist  ?    By  forcing  him  off  the  car  ? 

10.  Was  the  injury  of  which  the  plaintiff  complains 
caused  by  his  holding  the  car  seats  or  the  platform  railing, 
-and  his  arm  being  forced  therefrom  ?    No  answer. 

11.  If  the  injury  was  not  caused  as  put  in  the  last  ques- 
tion, in  what  way  was  the  injury  caused  ?    By  the  fall. 

12.  At  what  amount  do  you  assess  the  damages  to  which 
the  plaintiff  is  entitled  ?  $1,000. 

Upon  these  findings  judgment  was  entered  in  favour  of 
the  plaintiff  for  the  amount  of  the  damages  assessed  and 
this  judgment  was  affirmed  by  the  Divisional  Court. 

The  defendants  appealed  and  the  appeal  was  argued 
before  Hagarty,  C.  J.  O.,  Burton,  Osler,  and  Maclennan, 
JJ.A.,  on  the  10th  of  October,  1892. 

Aylesworth,  Q.  C.,for  the  appellants.  The  company's  only 
contract  was  to  carry  the  plaintiff  from  Sarnia  to  Gode- 
rich  by  direct  line.  They  were  ready  and  willing  and 
offered  to  carry  him  by  the  shortest  and  most  direct  line  ; 
but  he  refused  to  be  so  carried,  and  at  the  time  in  question 
was  travelling  over  a  portion  of  the  railway  which  did 
not  form  any  part  of  such  direct  line  and  he  had  not  paid, 
and  refused  to  pay,  any  fare  for  that  portion  of  the  jour- 
ney.   Under  such  circumstances,  when  he  refused  to  leave 
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Argument*  the  cars  when  requested  to  do  so,  they  had  a  statutory  right 
to  eject  him  from  the  train,  "  using  no  unnecessary  force" : 
51  Vic.  ch.  29,  sec.  248  (D.).  It  was  not  proper  to  leave 
it  to  the  jury  to  say  which  was  the  most  direct  route 
from  Sarnia  to  Goderich.  "Direct"  means  "shortest," 
and  there  is  no  question  as  to  which  line  between  the 
two  places  is  the  shortest.  The  contract  is  a  written 
one  and  its  interpretation  is  for  the  Court  and  not  for 
the  jury,  so  that  the  answer  of  the  jury  as  to  this 
ought  to  be  wholly  disregarded.  Although  the  jury 
has  answered  "yes"  to  the  question  whether  any  un- 
necessary force  was  used  in  removing  the  plaintiff  from 
the  car,  the  subsequent  answer  that  such  unnecessary  force 
consisted  in  "  forcing  him  off  the  car,"  coupled  with  the 
attempted  finding  that  the  conductor  "  had  no  right"  to 
demand  from  plaintiff  the  fare  from  Lucan  to  Stratford, 
shews  that  the  view  in  which  the  jury  answered,  was  that 
the  whole  removal  was  "  unnecessary."  In  the  opinion  of 
the  jury  the  plaintiff  had,  under  this  form  of  contract,  a 
right  to  travel  by  way  of  Stratford,  and  their  finding  is 
therefore  that  any  force  used  in  removing  him  from  the  car 
was  "  unnecessary"  in  the  sense  that  it  was  improper.  There 
is  not  really  any  finding  by  the  jury  that  either  the  conductor 
or  the  brakesmen  used  "  unnecessary  force,"  and  the  whole 
evidence  shews  that  no  force  was  used  beyond  that  which  the- 
plaintiff's  resistance  made  absolutely  unavoidable.  Upon 
the  whole  evidence  any  finding  of  excessive  violence  in 
the  removal  would  be  so  entirely  contrary  to  the  weight 
of  evidence,  that  it  ought  not  to  be  allowed  to  stand.. 
The  defendants  contend  that  in  any  view  the  present  ver- 
dict ^cannot  be  supported,  as,  even  if  it  is  assumed  that 
unnecessary  force  was  used,  the  damages  have  not  been 
separately  assessed  in  respect  of  such  unnecessary  force. 
The  present  verdict  is  rendered  on  the  assumption  that  the 
plaintiff  had  the  right  under  this  contract  to  travel  from 
Lucan  to  Stratford ;  if  he  had  no  such  right  there  must  be 
a  new  trial.  The  damages  awarded  are  grossly  excessive 
and  unjust,  and  on  that  ground  alone,  if  upon  no* 
other,  a  new  trial  should  be  ordered. 
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Lount,  Q.  C,  and  M.  G.  Cameron,  for  the  respondent.  Argument 
There  was  in  fact  no  "  direct  line"  between  Sarnia  and 
Goderich,  and  these  words  in  the  ticket  are  entirely  inap- 
plicable, and  ought  to  be  disregarded.  If  they  are  read 
as  part  of  the  contract,  then  the  meaning  given  to  them 
by  the  jury  of  "  the  way  that  makes  the  best  connections' 
should  be  adopted.  The  inconvenience  and  delays  of  a 
journey  by  Lucan  and  Clinton  justified  the  plaintiff  in  going 
by  Stratford.  The  question  of  "  unnecessary  force  "  was 
entirely  for  the  jury,  and  their  verdict  should  not  be  inter- 
fered with,  and  having  regard  to  the  unpleasantness  and 
ignominy  of  such  a  removal  the  damages  are  not  exces- 
sive. 

Aylesworth,  Q.  C,  in  reply. 
November  8th,  1892.    Osler,  J.  A.  :— 

Two  questions  only  seem  to  arise  on  this  appeal :  the  first 
being  as  to  the  proper  construction  or  meaning  of  the 
ticket  on  which  the  plaintiff  was  travelling :  and  the  other, 
whether  there  was  any  miscarriage  at  the  trial  in  the  way 
in  which  the  jury  disposed  of  the  damages. 

And  first,  with  regard  to  the  ticket. 

The  difficulty  is  caused  by  the  words  "  via  direct  line, 
unless  otherwise  endorsed,"  printed  thereon. 

[The  learned  Judge  stated  the  facts,  and  continued  :  ] 

The  right  to  travel  from  Stratford  to  the  point  corres- 
ponding to  Lucan  Crossing  on  the  return  journey  without 
payment  of  additional  fare,  seems  to  have  been  conceded. 

The  question  then  is,  under  these  circumstances,  or  such 
of  them  as  are  relevant,  what  was  the  defendants'  contract  ? 
The  ticket  is,  on  its  face,  evidence  of  a  contract  to  carry  the 
plaintiff  from  Sarnia  to  Goderich.  If  it  is,  either  by  its  ex- 
press terms  or  by  any  other  stipulation  between  the  parties, 
subject  to  any  condition  or  limitation  upon  its  use  either 
as  to  route,  or  time,  or  particular  train,  the  plaintiff  would 
no  doubt  be  bound  thereby.  The  defendants  say  that  the 
words  "  vid  direct  route,"  impose  such  a  limitation,  and  so 
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Judgment.  in  terms  it  would  appear  that  they  do.  But  as  the  evi- 
Osler,  dence  shews  that  it  is  impossible,  urider  the  circumstances, 
to  accept  them  in  their  literal  signification,  the  defendants 
are  further  obliged  to  contend  that  they  mean  "  by  the 
shortest  possible  route,"  and  this  is  the  meaning  which  by 
their  private  instructions  to  their  conductor  and  ticket- 
seller,  not  communicated  to  the  plaintiff  when  he  bought 
his  ticket,  they  have  themselves  attached  to  the  term.  I 
think,  however,  it  cannot  be  said  that  this  is  neces- 
sarily the  meaning  merely  because  it  happens  that, 
taken  literally,  it  has,  on  the  facts  proved,  no  meaning 
at  all.  If  there  be  no  direct  route  in  fact,  the  two  terms 
are  not  convertible,  and  the  defendants  having  chosen  to 
adopt  one  which  is  meaningless  as  applied  to  the  actual 
facts,  and  there  being  no  agreement  between  themselves 
and  their  passenger  that  it  shall  have  a  meaning  as  applied 
to  the  different  routes  between  the  two  points,  from  one  to 
the  other  of  which  they  have  contracted  to  carry  him,  it 
is  no  other  than  as  if  they  had  said,  via  Kamschatka,  or 
via  Honolulu,  and  must  therefore  be  rejected  as  having  no 
effect  upon  the  contract  evidenced  by  the  other  part  of 
the  ticket. 

The  learned  Judge  at  the  trial  might  have  so  directed 
the  jury.  Once  we  begin  to  speculate  upon  what  is  meant 
by  direct  route,  there  being  no  direct  route  in  fact,  we  are 
involved  in  difficulties,  and  are  in  danger  of  subjecting  the 
contract  to  a  condition  or  limitation  which  the  plaintiff 
has  not  assented  to.  It  is  impossible  to  hold  with  certainty 
that  the  direct  route  is  that  which  has  the  shortest  mile- 
age distance,  and  not  that  which  is  most  convenient  as 
being  over  the  main  lines  and  free  from  changes  and  delay ; 
and  the  difficulty  is  not  diminished  when  we  find  that  on 
some  trains,  at  all  events,  on  which  the  plaintiff  was 
entitled  to  travel,  the  defendants'  own  time  table  will  not 
permit  of  the  route  they  are  here  insisting  upon  as  the 
direct  route  being  adopted  as  such. 

The  contract  is  to  be  taken  most  strongly  against  the 
defendants,  as  the  language  of  it  is  their  own.    They  might 
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have  avoided  all  controversy  as  to  its  meaning  by  saying  Judgment. 
via  Lucan  and  Clinton  :  see  Adwin  v.  New  York  Central  Osler, 
R  W.  Co.,  60  Barb.  590  (1871),  but  having  used  an  inapt  J-A- ' 
expression  I  agree  with  the  Court  below  in  rejecting  it  as 
meaningless.  The  result  is,  that  the  plaintiff  was  lawfully 
travelling  in  the  course  of  his  journey  on  one  of  the  routes 
-over  which  his  ticket  entitled  him  to  travel,  and  so  his 
ejection  from  the  train  by  the  defendants'  servants  at 
Granton  was  unlawful.  I  refer  also  to  Bennett  v.  New 
York  Central  R.  W.  Co.,  69  N.  Y.  594  (1877),  the  facts  in 
which  are  however  different.  The  points  between  which 
the  tickets  there  entitled  the  plaintiff  to  travel  were  on 
the  "  usual  through  and  direct "  route,  while  he  insisted 
upon  going  round  by  another  which  was  a  way  route,  and 
not  through  route.  There  was  in  fact  a  substantially 
direct  line. 

I  do  not  rely  upon  any  representation  said  to  have  been 
made  by  the  ticket  agent  to  the  plaintiff  when  he  bought 
his  ticket.  I  think  the  defendants  are  right  in  their  con- 
tention that  there  is  no  evidence  of  it,  and  there  is  at 
all  events  no  finding  of  the  jury  on  that  point. 

The  remaining  question  relates  to  the  damages,  which 
the  jury  have  assessed  at  the  sum  of  $1,000 ;  and  this,  the 
plaintiff  having  been  wrongfully  put  off  the  train,  is  re- 
duced simply  to  the  question  whether  such  damages  are 
so  excessive  and  grossly  unjust  as  to  compel  the  Court  to 
interfere.  The  failure  of  the  jury  to  find  whether  unneces- 
sary force  was  used  in  expelling  the  plaintiff  from  the  car, 
the  use  of  any  force  at  all  being  unlawful,  is  unimportant, 
and  it  was  not  argued  that  any  assault  was  committed  by 
their  officers  for  which  the  defendant  company  would  not 
be  responsible,  if  in  fact  the  ejectment  of  the  plaintiff  was 
unlawful. 

Cases  are  to  be  found  in  some  of  the  American  Courts 
in  which  it  has  been  held  that  the  passenger's  duty  is  to 
leave  the  train  when  ordered  by  the  conductor  to  do  so, 
whether  rightfully  or  not :  Hall  v.  Memphis  and  Charles- 
ton R.  W.  Co.,  15  Fed.  E.  57 ;  9  ib.  585  ;  Pennsylvania  R. 
86 — VOL.  XIX  A.R. 


672 


ONTARIO  APPEAL  REPORTS. 


Judgment.  W.  Co.  v.  Gonnell,  112  111.  295 ;  Hutchinson  on  Carriers, 
Osler,  2nd  ed.,  sec.  593.  As  he  cannot  hope  to  resist  the  order 
J-A-  effectually,  any  injury  which  he  suffers  in  attempting  to- 
do  so,  he  brings  upon  himself,  and  cannot  recover  for.  He 
ought,  it  is  said,  if  he  cannot  pay  the  fare  demanded,  to 
leave  the  train  and  content  himself  with  bringing  an 
action  against  the  company  for  their  breach  of  contract. 
That  is  the  course  which  most  sensible  persons  would 
probably  take ;  but  I  do  not  find  that  our  Courts  have 
yet  gone  so  far  as  to  hold  that  a  passenger  rightfully 
travelling  upon  his  ticket  is  bound  to  leave  the  train  at 
the  conductor's  order  at  the  peril  of  not  being  able  to 
recover  damages  for  an  assault  committed  in  expelling 
him  by  force.  He  is  in  the  right,  and  the  company 
in  the  wrong.  "  No  one  has  a  right  to  lay  hands  forcibly 
on  a  man  in  the  absence  of  some  legal  authority  to  do 
so,"  and  here  there  was  none.  Pushed  to  its  legitimate 
conclusion  the  argument  must  be  that  no  damages  whatever 
can  be  recovered  for  any  assault  under  such  circumstances, 
as  the  plaintiff  brings  it  upon  himself  by  disobeying  an 
order  which,  though  unlawful,  he  cannot  effectually  resist. 
And  if  the  argument  is  valid  in  the  case  of  the  railway 
passenger  I  do  not  see  why  it  should  not  hold  good  in  the 
case  of  any  one  else  who  stands  in  danger  of  an  assault  for 
noncompliance  with  an  unlawful  order  which  superior 
strength  stands  ready  to  enforce. 

In  other  cases  a  different  view  of  the  passenger's  right  of 
resistance  has  been  taken,  and  more  regard  paid  to  his  right 
to  put  himself  to  the  extremest  inconvenience  in  trying  to 
maintain  his  position  if  he  likes  to  do  so,  than  to  the  dis- 
comfort and  inconvenience  which  other  passengers  may 
suffer  from  a  personal  conflict  between  him  and  the  con- 
ductor. 

It  may  well  be  that  a  jury  ought  to  take  into  considera- 
tion the  passenger's  conduct  in  assessing  his  damages,  and 
to  consider  whether  he  has  not  shewn  that  his  resistance 
was  wanton,  and  for  the  mere  purpose  of  making  a  case 
against  the  company  and  inflaming  his  damages.  But  I  am 


XIX.]         DANCEY  V.  GRAND  TRUNK  R.  W.  CO.  OF  CANADA. 


673 


not  prepared  to  hold  that  they  can  be  legally  directed  that  Judgment, 
by  refusing  to  leave  the  train  when  told  to  go  off  it  and  Osler, 
thus  compelling  the  conductor  to  put  him  off  by  force  he  JA- 
has  invited  the  wrong  and  cannot  complain  of  it,    I  refer 
to  English  v.  Delaware  and  Hudson  Canal  Co.,  4  Hun, 
683,  66  N.  Y.  454 ;  Hufford  v.  Grand  Rapids  R.  W.  Co. 
18  N.  W.  R.  580  (Mich.) ;  18  Am.  R.  W.  Cas.  336  ;  Butler 
v.  Manchester,  etc.,  R.  W.  Co.,  21  Q.  B.  D.  207. 

But  though  the  plaintiff  was,  as  we  hold,  in  the 
right,  we  are  of  opinion,  even  applying  the  test  invoked 
by  the  Court  below,  that  the  damages  are  under  the  cir- 
cumstances so  excessive  that  we  ought  to  interfere.  The 
case  which  the  Court  refer  to  is  Praed  v.  Graham,  24  Q. 
B.  D.  53.  That  was  an  action  of  libel,  in  which  considera- 
tions frequently  exist  which  make  it  more  difficult  than 
in  others  to  hold  that  damages  are  excessive,  and  the  Court 
there  limited  the  rule  laid  down  by  them  to  such  actions. 
Still,  adopting  it  here,  and  giving  full  weight  to  the  fact  that 
the  Court  below  has  declined  to  interfere,  we  think,  upon 
full  consideration  of  the  evidence  and  the  nature  of  the 
action,  that  in  awarding  $1,000  for  the  assault  and  ex- 
pulsion from  the  train  the  jury  cannot  have  dealt  with 
the  case  from  the  point  of  view  of  the  evidence  alone,  or 
taken  into  consideration  facts  which  should  have  weighed 
with  them  in  determining  what  the  plaintiff  ought  fairly 
to  recover  as  compensation. 

He  seems  to  have  been  simply  carried  off  the  train 
without  any  additional  circumstances  of  insult  or  injury 
in  the  bond  fide  assertion  of  a  right  mistakenly  believed 
to  exist.  The  action  of  the  conductor  and  his  men  was 
not  accompanied  by  any  of  those  circumstances  of  wanton 
insult  and  aggravation  which  are  sometimes  appealed  to 
to  inflame  the  damages  in  cases  of  this  kind,  and  the 
plaintiff  suffered  no  delay  in  his  journey.  The  verdict,  in 
short,  bears  no  reasonable  proportion  to  the  circum- 
stances of  the  case,  and  is  so  large  that  we  think  no  twelve 
reasonable  men  could  under  these  circumstances  have  given 
it.  We  think,  therefore,  that  there  should  be  a  new  trial 
unless  the  plaintiff,  within  one  month,  files  a  consent  to 
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Judgment,  reduce  it  to  the  less  extravagant,  though  still  very  large 

Osler,     sum  of  $500.00. 
J.  A. 

Maclennan,  J.  A. 

On  the  principal  question  in  this  appeal,  namely,  whether 
the  plaintiff  was  lawfully  removed  from  the  train,  I  am  of 
opinion  that  the  judgment  is  right. 

The  first  question  is,  what  is  the  meaning  and  true  con- 
struction of  the  ticket  issued  to  the  plaintiff? 

[The  learned  Judge  stated  the  facts  and  continued :  ] 

Having  regard  to  all  these  circumstances,  I  have  no 
hesitation  in  holding  that  the  proper  construction  of  the 
plaintiff's  ticket  entitled  him  to  travel  by  the  Stratford 
route,  and  that  the  conductor  had  no  right  to  demand 
extra  fare  from  him,  or  to  eject  him  from  the  train  upon 
his  refusal  to  pay  it.  I  think  that,  the  ticket  not  being 
restricted  to  any  particular  train,  and  being  good  for 
thirty  days,  and  there  being  no  line  which  could  properly 
be  called  a  direct  line,  it  was,  upon  a  reasonable  con- 
struction, a  contract  which  authorized  the  plaintiff  to 
go  and  come  either  by  the  Stratford  route  or  the  Clinton 
and  Lucan  route,  according  as  it  suited  his  convenience. 

It  was  contended  that  such  a  construction  would  entitle 
him  to  travel  upon  it  to  Paris  or  other  points  east  of  Strat- 
ford or  London,  but  I  do  not  think  so.  So  to  hold  would 
be  most  unreasonable ;  and  I  think  it  is  apparent  that  there 
being  no  question  of  crowding  or  want  of  room  or  seats 
in  the  cars,  the  Stratford  route  is  not  only  more  conve- 
nient and  comfortable  for  the  passengers,  but  also  more 
convenient  for  the  company. 

I  have  given  the  question  of  excessive  damages  very 
anxious  and  repeated  consideration,  and  I  am  obliged  to 
say  that  I  cannot  understand  how  the  jury  could  reasonably 
have  given  so  large  a  sum.  I  therefore  think  there  should 
be  a  new  trial,  unless  the  plaintiff'  will  consent  to  reduce 
the  damages  to  $500. 

Hagarty,  C.  J.  O.,  and  Burton,  J.  A.,  concurred. 

Damages  reduced  and 

appeal  dismissed  vrith  costs. 


XIX.]  WATT  V.  THE  CITY  OF  LONDON. 


Watt  v.  The  City  of  London. 


Assessment  and  taxes — Place  of  business— Branch— Court  of  Revision — Bar 
—JR.  S.  0.  ch.  193,  sec.  35. 

A  firm  carrying  on  business  at  B.,  was  held  not  assessable  at  L.,  in 
another  county,  in  respect  of  a  large  quantity  of  sugar  stored  by  them 
in  a  warehouse  there,  orders  for  sugar  being  sent  to  the  firm  at  B.,  by 
their  traveller  in  L.,  and  the  invoices  being  made  out  at  and  forwarded 
from  B. ,  though  the  sugar  was  shipped  from  L. 

The  plaintiffs  having  been  thus  illegally  assessed  at  L.,  and  having  paid 
the  taxes  under  protest,  were  held  entitled  to  maintain  an  action  to 
recover  them  back. 

Judgment  of  Armour,  C.  J.,  reversed. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  Statement, 
of  Armour,  C.  J. 

The  plaintiffs  were  wholesale  merchants,  carrying  on 
business  in  the  city  of  Brantford,  and  stored  large  quanti- 
ties of  sugar  in  a  warehouse  in  the  city  of  London,  paying 
to  the  owner  of  the  warehouse  a  certain  rate  per  ton  for 
storage.  They  employed  travellers  and  agents  in  London 
and  other  places  to  make  sales  ;  the  orders  being  sent  to  the 
plaintiffs  at  Brantford,  and  the  invoices  being  made  out 
there,  but  the  sugar  being  shipped  from  London.  In  1890 
the  city  assessed  the  plaintiffs  as  having  a  branch  business 
in  London,  and  under  threat  of  distress  the  taxes  were 
paid  to  the  city  under  protest  after  ineffectual  appeals  to 
the  Court  of  Revision  and  the  County  Judge.  In  1891, 
the  plaintiffs  were  again  assessed,  and  paid  the  taxes  under 
protest  without  any  appeal.  In  the  same  way  the  city 
assessed  Messrs.  Maepherson,  Glassco  &  Co.,  and  Messrs. 
Lucas  Park  &  Co.  of  Hamilton,  who  carried  on  business  in 
the  same  manner.  The  Hamilton  firms  also  paid  their 
taxes  under  protest,  after  appeals  in  1890,  and  without 
appeals  in  1891,  and  assigned  to  the  plaintiffs  as  trustees 
for  them  the  right  to  recover  from  the  defendants  the 
amounts  so  paid.  This  action  was  then  brought  to  re- 
cover the  amounts  paid  in  both  years,  and  was  tried  at 
London,  on  the  8th  of  January,  1892,  before  Armour,  C.  J., 
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Statement.  wno  dismissed  it  with  costs,  on  the  ground  that  questions 
of  this  kind  should  be  disposed '  of  by  the  Court  of 
Revision. 

The  plaintiffs  appealed,  and  the  appeal  was  argued  before 
Hagarty,  C.  J.  O.,  Burton,  Osler,  and  Maclennan,  JJ.A., 
on  the  14th  of  October,  1892. 

Gibbons,  Q.  C,  for  the  appellants.  The  plaintiffs  and 
Messrs.  Macpherson,  Glassco  &  Co.  and  Messrs.  Lucas, 
Park  &  Co.  are  wholesale  firms,  carrying  on  business  at 
the  cities  of  Brantford  and  Hamilton,  respectively,  and 
have  no  place  of  business  in  the  city  of  London,  and  are 
therefore  not  liable  to  be  assessed  by  the  defendants :  R.  S.  O. 
ch.  193,  sec.  35  ;  In  re  Brown  v.  The  London  &  Northwes- 
tern R.  W.  Co.,  4  B.  &  S.  326 ;  Kingston  v.  Canada  Life 
Assurance  Co.,  19  0.  R.  453 ;  Ex  parte  Charles,  L.  R.  ]3 
Eq.  638.  The  defendants  had  no  jurisdiction  to  assess. 
The  assessment  was  therefore  void,  and  the  plaintiffs  can 
recover  the  taxes  paid  under  protest :  Nickle  v.  Douglas,  35 
U.  C.  R.  126 ;  37  U.  C.  R.  51 ;  London  Mutual  Ins.  Co.  v. 
London,  15  A.  R.  629  ;  Brantford  v.  Ontario  Investment 
Co.,  15  A.  R.  605  ;  and  Kingston  v.  Canada  Life  Assurance 
Co.,  19  O.  R.  453. 

W.  R.  Meredith,  for  the  respondents.  Whether  there 
was  a  branch  of  the  plaintiffs'  business  in  the  city  of 
London  or  not,  was  a  question  of  fact  to  be  decided  by  the 
Court  of  Revision,  subject  to  an  appeal  to  the  County 
Judge,  and  the  decision  of  the  County  Judge  is  final  and 
conclusive.  There  was  personal  property  belonging  to  the 
appellants  in  the  city  of  London  at  the  time  of  the  assess- 
ment, and  the  appellants  were,  therefore,  prima  facie  asses- 
sable there  in  respect  of  it,  and  they  were  in  fact  assessed 
as  tenants.  It  was  the  duty  of  the  appellants  to  prove,  by 
satisfactory  and  sufficient  evidence,  to  the  County  Judge, 
upon  the  appeal,  that  they  were  not  liable  to  be  so  assessed, 
and  having  failed  to  do  so  his  decision  is  final  and 
conclusive.    The  appellants  had  a  branch  of  their  business 
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in  the  city  of  London,  within  the  meaning  of  R.  S.  0.  ch.  Argument. 
193,  sec.  35.  A  reasonable  interpretation  must  be  given  to 
the  words  "place  of  business,"  and  "  branch  "  having  regard 
to  the  fact  that  the  policy  of  the  Assessment  Act  is  that 
those  deriving  benefit  from  the  municipal  expenditure  of  a 
particular  locality  shall  bear  a  proportion  of  the  burden.  By 
section  7  (14),  warehoused  grain  is  specially  exempted.  This 
shows  that  without  a  special  exemption  warehoused  goods 
would  be  liable.  This  case  is  distinguishable  from  the  case 
of  Brantford  v.  Ontario  Investment  Co.,  15  A.  R.  605,  be- 
cause the  appellants  were  possessed  of  assessable  property 
within  the  city  of  London  at  the  time  of  the  assessment, 
and  that  and  the  other  cases  relied  upon  by  the  appel- 
lants as  authorities  for  the  proposition  that  they  were 
not  bound  to  appeal  to  the  Court  of  Revision  and  the 
County  Judge,  and  that  that  was  not  their  only  remedy, 
do  not,  therefore,  apply :  McCarvall  v.  Watkins,  19  U.  C. 
R.  248 ;  Canadian  Land  and  Emigration  Co.  v.  Dysart,  9 
O.  R.  495 ;  12  A.  R.  80. 
Gibbons,  Q.  C,  in  reply. 

November  8th,  1892.    Burton,  J.  A.  :— 

It  was  conceded  that  this  case  was  concluded  by  authority 
unless  it  could  be  distinguished  on  the  ground  that  the 
property,  in  respect  of  which  the  assessment  was  made,  was 
actual  tangible  property  and  not  an  intangible  and  invis- 
ible entity,  such  as  stocks,  dividends,  or  choses  in  action, 
which  were  the  subject  matters  of  enquiry,  and  formed  the 
basis  on  which,  it  is  said,  the  previous  decisions  proceeded. 

Mr.  Meredith's  argument  was  based  on  the  analogy  to  an 
assessment  on  real  estate,  and  he  referred  to  a  decision  of 
McCarrall  v.  WatJcins,  19  XJ.  C.  R.  248,  which  he  contended 
was  applicable  to  the  present  case,  as  the  fact  of  personal 
property  of  the  nature  referred  to,  being  found  within  the 
municipality,  brought  it  within  the  principle  of  the  decision 
in  that  case,  and  that  the  plaintiffs'  sole  remedy  was  by 
appeal. 
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Judgment  But  in  the  case  referred  to  the  party  assessed  was 
Burton,  resident  within  the  municipality,  and  was  assessed  as  the 
J-A.  owner  of  real  estate,  being,  as  a  resident,  subject  to  the 
jurisdiction  of  the  assessor,  and  if  that  officer  made  a  mistake 
in  assessing  him  for  property  he  did  not  own,  whether  thai 
property  was  real  or  personal,  a  complete  remedy  was- 
afforded  by  appeal ;  but  if  an  assessor  had  assumed  to  assess 
real  property,  not  occupied,  against  a  person  not  resident 
within  the  municipality,  unless  at  his  own  request,  it  is 
clear  that  such  an  assessment  would  be  a  nullity  and  could 
not  be  enforced  against  the  party  assessed. 

The  distinction  is  clear  enough.  If  the  assessor  had 
power  to  assess,  and  the  Court  of  Revision  and  County 
Judge  had  jurisdiction  of  the  subject  matter,  it  would  be 
altogether  immaterial  how  utterly  and  manifestly  erro- 
neous might  be  their  decision ;  the  decision  would  not  be  a 
nullity,  and  could  not,  therefore,  be  collaterally  impeached 
or  reviewed.  On  the  other  hand,  if  they  proceeded  with- 
out jurisdiction,  it  is  quite  unimportant  how  regular  the 
proceedings  might  be,  the  decision  would  be  void  to  all 
intents  and  purposes,  and  every  court  would  be  bound  so 
to  declare.  Before  the  power  to  do  an  act,  or  to  hear  and 
determine  a  matter,  can  be  assumed  to  exist,  it  must  be 
made  to  appear  that  the  law  has  given  the  official  power 
to  act,  and  the  tribunal  so  assuming  to  decide  and  determine, 
capacity  to  entertain  the  complaint  against  the  p'^son  or 
thing  sought  to  be  affected. 

The  propert}7,  in  the  present  case,  was  liable  to  be  assessed 
in  the  city  of  Brantford,  where  the  partnership  business  is 
usuall}7  carried  on  and,  presumably,  was  so  assessed.  The 
only  authority  for  assessing  it  in  London  would  be  on  the 
fact  being  established  that  the  partnership  had  a  branch, 
or  separate  place  of  business,  in  London. 

That  fact  was  not  established  ;  all  that  was  shown  was 
that  for  convenience,  and  in  order  to  save  freight  charges, 
the  partners  stored  some  of  their  goods,  intended  for  sale 
and  distribution  in  the  western  portion  of  the  province, 
in  a  public  warehouse  in  London,  and  they  were  delivered 
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out  on  an  order  upon  the  warehouseman  as  sales  were  Judgment, 
made.    Such  an  assessment  was  not  warranted,  and  the  burton, 
assessors  having  no  jurisdiction,  the  plaintiffs  were  under  J,A- 
no  obligation  to  appeal,  and  were  not  bound  by  any  decision 
of  the  Court  of  Revision  even  if  they  did  appeal. 

I  am  compelled,  therefore,  to  dissent  from  the  conclusion 
of  the  learned  Chief  Justice  in  ordering  a  dismissal  of  this 
action,  although  I  entirely  agree  with  him,  that  in  cases 
within  the  jurisdiction  of  the  assessor,  it  would  not  only 
be  highly  inconvenient,  but  in  excess  of  our  powers,  to  sit 
in  judgment  on  the  decisions  of  the  Courts  of  Revision  or 
County  J udge,  who  have  been  selected  by  the  Legislature 
as  the  appropriate  tribunals  for  disposing  of  such  questions. 

On  the  short  ground  that  the  whole  proceeding  was  null 
and  void,  the  plaintiffs  were  entitled  to  recover  the 
amounts  paid  by  themselves,  and  the  sums  paid  by  the 
Hamilton  merchants  for  whom  they  are  trustees. 

The  appeal  should,  therefore,  be  allowed  with  costs. 

Osler,  J.  A. : — 

The  question  in  this  case  appears  to  be,  as  in  Kingston 
v.  Canada  Life  Assurance  Co.,  19  0.  R.  453,  and  Brantford 
v.  Ontario  Investment  Co.,  15  A.  R.  605,  one  of  the  jurisdic- 
tion of  the  corporation  defendants,  or  their  assessor,  to 
make  the  assessment.  If  the  jurisdiction  did  not  exist 
the  plaintiffs  are  entitled  to  recover,  whether  they  objected 
to  the  assessment  before  the  Court  of  Revision  or  not,  since 
the  65th  section  of  the  Assessment  Act  does  not  mean,  as 
was  long  ago  settled  in  this  Court,  in  Berlin  v.  Grange, 
I  E.  &  A.  279,  at  p.  285,  that  the  assessment  shall  be  bind- 
ing on  a  party  whose  name  there  never  was  any  legal 
authority  for  introducing  upon  the  roll  at  all,  because 
there  the  very  foundation  of  assessment  against  the  party 
is  wanting.  See  also  Nickle  v.  Douglas,  35  U.  C.  R.  126  ; 
37  U.  C.  R.  51. 

These  plaintiffs  are  a  partnership  firm,  and  carry  on  their 
business  at  Brantford.  That  is  their  usual  place  of  busi- 
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Judgment.  ness — the  residence,  as  it  were,  of  the  firm— and  there  the 
OsLER,  personal  property  of  the  partnership  is  by  law  assessable, 
section  35  (1),  whether  situate  within  the  municipality  or 
elsewhere  in  the  province,  except  in  the  case  provided 
for  by  the  next  sub-section,  namely,  that  if  the  part- 
nership has  more  than  one  place  of  business,  each  branch 
shall  be  assessed,  as  far  as  may  be,  in  the  "  locality  "  where 
it  is  "situate"  for  that  portion  of  the  personal  property  of 
the  partnership  which  belongs  to  that  particular  branch. 

The  power  to  assess,  therefore,  for  the  partnership  pro- 
perty at  two  places  of  business  depends  upon  whether 
there  is,  in  fact,  more  than  one  place  of  business  within 
the  meaning  of  the  Act.  If  there  is  but  one  usual  place  of 
business,  the  jurisdiction  to  assess  elsewhere  than  at  that 
place  of  business  is  wanting. 

Upon  the  evidence,  I  think  it  clear  that  the  plaintiffs  had 
not  what  can  be  described  in  any  sense  in  which  the  term  is 
usually  employed  or  understood,  "  a  place  of  business  "  in 
London.  I  do  not  think  that,  for  the  purpose  of  the  Act,  it 
has  a  wider  meaning  than  would  usually  be  given  to  it. 

From  the  evidence  it  appears  that  the  plaintiffs  were  in 
the  habit  of  storing  a  quantity  of  the  goods  dealt  in  by 
them  in  a  warehouse  in  London,  paying  the  warehouse- 
keeper  so  much  per  ton,  and  that  when  they  received 
orders  from  persons  in  the  neighbourhood,  sent  either 
directly  to  them  at  Brantford,  or  through  a  traveller  who 
visited  London  once  a  week  to  take  orders,  such  orders 
were  filled  by  the  warehouseman  delivering  from  the  goods 
so  kept  in  store  the  quantity  required.  This  was  not,  in 
my  opinion,  a  carrying  on  business,  or  the  having  a  branch 
of  the  partnership  business,  at  London,  within  the  meaning 
of  the  Act. 

I  refer  to  Ex  parte  Charles,  L.  K.  13  Eq.  638.  In  that 
case  the  manufacturers,  who  carried  on  business  at  Sheffield, 
rented  rooms  in  London,  two  of  which  were  occupied  by 
an  agent  who  kept  samples  and  solicited  orders.  The 
question  was  whether  the  London  or  Sheffield  Bankruptcy 
Court  had  jurisdiction.    The  Bankruptcy  Act,  1869,  at- 
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tached  to  the  former  a  general  jurisdiction  in  case  the  Judgment, 
bankrupt  resided  or  carried  on  business  within  its  limits,  Osler, 
and  in  that  case  it  was  heJd  that  the  bankrupts  did  not  J,A* 
reside  or  carry  on  business  in  London  so  as  to  confer  juris- 
diction upon  the  London  Court,  and  that  the  Sheffield 
Court  alone  had  jurisdiction.  Here  we  have  not  the  ele- 
ment of  rental  of  business  premises,  which  might  probabl}7, 
on  another  ground,  have  made  a  difference ;  but,  regarded 
simply  as  a  question  whether  a  branch  business  was  carried 
on,  the  facts  of  the  present  case  are  more  favourable  to  the 
plaintiffs'  contention  than  were  those  in  the  case  cited.  See 
also,  Sulley  v.  Attorney -General,  5  H.  &  N.  711  ;  and  the 
cases  of  Pwtman  v.  Fife  Lake,  45  Mich.  125  ;  and  McCoy  v. 
Anderson,  47  Mich.  502,  at  p.  504,  in  which  the  meaning  of  a 
clause  in  the  compiled  laws  of  the  State  of  Michigan,  1871, 
ch.  21,  sec.  978,  very  similar  to  our  own  legislation,  was 
considered.  "  The  law  refers  to  an  actual  business  seat  or 
establishment  capable  of  being  contemplated  as  a  local  con- 
cern possessing  an  identity  of  its  own.  It  was  not  intended 
to  include  the  numberless  activities  and  operations  con- 
stantly going  on  in  all  directions,  and  which  lack  this  local, 
fixed,  and  individual  character." 

These  cases  were  cited  and  applied  by  Boyd,  C,  in 
Kingston  v.  Canada  Life  Assurance  Co.,  19  0.  R.  453. 

In  one  of  the  reasons  of  appeal  it  is  said,  and  the  point 
was  pressed  on  the  argument,  that,  inasmuch  as  the 
appellants  had  been  entered  and  assessed  upon  the  assess- 
ment roll  as  tenants  of  the  premises  in  which  their  property 
was  stored,  they  were  precluded  from  objecting  to  the 
assessment,  and  it  was  valid  and  binding  upon  them.  The 
answer  to  this  contention  is  plain :  there  was  no  pretence 
for  assessing  the  plaintiffs  for  anything  but  the  personal 
property  held  by  them  in  London,  and  no  pretence  what- 
ever for  assessing  them  as  tenants  of  real  property.  Thej7 
were  non-residents,  and  as  such  could  not,  except  at  their 
own  request,  have  been  legally  placed  upon  the  roll  by  the 
assessor,  even  assuming  that  they  were  tenants  (lease- 
holders) in  fact,  not  being  occupants.     There  being  no 
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Osler,  °f  their  names  thereon  and  assessing  them  as  such  tenants 
J  A.  creates  no  valid  assessment.  The  taxes  could  not  have 
been  recovered  from  them  by  action:  Berlin  v.  Grange, 
1  E.  &  A.  279  (see  also,  Donovan  v.  Hogan,  15  A.  R.  432), 
and  having  paid  them  under  protest,  they  are  entitled  to 
recover  them  back. 

I  think  the  appeal  should  be  allowed. 

Maclennan,  J.  A. : — 

The  question  upon  which  this  appeal  turns  is  whether 
the  plaintiffs,  being  a  partnership  firm,  had  more  than  one 
place  of  business  within  the  meaning  of  section  35  (2)  of 
the  Assessment  Act.  The  evidence  is  that  they  had  their 
ordinary  place  of  business  at  Brantford,  the  business  being 
that  of  wholesale  grocers  and  dealers  in  sugar.  They  kept 
a  large  part  of  their  stock  of  sugar  in  a  general  warehouse 
in  London,  for  which  they  paid  storage  to  the  warehouse- 
man at  so  much  per  ton  for  sixty  days.  This  arrangement 
was  to  save  freight,  their  goods  being  delivered  by  the 
railways  at  London  at  the  same  rate  as  at  Brantford. 
They  had  a  travelling  agent  who  took  orders  for  their 
goods  in  London  and  surrounding  country,  which  orders 
were  sent  to  the  firm  at  Brantford,  whence  the  invoices  were 
sent  to  the  customers,  but  the  goods  were  shipped  to  the 
purchasers  at  and  from  the  warehouse  in  London.  Beyond 
this  they  had  no  office  or  place  of  business  in  London.  The 
language  of  the  Legislature  is  rather  vague.  It  is  this  :  "  If 
a  partnership  has  more  than  one  place  of  business,  each 
branch  shall  be  assessed,"  etc.  Unquestionably  the  ware- 
house in  London  is  a  place  where  this  firm  does  some  of 
its  business,  and  in  the  widest  sense  of  the  language  it 
would  answer  the  description  in  the  statute,  but  I  think 
the  Legislature  did  not  mean  that.  It  says,  "  more  than 
one  place  of  business,"  and  I  think  that  shows  that  the 
kind  of  place  meant  was  such  as  a  partnership  firm  which 
has  only  one  place  of  business  usually  has ;  that  is  some 
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fixed  place  to  which  their  customers  may  and  do  resort  for  Judgment 
the  purpose  of  dealing  with  them  in  the  way  of  their  trade  maclbnnan 
and  business.    I  think  that  meaning  is  further  indicated  J-A- 
by  the  use  of  the  word  "  branch."     It  indicates  a  place 
where  they  carry  on  a  substantial  part  of  their  trade  in 
the  same  way  as  they  carry  it  on  at  their  principal  place 
of  business.    I  think  that  is  the  reasonable  meaning  of  the 
language,  and  if  so  it  follows  that  the  plaintiffs  had  no 
place  of  business  such  as  the  Legislature  meant  in  London, 
and  were  therefore  not  assessable  there,  and  that  the 
assessment  in  question  was  void. 

The  assessment  being  void,  neither  the  Court  of  Revision 
nor  the  County  Judge  had  jurisdiction.  I  am  therefore  of 
opinion  with  great  respect  that  the  appeal  should  be  allowed, 
and  that  judgment  should  be  for  the  plaintiffs. 

Hagarty,  C.  J.  0.,  concurred. 


Appeal  allowed  with  costs. 
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In  re  Pounder  and  the  Village  of  Winchester. 

Municipal  Corporations — By-law —  Voters. 

A  local  option  by-law  carried  by  a  vote  of  71  to  15  was  quashed  where 
it  appeared  that  the  returning  officer  had  refused  to  accept  the  votes  of 
tenant  voters,  74  of  whom  were  on  the  list  and  had  the  right  to  vote, 
though  it  was  not  shown  that  more  than  a  very  small  number  of  these 
voters  had  made  any  attempt  to  vote  or  had  expressed  any  intention  of 
voting,  or  had  heard  of  the  returning  officer's  refusal. 

The  election  doctrine  that  irregularities  should  not  be  held  fatal  unless 
they  actually  affect  the  result  does  not  apply  where  a  class  is  disfran- 
chised in  a  by-law  contest. 

In  re  Croft  and  Peterborough,  17  A.  R.  21,  applied.  Woodward  v. 
Sarsons,  L.  R.  10  C.  P.  733,  considered. 

Judgment  of  Galt,  C.  J.,  reversed,  Maclennan,  J.  A.,  dissenting. 

Statement  This  was  an  appeal  from  the  judgment  of  Galt,  C.  J., 
dismissing  with  costs  a  motion  to  quash  a  local  option 
by-law. 

The  by-law  in  question  was  one  of  those  referred  to  in 
the  case  stated  for  the  opinion  of  this  Court  in  In  re 
Local  Option  Act,  18  A.  R  572,  and  the  only  question  in 
the  present  appeal  as  to  which  a  report  is  necessary,  was 
whether  the  by-law  was  properly  submitted  to  the  electors. 

It  was  shewn  that  seventy-one  votes  had  been  given  in 
favour  of  the  by-law  and  fifteen  votes  against  it,  and  it 
was  declared  carried.  The  objection  was  taken  that  tenant 
voters  were  not  allowed  to  vote,  the  returning  officer 
having  held  that  none  but  freeholders  had  that  right. 
There  were  seventy-four  tenant  voters  in  the  village 
entitled  to  vote.  Three  of  them  swore  that  they  had 
tendered  their  votes,  which  had  been  refused,  and  three 
others  swore  that  they  had  abstained  from  voting  because 
they  had  been  informed  that  they  would  not  be  allowed 
to  vote.  There  was  no  evidence  to  shew  that  any  of  the 
other  tenant  voters  had  made  any  attempt  to  vote  or  had 
expressed  any  intention  of  voting. 

The  learned  Chief  Justice  dismissed  the  motion,  taking 
the  ground,  as  far  as  this  objection  was  concerned,  that  as 
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the  result  had  not  been  affected,  the  by-law  might  be  Statement, 
upheld. 

The  applicant  appealed,  and  the  appeal  was  argued 
before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
J  J.  A.,  on  the  14th  of  October,  1892. 

E.  E.  A.  DuVemet,  for  the  appellant. 
Langton,  Q.  C,  for  the  respondents. 

November  8th,  1892.    Hagarty,  C.  J.  0.  :— 

The  whole  question  in  dispute  is  this.  A  by-law  was  sub- 
mitted by  the  village  council  to  the  ratepayers ;  and  their 
clerk  was  the  returning  officer.  Seventy-one  votes  were 
recorded  for  the  by-law,  fifteen  votes  against,  majority  fifty- 
six.    It  was  declared  carried. 

Objection  is  made  that  tenant  voters  were  refused — the 
returning  officer  holding  that  none  but  freeholders  could 
vote. 

It  is  admitted  that  there  were  over  seventy  tenant  voters 
in  the  village  who,  if  they  all  had  voted  against  it,  would 
have  defeated  the  by-law  on  the  numbers  given. 

Three  tenant  voters,  Forrest,  Wright  and  Toye,  swear 
that  they  tendered  their  votes  but  were  rejected  as  not  being 
freeholders.  Wright  adds  that  he  again  applied  and  was 
offered  to  be  allowed  to  vote  if  he  would  take  an  affidavit, 
which  it  was  conceded  could  not  legally  be  required. 

Three  other  tenant  voters  swear  that  they  were  qualified 
to  vote,  but  abstained  from  offering  to  vote,  as  they  were 
informed  they  could  not  vote  not  being  freeholders. 

There  is  no  reason  to  suppose  that  the  returning  officer 
acted  otherwise  than  in  good  faith  in  his  belief  as  to  voters' 
qualifications. 

It  was  sought  to  be  shewn  that  on  the  petition  asking 
for  the  submission  of  this  by-law,  there  were  the  names  of 
thirty-one  tenant  voters,  and  the  returning  officer  says  he 
believes  a  great  majority  of  the  tenant  voters  were  in 
favour  of  the  by-law.   But  four  of  those  who  joined  in  the 
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Judgment  petition  swear  that  although  they  did  so  they  were  not 

Hagarty*  in  favour  of  the  passing  thereof. 
C  J  O  f 

I  am  not  aware  of  any  case  in  which  the  special  point 

now  before  us  was  settled. 

In  re  Croft  and  Peterborough,  17  O.K.  522,  before  Rose, 
J.,  and  in  this  Court,  17  A.  R.  21,  seems  the  nearest. 

The  by-law  (as  here)  required  to  be  submitted  to  the 
qualified  electors. 

Instructions  were  delivered  to  the  different  returning 
officers  to  accept  the  votes  of  freeholders,  and  tenants  and 
householders  whose  leases  covered  the  period  from  the 
date  of  the  vote  to  April  30th,  1890. 

This  restriction  was  held  to  be  unwarranted  by  Rose, 
J.,  and  again  by  this  Court,  but  on  somewhat  different 
grounds. 

It  was  sworn  that  only  on  the  polling  day  was  it  known 
that  the  deputy  returning  officers  were  following  these 
instructions,  and  were  rejecting  persons  not  within  the 
instructions,  and  that  in  consequence,  many  persons  were 
prevented  tendering  their  votes. 

There  was  evidence  that  probably  enough  were  rejected 
to  destroy  the  majority  of  thirty-three. 

The  by-law  was  quashed.  One  of  the  reasons  against 
the  appeal  by  the  corporation  to  this  Court  was  that  even  if 
the  evidence  did  not  clearly  establish  that  a  sufficient 
number  were  refused  to  have  changed  the  result,  the  dis- 
franchisement of  a  class  rendered  the  voting  void. 

This  point  is  not  noticed  in  the  judgment  below,  nor  in 
this  Court. 

Rose,  J.  held  that  the  by-law  had  not  been  submitted 
to  the  electors,  and  they  had  not  an  opportunity  of  voting 
on  it,  and  so  it  had  not  been  approved  by  the  electors,  and 
must  be  quashed. 

In  the  appeal  to  this  Court  this  decision  was  affirmed, 
but  no  remark  is  reported  in  the  judgments  bearing  on  the 
point  before  us,  as  to  any  possible  effect  on  the  result.  Nor 
do  I  find  any  note  of  such  a  question  in  the  arguments 
addressed  to  us. 
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The  judgment  of  the  Court  may  be  put  in  the  words  of  Judgment, 
by  brother  Burton :    "  The  by-law  was  not  submitted  to  Hagarty, 
the  electors  who  were  entitled  to  vote  upon  it,  and  is,  there-     °- J  0- 
fore,  void." 

In  my  mind,  there  is  a  very  marked  distinction  between 
this  case  and  the  many  cases  in  our  own  Courts  on  appli- 
cations to  set  aside  elections. 

In  the  latter  it  is  always  open  to  question  whether  the 
result  has  or  has  not  been  practically  affected. 

It  is  well  put  by  my  late  learned  brother  Wilson  in  Regina 
ex  rel.  Walker  v.  Mitchell,  4  P.  R.  218. 

The  subject  is  fully  discussed  and  numerous  authorities 
cited  in  1  Dillon,  4th  ed.,  sec.  197,  p.  281. 

The  general  principles  to  govern  the  Courts  are  well 
^nd  fully  stated  in  Lord  Coleridge's  judgment  in  Woodward 
v.  Sarsons,  L.  R.  10  C.  P.  733,  at  p.  744.  After  summing  up 
many  supposed  causes  which  would  avoid  an  election,  he 
says  :  "  We  think  the  same  result  should  follow  if,  by  rea- 
son of  any  such  or  similar  mishaps,  the  tribunal,  without 
being  able  to  say  that  a  majority  had  been  prevented, 
should  be  satisfied  that  there  was  reasonable  ground  to 
believe  that  a  majority  of  the  electors  may  have  been  pre- 
vented from  electing  the  candidate  they  preferred." 

This  case  is  noted  in  In  re  Johnston  and  Lambton, 
40  U.  C.  R.  297 ;  and  also  the  judgment  of  Grove, 
J.,  in  the  Hackney  Case,  2  O'M.  &  H.  81,  where  he 
speaks  of  it  being  a  problem  too  difficult  to  solve,  viz., 
if  things  had  been  different  at  a  certain  period,  what 
would  have  been  the  result  of  the  concatenation  of 
events  upon  that  supposed  change  of  circumstances.  "  I 
am  unable  "  he  says,  "  to  express  an  opinion  upon  what 
would  have  been  the  result ;  that  is  to  say,  who  would 
have  been  elected,  provided  certain  matters  had  been  com- 
plied with,  which  were  not  complied  with." 

He  adds  that  it  would  be  virtually  placing  the  election 
not  in  the  hands  of  the  constituency  but  in  the  hands  of 
the  election  Judge. 

I  consider  the  public  declaration  made  at  the  opening  of 
88 — VOL.  XIX.  A.R. 
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Judgment,   the  p0H  by  the  clerk  and  returning  officer,  equivalent  to 
Hagabty,    the  instructions  given  by  the  council  as  to  the  qualified 
c-J-°-      voters  in  the  Croft  case  or  equivalent  to  a  notice  posted 
up  at  the  polling  place.    He  not  only  made  the  statement, 
but  acted  on  it  in  several  cases  in  rejecting  votes. 

It  was  shewn  that  over  seventy  tenant  voters  were  in 
this  village  who  did  not  vote,  and  the  majority  for  the  by- 
law was  only  about  fifty. 

Let  us  suppose  that  the  returning  officer  had  been  in- 
structed not  to  receive  the  votes  of  coloured  people,  then 
I  feel  satisfied  that  if  it  were  shewn  that  there  were 
seventy  coloured  voters,  the  by-law  would  have  been 
quashed  as  not  having  been  submitted  to  the  proper  con- 
stituency. 

1  can  see  no  difference  between  such  a  case  and  the 
present,  where  the  mouth  piece  of  the  council  declares  as 
here,  that  freeholders  only  can  vote. 

If  I  am  to  speculate  upon  the  effect  of  such  a  declara- 
tion, I  should  probably  guess  that  within  an  hour  or  two 
from  the  rejection  of  a  tenant  vote,  it  would  be  known 
through  the  length  and  breadth  of  the  village  that  tenants 
need  not  apply. 

I  do  not  think  that  the  unreasonable  burden  should  be 
thrown  on  an  objector  to  the  by-law  of  getting  affidavits 
from  a  sufficient  number  of  tenant  voters  to  the  effect  that 
they  were  prevented  from  tendering  or  offering  to  vote  in 
consequence  of  this  wrongful  rejection  of  several  of  their 
class. 

This  would  be  to  allow  those  in  the  wrong  to  force  the 
objector  to  prove  that  the  wrong  caused  a  wrong  result. 
It  ought  to  be  sufficient  for  the  objector  to  show  a  prima 
facie  case  that  the  result  might  have  been  affected. 

I  am  of  the  opinion  that  the  by-law  was  not  submitted 
to  the  opinion  and  votes  of  the  constituency  entitled  to 
adopt  or  reject  it. 

It  is  of  the  utmost  importance  to  require  a  reasonable 
obedience  to  the  requirements  of  the  Legislature  in  ascer- 
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taining  that  a  legal  majority  have  voted  for  a  law  of  this 
character  on  which  public  opinion  is  so  divided. 

I  fear  that  theVipporting  of  the  municipal  action  in  this 
case  would  create  a  most  inconvenient  precedent. 

Burton,  J.  A. : — 

I  think  we  must  hold  as  in  In  re  Croft  and  Peter- 
borough, 17  A.  R.  21,  that  the  by-law  is  invalid,  never 
having  been  submitted  to  the  ratepayers  who  were  entitled 
to  vote  upon  it.  I  am  unable  to  distinguish  it  in  principle 
from  that  case,  and  the  only  alternative  is  that  it  must  on 
the  application  of  any  party  interested  be  quashed. 

Osler,  J.  A. : — 

It  appears  to  me  that  the  decision  of  this  case  depends 
upon  the  view  we  may  take  as  to  the  question  upon  whom 
lies  the  onus  of  proof.  The  applicant  has  shewn 
that  the  returning  officer  refused  to  take  the  votes  of  per- 
sons of  the  tenant  class  in  accordance  with  the  opinion  he 
had  formed  that  persons  of  that  class  had  not  the  right  to 
vote  upon  by-laws  of  this  nature,  and  though  he  seems  to 
have  modified  that  opinion  during  the  polling  day,  he  at- 
tempted to  impose  a  condition  as  to  the  oath  to  be  taken, 
in  which  he  was  equally  wrong,  and  which  was  equally 
effective  to  disfranchise  the  voter.  He  is  thus  shewn  to 
have  announced  and  acted  upon  an  opinion  which  would 
disfranchise  a  large  portion  of  the  community  whose  votes, 
if  they  had  all  been  taken,  would  have  defeated  the  by- 
law had  they  been  counted  against  it,  and  he  was  the 
officer  of  the  corporation  who  controlled  the  proceedings 
at  the  polls. 

Under  such  circumstances  I  am  of  opinion  that  the 
onus  was  not  cast  upon  the  applicant  to  prove  that  all 
this  class  of  voters  had  attempted  to  vote  or  to  produce 
evidence  tending  to  shew  how  they  would  have  voted.  I 
think  he  has  done  all  that  he  can  reasonably  be  expected  to 
do  if  he  shews,  as  he  does,  that  the  returning  officer  publicly 
announced  that  tenants  could  not  vote,  that  their  votes 


Judgment. 

Hagarty, 
C.J.O. 
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Judgment,  would  not  be  received,  and  that  he  actually  refused  to  ac- 
0SLERj  cept  votes  of  such  persons  in  pursuance  of  his  announce- 
J'A*  ment. 

In  a  small  constituency  like  that  of  the  defendants,  and 
upon  a  subject  which,  no  doubt,  attracted  great  public 
interest,  news  of  the  action  of  the  returning  officer  would 
fly  fast  and  be  quickly  distributed.  It  is  most  significant 
that  no  more  than  the  few  instances  given  of  this  class  of 
persons  attempted  to  vote,  though  they  formed  a  large 
proportion  of  the  electors,  and  it  may  be  not  unfairly 
inferred  that  the  question  had  been  discussed  and  decided 
beforehand  by  those  interested  in  having  the  by-law 
passed,  and  that  the  returning  officer's  announcement  was 
the  formal  expression  of  that  determination. 

I  think  that  where  so  large  a  number  of  the  voters  have 
been  practically  disfranchised,  we  ought  to  set  aside  the 
by-law  as  not  having  been  fairly  carried,  and,  speaking  for 
myself,  I  am  of  opinion  that,  in  the  case  of  a  by-law  of  this 
nature,  the  Court  should  be  more  astute  to  set  it  aside 
where  there  is  any  indication  that  the  conduct  of  those  who 
were  intrusted  with  the  management  of  the  proceedings 
may  have  affected  the  result,  than  they  would  be  to  set 
aside  an  election,  municipal  or  parliamentary,  in  which  the 
public  are  interested.  It  ought  to  be  very  clear  that  a  major- 
ity, which  is  to  have  the  effect  of  imposing  the  restriction 
intended  to  be  imposed  by  a  by-law  of  this  kind,  has  not 
been  obtained  either  by  practice,  or  by  ignorant,  though 
honest,  misstatements  made  to  the  electors  by  those  pro- 
moting it,  or  managing  the  poll. 

I  have  no  doubt  that  in  this  instance  it  ought  to  be  set 
aside,  so  that  a  fair  expression  of  opinion  may  be  obtained. 

Maclennan,  J.  A.  : — 

I  have  the  misfortune  to  differ  from  the  other  members 
of  the  Court,  being  of  opinion  that  the  judgment  of  the 
learned  Chief  Justice  is  right.  The  by-law  was  carried 
by  a  majority  of  fifty-six,  seventy-one  votes  having  been 
given  in  favour  of  it  and  only  fifteen  against  it.    It  seems 
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that  two  persons  applied  for  ballots  in  order  to  vote  and  Judgment, 

were  refused  by  the  returning  officer,  who  informed  them  Maclennan, 

that  as  they  were  not  freeholders  he  did  not  think  them  JA* 

entitled  to  vote.    One  other  person  did  not  vote  because, 

as  he  says,  he  was  told  by  a  constable  at  the  booth  that 

not  being  a  freeholder  he  had  no  vote.    Three  other  persons 

say  they  did  not  tender  their  votes  because  they  were 

informed  that,  not  being  freeholders,  their  votes  could  not 

be  accepted,  but  they  do  not  say  by  whom  they  were  so 

informed.     One  of  the  two  persons  above  referred  to 

swears  that  to  the  best  of  his  knowledge,  information,  and 

belief  none  but  freeholders  were  allowed  to  vote,  and  that 

he  was  informed  by  the  returning  officer  that  it  was  not 

the  intention  to  allow  other  than  freeholders  to  vote  on 

the  by-law. 

It  does  not  appear  how  many  freehold  voters  there  were 
on  the  voters'  lists,  but  it  is  said  there  were  seventy-four 
tenant  voters  thereon ;  that  is  all  the  evidence  material  to 
this  question.  There  is  absolutely  no  evidence  that  any 
person  but  those  above  mentioned  ever  heard  of  the 
returning  officer's  refusal  to  receive  the  three  votes  which 
he  refused,  or  of  the  grounds  of  such  refusal,  or  of  the 
opinion  he  had  as  to  who  were  entitled  to  vote,  or  that  any 
of  them  intended  to  vote  at  all.  No  one  ventures  to 
swear  that  the  decision,  or  action,  or  opinion  of  the  return- 
ing officer  to  reject  tenant  voters  was  known  or  heard  of 
generally,  or  beyond  the  named  persons,  or  that  any 
one  else  was  hindered  or  prevented  from  coming  to  the 
poll.  The  most  that  is  said  is  the  affidavit  of  Mr.  Wright, 
one  of  the  persons  refused,  already  mentioned,  that,  to 
the  best  of  his  knowledge,  information  and  belief,  none 
but  freeholders  were  allowed  to  vote.  He  makes  no 
further  statement  of  his  knowledge,  or  of  the  source  of  his 
information  or  belief,  and  it  is  impossible  to  attach  any 
weight  to  a  statement  in  that  form. 

Under  these  circumstances,  the  learned  Chief  Justice, 
very  properly  as  I  think,  came  to  the  conclusion  that  the 
vote,  that  is  the  result  of  it,  had  not  been  affected  by  the 
irregularity  complained  of  and  refused  to  quash  the  by-law. 
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Judgment.  J  think  we  ought  not  to  disturb  that  conclusion. 
Maclbnnan,  I  do  not  think  the  case  governed  by  our  decision  in  In  re 
J.  A.  Croft  and  Peterborough,  17  A.  R.  21.  There,  the  instructions 
given  to  the  deputy  returning  officers  were  to  receive  the 
votes  of  a  certain  class  only,  and  a  very  large  number  of  votes 
which  ought  to  have  been  received  on  such  a  by-law,  were, 
in  consequence,  rejected  at  the  polls.  The  majority  in  favour 
of  the  by-law  was  thirty-three, and  one  of  the  deputy  return- 
ing officers  would  not  say  that  he  had  not  rejected  fifty  ;  he 
thought  not  so  many  as  that.  It  was  not,  and  could  not, 
be  seriously  argued  in  that  case,  that  the  result  of  the  vote 
might  not  have  been  different  if  the  proper  class  had  been 
allowed  to  vote,  and  the  only  question  really  argued  was 
whether  the  class  who  was  allowed  to  vote  was  the  proper 
class. 

I  think  this  question  should  be  decided  on  the  same 
principles  as  in  election  trials,  and  the  law  in  such  cases  is 
stated  in  the  judgment  of  the  Court  in  Woodward  v.  Sar- 
sons,  L.  R.  10  C.  P.  733  at  p.  744.  There  Lord  Coleridge, 
delivering  the  judgment  of  the  Court  of  Common  Pleas, 
says  :  "  If  the  tribunal  should  only  be  satisfied  that  certain 
of  such  mishaps  "  (that  is  errors  and  mistakes  of  returning 
officers,  and  the  irregularities  in  the  conduct  of  the  election 
which  he  had  previously  enumerated),  "  had  occurred,  but 
should  not  be  satisfied  either  that  a  majority  had  been,  or 
that  there  was  reasonable  ground  to  believe  that  a  majority 
might  have  been,  prevented  from  electing  the  candidate 
they  preferred,  then  we  think  that  the  existence  of  such 
mishaps  would  not  entitle  the  tribunal  to  declare  the  elec- 
tion void  by  the  common  law  of  parliament." 

The  learned  Chief  Justice  who  heard  the  case  did  not 
think  there  was  any  ground  to  believe  that  the  majority 
was  prevented  from  expressing  their  judgment  on  this 
by-law ;  and  I  think  he  was  right,  and  that  the  appeal 
should  be  dismissed. 

Appeal  allowed  with  costs, 
Maclennan,  J.  A.,  dissenting. 
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Zimmer  v.  Grand  Trunk  Railway  Company  of  Canada. 

Railways — Damages — Limitations — 51  Vic.  ch.  29,  sec.  287  (D.) — R.  8.  O. 
ch.  135,  sec.  5. 

The  plaintiffs'  father  was  killed  on  the  10th  of  February,  1891,  by  a  fall 
from  a  bridge,  part  of  a  highway,  which  crossed  the  defendants'  line 
and  had  been  negligently  allowed  by  them  to  be  out  of  repair.  The 
action  was  begun  on  the  14th  of  November,  1891,  more  than  six  months 
after  the  accident,  no  letters  of  administration  having  been  taken  out : — 

Held,  per  Burton,  Osler,  and  Maclennan,  J  J.  A.,  [Hagarty,  C.J.  0., 
expressing  no  opinion]  that  this  was  not  "  damage  sustained  by 
reason  of  the  railway,"  and  that  the  limitation  clauses  of  the  Railway 
Act  did  not  apply. 

Held,  also,  per  Hagarty,  C.  J.  O.,  Burton,  and  Maclennan,  J  J.  A., 
[Osler,  J.  A.,  expressing  no  opinion]  that  the  provisions  of  R.  S.  0.  ch.  135 
(Lord  Campbell's  Act)  are  not  affected  by  special  railway  legislation  of 
this  kind,  so  that  in  that  view  also  the  action  was  begun  in  time. 

Judgment  of  Robertson,  J.,  21  O.  R.  628,  affirmed  on  other  grounds. 

This  was  an  appeal  by  the  defendants  from  the  judg- Statement, 
ment  of  Robertson,  J.,  reported  21  O.  R.  628. 

The  action  was  brought  on  the  14th  of  November,  1891, 
by  the  children  of  one  Jacob  Zimmer,  by  their  next  friend, 
to  recover  damages  on  account  of  his  death,  which  occurred 
on  the  10th  of  February,  1891.  The  defendants  were  the 
owners  of,  and  were  on  the  10th  of  February,  1891,  opera- 
ting a  line  of  railway  running  from  the  town  of  Berlin  to 
the  town  of  Gait,  this  line  of  railway  having  been  built 
about  the  year  1858,  by  the  Preston  and  Berlin  Railway 
Company,  and  afterwards  having  been  purchased  by 
the  defendants,  and  operated  by  them  as  part  of  their 
system.  The  line  within  the  limits  of  the  town  of  Berlin 
crossed  a  public  highway  leading  from  Berlin  through  the 
township  of  Waterloo  ;  and  the  defendants,  after  they  had 
purchased  the  line,  built  a  bridge  to  carry  the  highway 
across  their  line. 

It  was  alleged  in  the  statement  of  claim  that  the  defen- 
dants had  negligently  allowed  the  fences  on  the  bridge  to 
become  weather  worn  and  weakened,  and  had  allowed  the 
floor  of  the  bridge  to  become  unfit  to  travel  upon,  and 
unsafe;  and  that,  on  the  10th  of  February,  1891,  while 
Jacob  Zimmer  was  lawfully  using  the  highway,  and  law- 
fully driving  across  the  bridge,  his  horse  accidentally  stum- 
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Statement,  bled  against  the  fence  on  the  sou,th  side  of  the  bridge 
which  gave  way,  so  that  Zimmer  was  thrown  over  the 
bridge  and  so  severely  injured  that  death  ensued  within  a 
few  minutes.  No  letters  of  administration  to  the  estate  of 
Zimmer  had  been  taken  out. 

The  defendants  denied  the  allegations  in  the  statement 
of  claim,  and  pleaded  that  the  accident  and  the  death  of 
Zimmer  happened  after  the  passing  of  chapter  66  of  the 
Consolidated  Statutes  of  Canada,  known  as  the  Railway 
Act ;  that  that  Act  was  still  in  force  and  applied  to  the 
defendants ;  that  the  action  had  not  been  brought  within  six 
months  next  after  the  death  of  Zimmer,  and  was  barred 
by  section  83  of  that  Act. 

To  this  special  defence  the  plaintiffs  demurred  on  the 
ground  that  by  51  Vic.  ch.  29,  sec.  287  (D.),  they  had  one 
year  within  which  to  commence  their  action. 

The  demurrer  was  argued  before  Robertson,  J.,  who  on 
the  17th  of  February,  1892,  gave  judgment  in  favour  of 
the  plaintiffs  on  the  ground  that  the  Act  to  which  the 
defendants  were  subject  was,  as  the  plaintiffs  contended, 
the  Railway  Act  of  Canada,  51  Yic.  ch.  29,  which  fixed 
twelve  months  next  after  the  happening  of  the  injury  as 
the  period  of  limitation. 

The  defendants  appealed,  and  the  appeal  was  argued 
before  Hagarty,  C J.O.,  Burton,  Osler,  and  Maclennan, 
J  J.  A.,  on  the  13th  of  October,  1892. 

McCarthy,  Q.  C,  and  W.  Nesbitt,  for  the  appellants.  The 
learned  Judge  was  wrong  in  holding  that  section  287 
of  51  Vic.  ch.  29  (D.),  applied  to  the  defendants.  That 
portion  of  the  system  of  the  defendants,  upon  which  this 
accident  happened,  was,  originally,  the  line  of  the  Preston 
and  Berlin  Railway  Company,  which  became  amalgama- 
ted with  the  Great  Western  Railway  Company,  and  was 
subject  to,  and  entitled  to  the  protection  of  section  10  of 
16  Vic.  ch.  99,  which  provided  that  all  suits  for  indemnity 
for  damages  and  injury  sustained  by  reason  of  the  railway 
should  be  brought  within  six  calendar  months  next  after 
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the  time  of  such  damage.  Subsequently  the  Great  Western  Argument. 
Railway  Company  was  amalgamated  with  the  Grand  Trunk 
Railway  Company  system,  the  provisions,  however,  of 
the  special  Acts  being  preserved.    See  20  Vic.  ch.  147, 
sec.  8 ;  47  Vic.  ch.  52  (D.) ;  51  Vic.  ch.  29,  sec.  306  (D.). 
The  Act  51  Vic.  ch.  29  (D.),  extending  the  time  of  limi- 
tation to  one  year,  is  in  terms  subject  to  the  provisions  of 
special  Acts,  so  that  the  provision  of  the  special  Act  of 
the   Great  Western   Railway  Company  is   entitled  to 
prevail.    If  not,  however,  under  the  legislation  relating 
to  the  Grand  Trunk  Railway  system,  the  limitation  is 
still  six  months.    The  Act  incorporating  the  Grand  Trunk 
Railway  Company  of  Canada,  16  Vic.  ch.  37,  made  them 
subject  to  section  20  of  14  &  15  Vic,  ch.  51,  which 
provided  a  six  months'  limitation.    The  Consolidated  Sta- 
tutes of  Canada  (1859),  did  not  repeal  the  clauses  of  14 
&  15  Vic.  ch.  51,  but  re-enacted  them.    See  C.  S.  C.  ch.  66, 
sec.  83  ;  Schedule  "B"  p.  1227.    In  the  revision  of  1880,  C. 
S.  C.  ch.  66  was  preserved,  nor  was  it  repealed  by  the  Act 
of  1888,  so  that  at  the  present  time,  except  where  varied  by 
special  Acts  relating  to  the  Grand  Trunk  Railway  Com- 
pany of  Canada,  chapter  66  of^the  Consolidated  Statutes 
of  Canada  governs.    If,  however,  51  Vic.  ch.  29  (D.),  has 
the  effect  of  repealing  the  previous  provisions,  then  it  is 
submitted  that  the  legislation  is  ultra  vires  the  Dominion 
Parliament.      The  provisions  of  the  sections  relied  on 
override  the  provisions  of  R.  S.  0.  ch.  135,  sec.  5,  com- 
monly called  Lord  Campbell's  Act.    There  is  no  unreason- 
ableness in  retaining  the  different  periods  of  limitation. 
That  happens,  for  instance,  in  the  case  of  municipalities, 
who  are  protected  unless  actions  are  brought  within  three 
months.   So  also  the  Workmen's  Compensation  for  Injuries 
Act,  is  an  example  of  parallel  legislation  affecting  railways. 
Workmen  are  given  a  right  of  action  in  case  a  "  defect " 
exists,  but  what  is  a  "  defect"  has  to  be  decided  by  reference 
to  Dominion  legislation  regulating  the  working  of  railways 
The  accident  in  question  in  this  case  was  clearly  one 
"  sustained  by  reason  of  the  railway."    The  bridge  was 
89-   VOL.  XIX  A.R. 
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'Argument,  built  as  part  of  the  works  of  the  railway,  and  under  its 
statutory  powers,  and  the  duty  to  maintain  it  was  cast  upon 
the  railway  by  the  statute  :  Browne  v.  Brockville  &  Ottawa 
R.  W.  Co.,  20  U.  C.  R.  202  ;  Hammersmith,  etc.  R.  W.  Go. 
v.  Brand,  L.  R.  4  H.  L.  171  ;  Kelly  v.  Ottawa  Street  R.  W. 
Co.,  3  A.  R.  616  ;  May  v.  Ontario  &  Quebec  R.  W.  Co.,  10 
O.  R.  70 ;  Conger  v.  Grand  Trunk  R.  W.  Co.,  13  0.  R  160. 

Rowe,  for  the  respondents.  This  case  may  be  disposed 
of  without  considering  the  statutes  referred  to  at  all,  for 
the  cause  of  action  sued  upon  is  not  one  arising  from 
"  damage  sustained  by  reason  of  the  railway."  That  means 
damage  directly  done  by  the  railway  itself,  while  this  is 
an  action  arising  from  a  breach  of  the  defendants'  statu- 
tory duties  to  keep  the  highway  in  repair:  North  Shore 
R.  W.  Co.  v.  McWillie,  17  S.  C.  R  511.  But  the  statutes 
referred  to  do  not  apply.  In  the  defence  the  appellants 
rely  upon  C.  S.  C.  ch.  66,  sec.  83,  only,  and  they  should  not 
be  allowed  to  set  up  any  other  section :  James  v.  Smith,  (1891) 
1  Ch.  384.  That  section  and  the  other  sections  attempted  to 
be  relied  on  are  repealed  by  51  Vic.  ch.  29  (D.),  section  287  of 
which  now  governs.  Moreover,  as  far  as  this  accident  is  con- 
cerned, R  S.  O.  ch.  135,  sec.  5,  applies,  so  that  in  any  way  of 
looking  at  it  the  action  has  been  brought  in  time:  Robinson 
v.  Canadian  Pacific  R.  W.  Co.,  14  S.  C.  R  105  ;  19  S.  C.  R 
292  ;  8  Times  L.  R.  722.  To  hold  that  the  defendants  are 
not  subject  to  the  provisions  of  Lord  Campbell's  Act  would 
lead  to  the  absurdity  that  a  person  injured  might  die  more 
than  six  months,  and  less  than  twelve  months,  after  the  time 
of  the  accident,  and  then  there  would  be  no  right  of  action 
whatever  to  his  representatives. 

McCarthy,  Q.  C,  in  reply.  The  provisions  of  R.  S.  0. 
ch.  35,  sec.  15,  do  not  apply.  By  that  Act  certain  general 
causes  of  action  are  recognized,  and  there  is  a  general  limi- 
tation, while  by  the  Railway  Acts  a  special  limitation  is 
imposed  as  to  certain  kinds  of  injuries,  and  this  special 
limitation  must  govern.  It  is  true  that  the  result  might 
be  that  if  a  man  sustains  an  injury  by  reason  of  the  rail- 
way, and  then  lives  more  than  six  months,  there  would  be 
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no  right  of  action  under  K.  S.  O.  ch.  135,  but  there  would  Argument, 
not  be  any  more  inconsistency  in  that  than  in  the  case  of 
compensation  being  made  to,  or  a  release  being  given  by, 
the  person  injured,  in  his  lifetime,  when  clearly  no  right 
of  action  would  arise  in  his  representatives. 

November  8th,  1892.    Hagarty,  C.  J.  0.  :— 

The  accident  to  Jacob  Zimmer,  the  father  of  the  plain- 
tiffs, his  death  being  occasioned  thereby,  occurred  on  10th 
February,  1891. 

The  action  was  brought  on  14th  November,  1891,  more 
than  six  months  after  the  accident,  but  within  twelve 
months  of  the  death. 

Before  considering  whether  the  six  months'  limitation  in 
the  Railway  Acts  applies  to  the  facts  of  this  case,  it  seems 
proper  to  consider  whether  the  Act  on  which  the  action  is 
founded  (Lord  Campbell's  Act),  does  or  does  not  in  its 
limitation  of  twelve  months  override  such  special  railway 
limitations. 

This  Act  was  introduced  into  Canada  in  July,  1847,  by 
10  &  11  Vic.  ch.  6,  (C.  S.  C.  ch.  78). 

It  enacts  that  whenever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect,  or  default,  and  such 
act,  etc.,  would,  if  death  had  not  ensued,  have  entitled  the 
party  injured  to  maintain  an  action  and  recover  damages, 
then  the  person  liable,  if  death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages,  notwithstanding  the  death  ; 
and  although  death  should  have  been  caused  under  circum- 
stances of  felony. 

The  action  is  to  be  for  the  wife  and  children,  etc.,  in 
the  name  of  the  executors  or  administrators,  etc. 

Section  3  gives  a  like  remedy  for  death  in  duelling  against 
the  inflicter  of  the  wound,  and  all  present,  aiding  or  abet- 
ting, although  no  action  could  have  been  brought  by  the 
person  injured,  had  death  not  ensued. 

Section  4  provides  that  not  more  than  one  action  shall 
be  brought  in  respect  of  the  same  subject  matter  of  com- 
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Judgment,  plaint ;  and  that  every  such  action  shall  be  commenced 
Hagabty,  within  twelve  calendar  months  after  the  death. 
C. J.O.         Section  6  provides  that  the  word  "  person  "  shall  apply 
to  bodies  politic  and  corporate. 

This  statute  created  a  new  remedy  by  action.  It  for 
the  first  time  allowed  the  legal  representatives  to  sue. 

Our  Ontario  Legislature  adopted  this  Act  from  the  Con- 
solidated Statutes  of  Canada,  and  it  appears  as  chapter  128 
in  the  revise  of  1877. 

Then  in  1886,  49  Vic.  ch.  26  was  passed,  which  recited 
that  the  Act  provided  that  the  action  should  be  in  the 
name  of  the  executors  or  administrators,  and  that  it  might 
happen  that  there  was  inability  or  default  in  obtaining 
probate  or  administration,  or  that  executors  or  adminis- 
trators might  be  unwilling  to  bring  the  action,  and  then 
section  1  enacted  that  if  there  be  no  executor  or  admin- 
istrator and  no  action  brought  within  six  months  of  the 
death  in  his  or  her  name,  then  the  action  may  be  brought 
in  the  name  of  the  persons  for  whose  benefit  it  would 
have  been  brought  by  the  executors  or  administrators,  and 
that  such  action  should  be  subject  to  the  same  regulations 
and  procedure,  as  nearly  as  may  be,  as  if  brought  by  the 
executors  or  administrators. 

It  was  also  provided  that  this  Act  and  the  Act  in  the- 
revise  of  1877  should  be  read  together  as  one  Act. 

Then  in  the  revise  of  1887,  the  Act  appears  with  these 
amendments  as  chapter  135. 

I  have  come  to  the  conclusion  that  this  Act,  in  force  in 
Canada  since  1847,  and  amended  or  added  to  as  above,  i& 
of  general  application  as  against  railway  companies  in. 
common  with  the  rest  of  the  world. 

It  creates  a  wholly  new  remedy  by  action,  and  is  not,  in 
my  judgment,  to  be  restricted  or  limited  in  its  operation 
by  any  special  protection  to  railway  companies. 

When  first  passed,  the  Legislature  must  be  assumed  to 
have  been  fully  aware  that  these  limitation  clauses  existed 
in  railway  charters  granted  either  by  themselves  or  the 
old  Upper  Canada  Legislature. 
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As  far  back  as  1834,  in  the  London  and  Gore  Act,  and  in  Judgment, 
the  same  year  in  the  Erie  and  Ontario  Act ;  in  1836,  in  the  Hagarty, 
Toronto  and  Lake  Huron  Act ;  in  1846,  after  the  Union,  in  c-J-0. 
the  Montreal  and  Lachine  Act,  etc.,  etc.,  the  six  months' 
limitation  appears. 

So  that  in  adopting  Lord  Campbell's  Act  in  its  prima 
facie  universal  application  to  individuals  and  bodies  cor- 
porate, they  were  aware  of  these  limitations  in  favour  of 
railways.  It  seems  to  me  that  this  would  raise  the  pre- 
sumption that  the  Act  creating  the  new  cause  of  action  was 
of  universal  application  and  intended  so  to  be. 

Up  to  1847,  no  such  claim  as  this  could  have  been 
made  against  a  railway  company,  or  have  come  within 
these  limitation  clauses. 

None  of  the  words,  "  anything  done  in  pursuance  of  this 
Act,"  nor  the  later  words,  "for  any  damage  or  injury  sus- 
tained by  reason  of  the  railway,"  could  have  previously 
applied  to  this  new  cause  of  action.  The  cause  of  action  here 
can  never  arise  until  death  is  the  final  result.  The  creating 
Act  says,  that  twelve  months  from  such  result  is  the  limit 
for  claiming  damages  thereunder. 

Death  may  be  the  clear  result  of  the  injuries  sustained 
by  the  company's  default,  but  there  may  be  many  cases  in 
which  such  result  is  not  arrived  at  till  after  the  expiration 
of  the  six  months'  limit. 

On  what  principle  can  we  declare  that  this  result,  which 
alone  gives  this  action,  must  occur  within  six  months  ? 

It  is  a  totally  different  case  from  all  those  which 
naturally  arise  and  which  are  required  to  be  brought 
within  six  months. 

I  cannot  see  how  an  action  not  accruing  till  ten  months 
after  the  accident  can  be  barred  by  a  provision  only  appli- 
cable, as  I  think,  to  cases  where  the  cause  of  action  accrued 
at  once  on  the  injury  resulting  from  the  defendants'  default, 
and  which  the  Legislature  had  declared  must  be  brought 
without  more  than  six  months'  delay. 

There  were  strong  reasons  for  requiring  reasonable 
promptitude  in  enforcing  such  an  accrued  claim. 
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Judgment.  ln  this  case  ^ne  death  was  almost  immediate,  and  we 
Hagabty,  need  not  speculate  on  the  cases  suggested  of  a  person  so 
C.  J.O.  injured  releasing  his  claim,  and  death  afterwards  accruing 
from  his  injuries. 

I  fully  agree  that  if  the  parent  was  barred  by  lapse  of 
time  or  compensation,  etc.,  the  children  or  representatives 
would  have  no  claim. 

Our  Ontario  Legislature  in  their  Act  of  1886  clearly 
assumed  that  the  right  to  sue  existed  beyond  the  period  of 
six  months  by  allowing — as  a  matter  of  procedure — the 
children,  etc.,  to  sue  when  six  months  had  elapsed  without 
the  appointment  of  an  executor  or  administrator. 

But  for  this  statute  the  present  action  could  not  be 
maintained  by  the  children  (by  their  next  friend). 

Under  the  old  Act,  as  adopted  in  Canada,  I  am  strongly 
of  the  opinion  that  the  right  of  action  existed  for  twelve 
months  after  the  death  which  created  the  right. 

Nineteen-twentieths  of  the  claims  thereunder  may  be 
said  to  be  against  railway  companies.  I  think  it  was 
never  intended  to  allow  any  limitation  clauses  in  favour 
of  such  companies  to  bar  the  right  conveyed  by  this 
statute. 

I  also  think  that  the  Ontario  Legislature's  amendment 
to  the  law  supports  the  plaintiffs'  right  to  sue  directly. 

In  this  view  it  is  unnecessary  to  consider  the  argument 
as  to  the  effect  and  meaning  of  these  railway  limitation 
clauses. 

I  do  not  think  it  necessary  to  discuss  the  case  of 
Robinson  v.  Canadian  Pacific  R.  W.  Co.,  14  S.  C.  R.  105 ; 
19  S.  C.  E.  292  ;  (1892)  A.  C.  481,  either  in  our  Supreme 
Court  or  in  the  Privy  Council,  resting  mainly  as  it  does 
on  the  Quebec  Code  which  in  effect  stands  in  place  of 
Lord  Campbell's  Act,  and  which  raised  questions  with 
which  in  Ontario  we  are  not  concerned. 

Burton,  J.  A. : — 

The  right  of  action  sought  here  to  be  enforced  did  not 
exist  in  any  Court  until  given  originally  by  the  Act  of  the 
old  Province  of  Canada,  10  &  11  Vic.  ch.  6,  subsequently 
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re-enacted  by  the  Legislature  of  this  province,  and  now  to  Judgment, 
be  found  as  K.  S.  O.  ch.  135.  Burton, 

It  seems  to  me  that  the  only  limitation  of  the  right  to  J,A* 
bring  the  action  is  to  be  found  in  that  statute,  and  it  pro- 
vides that  the  action  shall  be  commenced  within  twelve 
months  after  the  death  of  the  deceased  person.  It  is  only 
at  that  time  that  any  right  of  action  accrues  to  the  represen- 
tatives for  the  benefit  of  the  wife  or  children,  and  that 
remedy  is  altogether  different  from  the  right  of  action  which 
the  deceased  person  might  have  had  for  the  injuries  he  sus- 
tained. In  this  action  the  pecuniary  loss  sustained  by  the 
family  through  the  death  of  the  deceased  is  alone  recover- 
able. 

I  am  of  opinion  that  none  of  the  limitations  to  be  found 
either  in  the  recent  Railway  Acts,  or  in  any  Railway  Acts 
which  were  referred  to  on  the  argument,  have  any  bearing 
on  a  case  of  this  kind.  The  language  employed  shews,  I 
think,  very  clearly  that  that  is  so.  They  are  applicable  to 
causes  of  action  which  accrue  to  the  person  injured  at  once 
on  the  committing  of  the  injury  in  respect  of  which  he 
sues,  and  are  to  be  brought  within  six  months  after  the 
doing  of  the  wrong  ;  but  can  it  be  supposed  that  the  Legis- 
lature ever  contemplated  making  such  clauses  apply  to  a 
rio^ht  of  action  which  does  not  come  into  existence  until 
after  the  death  ? 

I  express  no  opinion  as  to  how  far  the  plaintiffs'  rights 
might  have  been  affected  by  the  Statute  of  Limitations 
having  run  against  the  deceased. 

If  such  a  construction  as  is  now  contended  for  could  be 
adopted,  it  would  furnish  a  strong  additional  reason  for 
holding  such  an  enactment  ultra  vires.  Parliament  might 
as  well  assume  to  enact  that  no  action  shall  be  maintain- 
able by  the  wife  or  family  of  a  deceased  person  against  a 
railway  company. 

I  agree  with  my  brother  Osier  that  the  injury  which 
was  sustained  is  not  brought  within  the  words  of  the 
indemnity  clauses  of  the  Railway  Act,  which  have  already 
received  a  far  wider  interpration  than  was,  I  think,  ever 
intended,  and  ought  not  to  be  extended. 
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Judgment.      Although,  therefore,  for  different  reasons,  I  think  the 

Burton,    judgment  below  should  be  affirmed. 
J.  A. 

Osler,  J.  A. : — 

I  am  of  opinion  that  this  appeal  should  be  dismissed 
on  the  ground  that  the  damage  or  injury  of  which  the 
plaintiffs  complain  is  not  a  damage  or  injury  sustained  by 
reason  of  the  railway  within  the  meaning  of  the  prescriptive 
clause  of  any  Act  on  which  the  appellants  rely,  or  which  is 
referred  to  in  the  judgment  appealed  from.  This  point  is 
taken  in  the  reasons  against  the  appeal,  and  is  anticipated 
in  the  appellants'  reasons,  and  although  argued  before  us 
was  probably  not  presented  to  the  attention  of  the  learned 
Judge  below,  as  it  is  not  noticed  in  the  judgment.  The 
facts  set  forth  in  the  statement  of  claim  appear  to  me  to 
take  the  case  quite  outside  the  authority  of  any  decision 
of  our  Courts  on  this  point.  The  defendants  had  carried 
a  highway  over  their  railway  by  means  of  an  overhead 
bridge  and  embankments,  and  contrary  to  their  duty  in 
that  respect  they  had  negligently  allowed  the  bridge  to 
become  out  of  repair,  in  consequence  of  which  the  deceased 
Zimmer,  while  lawfully  using  the  highway  and  bridge,  met 
with  the  injury  which  caused  his  death. 

In  McCallwm'v.  Grand  Trunk  R.  W.  Co.,  31  U.  C.  R. 
527,  the  defendants  had  negligently  allowed  dry  wood  and 
leaves  to  accumulate  on  the  railway  which  took  fire  from 
sparks  dropped  from  defendants'  locomotives. 

This  was  held  to  be  damage  sustained  by  reason  of  the 
railway. 

In  Brown  v.  Grand  Trunk  R.  W.  Co.,  24  U.  C.  R.  350, 
where  the  defendants  neglected  their  statutory  duty  to 
construct  fences  whereby  cattle  got  on  the  line  of  their 
railway,  and  from  thence  on  to  the  plaintiff's  land  doing 
damage  there,  such  damage  was  also  held  to  be  damage  by 
reason  of  the  railway,  and  there  are  numerous  cases  of 
damage  caused  by  collisions  at  railway  crossings  and  other 
injuries  arising  from  negligence  in  the  management  of 
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locomotives  and  trains,  which  have  been  held  to  come  Judgment, 
within  the  prescription.  Reist  v.  Grand  Trunk  R.  W.  Co.,  Osler, 
15  U.  C.  R.  355  ;  Kelly  v.  Ottawa  Street  R.  W.  Co.,  3  A.  R.      J  A- 
616,  and  May  v.  Ontario  <Sc  Quebec  R.  W.  Co.,  10  O.  R.  70, 
may  be  referred  to. 

The  present  case  in  its  facts  stands  apart  from  all  such 
cases  as  these.  The  injury  was  not  sustained  on  the  rail- 
way by  reason  of  the  use  made  of  it  by  the  deceased  or 
the  defendants,  nor  by  reason  of  any  negligence  on  their 
part  in  the  running  of  their  trains,  or  in  non-compliance 
with  any  statutory  duty  such  as  fencing  the  line,  whereby, 
in  consequence  of  any  user  of  the  railway  track  or  line, 
injury  resulted.  It  happened  solely  by  reason  of  a  part 
of  the  municipal  highway  which  the  defendants  were, 
under  the  circumstances,  bound  to  keep  in  repair,  being 
negligently  allowed  by  them  to  be  out  of  repair,  and 
can  with  less  propriety  be  said  to  be  damage  sustained 
by  reason  of  the  railway,  than  can  damage  caused  by 
a  breach  of  their  statutory  duty  as  carriers  of  goods. 
There  are,  so  far  as  I  know,  no  decisions  in  our  own  Courts 
which  prevent  us  from  adopting  in  this  case  the  opinion 
expressed  by  Gwynne,  J.,  in  North  Shore  R.  W.  Go.  v. 
McWillie,  17  S.  C.  R.  511,  and  holding  that  none  of  the 
prescriptive  sections  invoked  apply  to  it. 

In  the  view  I  take  of  the  case  it  thus  becomes  unneces- 
sary to  consider  whether  Robertson,  J.,  was  right  in  holding 
that  the  Act  which  applied  to  these  defendants  was  chapter 
66  of  the  Con.  Stat.  Can.,  section  83  of  which  was  repealed, 
as  he  held,  by  section  287  of  the  Railway  Act,  ch.  29,  51  Vic. 
(D.),  extending  the  prescription  from  six  months  to  one 
year,  or  whether  as  Mr.  McCarthy  argued,  the  Acts  which 
applied  to  that  part  of  the  defendants'  line  on  which  the 
accident  happened  (the  Preston  and  Berlin  Railway)  were 
the  20  Vic.  ch.  147,  and  the  Gait  and  Guelph  and  Great 
Western  Railway  Acts  therein  referred  to,  the  six  months' 
prescription  limited  by  which  was  not  affected,  as  he  also 
contended,  by  subsequent  Dominion  legislation. 

Nor  is  it  necessary  to  consider  the  application  to  an 
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Judgment,   action  of  this  character,  brought  under  our  Act  correspond- 
Osler,     ing  to  what  is  commonly  called  Lord  Campbell's  Act,  of  the 
J. A.       period  of  prescription  mentioned  in  the  Railway  Acts,  or 
whether  the  only  prescription  in  such  cases  is  that  found 
in  the  former,  namely  twelve  months  from  the  date  of  the 
death  which  gives  rise  to  the  action. 

This  also  was  a  question  not  raised  in  the  Court  below, 
and,  looking  at  the  principle  of  the  decision  in  the  recent 
case  of  Robinson  v.  Canadian  Pacific  R.  W.  Co.,  19  S.  C. 
R.  292,  and  on  appeal  to  the  Privy  Council,  (1892)  A.  C. 
481,  it  seems  to  me,  with  all  deference,  to  be  one  which 
presents  some  difficulties  worthy  of  grave  consideration. 

Maclennan,  J.  A. : — 

1  agree  with  my  brother  Osler,  and  for  the  reasons  which 
he  has  given,  that  the  cause  of  action  sued  upon  is  not 
anything  done  by  reason  of  the  railway  within  the  mean- 
ing of  the  enactments  limiting  the  bringing  of  such 
actions. 

I  am  also  of  opinion  with  the  learned  Chief  Justice  that 
the  Railway  Limitation  sections,  both  that  in  the  General 
Railway  Act,  and  those  contained  in  special  Acts  incorpora- 
ing  railways,  are  inapplicable  to  actions  brought  under 
Lord  Campbell's  Act.  That  Act  was  first  introduced  into 
the  former  province  of  united  Canada  in  1847.  At  the 
time  it  was  passed  there  were  many  railway  Acts  on  the 
statute  book  with  limitation  sections  limiting  the  time  of 
commencing  actions  to  six  months  after  damage  sustained, 
and  yet  Lord  Campbell's  Act  was  passed  limiting  the  time 
to  twelve  months  from  the  death  of  the  party  injured, 
without  making  any  exception  in  the  case  of  the  railways. 
I  think  the  effect  of  that  was  that  the  railways  were  not 
intended  to  be  excepted,  but  that  in  cases  of  death  the 
time  was  still  intended  to  be  six  months  from  the  death. 

Then  the  Grand  Trunk  and  Great  Western  Acts  were 
passed  in  1853,  and  they  are  silent  as  to  the  special  action 
given  by  the  statute,  and  I  am  unable  to  think  it  was 
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intended  thereby  to  affect  it  or  to  change  altogether  the  Judgment 
character  of  the  special  limitation  applied  to  it.  In  the  Macjlenna 
case  of  the  railway,  the  limitation  is  six  months  from  J,A- 
the  damage  or  injury  sustained  by  any  person  by  reason 
of  the  railway  ;  in  the  other  case  it  is  twelve  months  after 
the  death  of  the  deceased  person,  and  the  damages  to  be 
recovered  are  for  the  injury  to  wife,  husband,  parent  and 
child  resulting  from  the  death  of  the  person  injured.  In 
the  one  case  the  damage  or  injury  is  by  reason  of  the  rail- 
way ;  in  the  other  it  is  by  reason  of  the  death  of  the 
deceased  person.  The  Legislature  has  made  the  company 
responsible  to  the  relatives  of  the  deceased,  not  for  the  dam- 
ages arising  by  reason  of  the  railway,  but  for  the  injury 
resulting  from  the  death.  The  act  of  the  railway  did  them 
no  injury  ;  ^that  is  caused  by  the  death  of  their  relative. 
That  this  is  no  mere  verbal  distinction  is  apparent  from 
this,  that  the  relatives  named  may,  in  some  cases,  suffer  no 
injury  at  all,  but  may,  in  fact,  be  benefited  by  the  death. 
The  language  of  the  Railway  Limitation  Acts  is  therefore 
inapplicable  to  an  action  of  this  sort. 

For  these  reasons  I  think  the  appeal  should  be  dismissed* 

Appeal  dismissed  with  costs 
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Regina  v.  Edwards. 
Regina  v.  Lynch. 

Constitutional  law — Jurisdiction — Evidence — Justice  of  the  Peace — Case 
stated  under  52  Vic.  ch.  15,  sec.  5  (0). 

A  case  can  be  stated  by  a  Justice  of  the  Peace  under  52  Vic.  ch.  15,  sec. 
5  (0.),  for  the  judgment  of  the  Court  of  Appeal,  only  when  the  consti- 
tutional validity  of  the  statute  under  which  he  has  acted  is  called  in 
question  and  not  when  the  constitutional  validity  of  some  other  statute, 
such  as  a  statute  regulating  procedure  or  evidence,  is  collaterally 
attacked. 

Statement.  These  were  cases  stated  by  the  Police  Magistrate  of 
the  city  of  Toronto,  under  the  authority,  as  was  contended, 
of  52  Vic.  ch.  15,  sec.  5  (0.). 

The  defendants  were  convicted  by  him  for  selling  liquor 
contrary  to  the  provisions  of  the  Liquor  License  Act,  R.  S.  O. 
ch.  194,  the  evidence  of  the  defendants  having  been  rejected 
by  him  in  consequence  of  the  decision  in  Regina  v.  Bittle, 
21  0.  R.  605.  In  the  Edwards  case  there  was  some  direct 
evidence  of  sale  by  the  defendant.  Tn  the  Lynch  case 
there  was  only  the  presumptive  evidence  by  discovery  of 
the  appliances  for  sale  referred  to  in  section  108  of  the 
Act. 

The  questions  submitted  by  the  Police  Magistrate  were 
as  follows: — 

(1)  Does  52  Vic.  ch.  15,  apply  ? 

(2)  If  so,  do  sections  5  to  9  of  said  statute  apply  where 
the  question  sought  to  be  stated  has  already  been  decided 
by  a  Divisional  Court,  and  no  appeal  taken  therefrom 
under  the  provisions  of  section  3  of  said  statute  ? 

(3)  In  prosecutions  under  the  Liquor  License  Act,  is  the 
defendant  a  competent  witness ;  in  other  words,  can  the 
Legislature  of  the  Province  of  Ontario  create  an  offence 
under  the  Liquor  License  Act  which,  on  the  one  hand, 
does  not  come  under  section  9  of  R.  S.  O.  ch.  61,  as  being 
a  transaction  which  is  not  to  be  deemed  a  crime ;  or  on 
the  other  which  does  not  pertain  to  the  domain  of  criminal 
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law  within  the  meaning  of  the  B.  N.  A.  Act,  section  91,  Statement, 
sub-section  27  ? 

(4)  Is  section  108  of  R.  S.  0.  ch.  194,  ultra  vires  the 
authority  of  the  Legislature  of  the  Province  of  Ontario  ? 

The  first  three  questions  applied  to  both  cases,  and  the 
fourth  to  the  Lynch  case  only. 

The  cases  were  brought  on  for  argument  before  Hagarty, 
C.  J.  0.,  Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the 
18th  of  October,  1892. 

E.  E.  A.  DwVernet,  for  the  defendants. 
R.  Cartwright,  Q.  C,  for  the  Crown. 

It  was  objected  on  behalf  of  the  Crown  that  the  Police 
Magistrate  had  no  right  to  submit  the  questions,  the  va- 
lidity of  the  statute  under  which  he  exercised  jurisdiction 
not  being  brought  into  question,  but  merely  the  validity 
of  collateral  statutory  provisions  relating  to  evidence.  The 
appeal  was  argued  subject  to  this  objection,  but  it  is 
unnecessary  to  report  the  argument  on  the  merits. 

November  8th,  1892.    Hagarty,  C.  J.  O.  :— 

Regina  v.  Edwards. 

This  case  comes  before  us  on  the  statute  52  Vic.  ch.  15, 
sec.  5  (0.),  which  enacts  that  after  the  determination  by  a 
justice  of  any  complaint  which  he  is  empowered  "  to  deter- 
mine in  a  summary  way,  under  the  authority  of  a  statute 
of  this  province,  either  party  if  dissatisfied  with  his  deter- 
mination as  being  erroneous  as  regards  the  constitutional 
validity  of  the  statute  in  point  of  law,"  may  apply  within 
ten  days  to  the  justice  to  state  a  case,  etc.,  for  the  judgment 
thereon  of  the  Court  of  Appeal. 

He  informs  us  that  the  charge  was  for  selling  liquor 
without  license  contrary  to  R.  S.  0.  ch.  194.  After  evi- 
dence for  the  prosecution  the  evidence  of  the  defendant 
was  tendered,  and  the  magistrate  refused  to  receive  it, 
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Judgment,  following,  as  he  states,  the  case  of  Regina  v.  Bittle,  21  O.  R. 
Hagarty,    605,  recently  decided  in  the  Common  Pleas  Division. 

He  convicted  the  defendant,  and  at  his  counsel's  request 
submits  a  case. 

[The  learned  Chief  Justice  read  the  first  three  questions 
and  continued :] 

I  am  very  strongly  of  opinion  that  this  attempted 
appeal  does  not  lie  under  52  Vic.  ch.  15  (O). 

The  whole  question  involved  is  whether  the  magistrate 
rightly  or  wrongly  refused  to  admit  the  defendant's  evi- 
dence. 

This  is  a  matter  to  be  heard  and  decided  on  the  ordinary 
motion  to  quash  the  conviction,  and  cannot  in  my  judg- 
ment fall  within  the  section  5. 

The  question  was  not  as  to  the  constitutional  validity 
of  the  statute  under  which  the  conviction  took  place.  The 
validity  of  the  Liquor  License  Act  was  not  in  question. 

The  magistrate  very  naturally  followed  the  latest  deci- 
sion of  a  Superior  Court  as  to  the  meaning  of  the  words 
"not  being  a  crime"  in  the  9th  section  of  the  Witnesses 
and  Evidence  Act,  R.  S.  O.  ch.  61. 

It  is  quite  unnecessary  for  us  to  go  over  the  grounds  of 
our  decision  in  Regina  v.  Wason,  17  A.  R.  221,  or  to  follow 
the  appellant  further  than  is  necessary  for  our  declaring 
that  the  appeal  is  unwarranted  by  the  statute. 

Regina  v.  Lynch. 

This  appeal  comes  before  us  in  the  same  manner  as  the 
preceding  case  of  Regina  v.  Edwards. 

It  was  attempted  to  be  distinguished  in  one  particular. 

The  case  states  that  the  only  evidence  for  the  prosecu- 
tion was  that  required  by  section  108  of  R.  S.  0.  ch.  194. 

This  section  declares  that  any  shop,  house,  etc.,  in  which 
are  proved  to  exist  a  bar,  counter,  beer  pumps,  kegs,  jars, 
decanters,  etc.,  usually  found  in  taverns,  shall  be  deemed 
to  be  a  place  in  which  liquors  are  kept,  etc.,  unless  the 
contrary  is  proved  by  the  defendant. 
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On  such  evidence  the  magistrate  convicted,  refusing  to  Judgment, 
hear  the  tendered  evidence  of  the  defendant.  Hagarty, 

He  states  all  the  questions  already  set  out  in  Edwards'  C.J.O. 
Case,  adding  a  fourth  : 

Is  section  108  of  R  S.  0.  ch.  194,  ultra  vires  the  authority 
of  the  Legislature  of  the  Province  of  Ontario  ? 

I  am  inclined  to  asree  with  Mr.  Cartwriodit  that  such 
an  objection  as  to  the  matter  of  evidence  held  to  be  suffi- 
cient according  to  this  108th  section,  is  not  one  to  warrant 
the  appeal  to  this  Court  under  this  fifth  section  of  52 
Vic.  ch.  15. 

If  it  were  necessarj^  to  discuss  it,  I  should  decide  it 
against  the  appellant.  The  Liquor  License  Act  is  legisla- 
tion on  a  general  subject  clearly  within  the  jurisdiction 
of  our  Legislature,  as  to  the  granting  of  licenses  and  the 
regulations  of  taverns,  etc. 

The  sections  from  106  to  114  contain  numerous  pro- 
visions as  to  the  evidence  required  to  establish  liability  as 
to  what  shall  be  considered  a  place  where  liquors  are  kept 
for  sale ;  that  it  shall  not  be  necessary  to  prove  actual 
payment  of  money  or  actual  consumption  of  liquor;  as 
to  the  effect  of  keeping  lights  burning  within  prohibited 
hours ;  as  to  signs  exhibited ;  as  to  the  liability  of  occu- 
pants for  sales,  etc.,  by  other  persons,  etc.  These  provi- 
sions seem  to  be  naturally  proper  to  ensure  the  due  obser- 
vances of  the  law  and  to  punish  its  violations  ;  and  must, 
I  think,  be  held  to  be  necessarily  within  the  rights  of  the 
Legislature  authorized  to  legislate  exclusively  on  the  gen- 
eral subject  committed  to  its  jurisdiction. 

In  any  view  of  the  case,  I  consider  that  the  appeal  fails.  • 

Burton,  J.  A. : — 

I  am  clearly  of  opinion  that  the  Police  Magistrate  was 
not  authorized  to  submit  the  questions  in  these  cases  for 
our  opinion,  nor  have  we  any  jurisdiction  to  entertain 
them.  The  constitutional  validity  of  the  statute  under 
which  he  was  assuming  to  determine  a  complaint  in  a  sum- 
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mary  way  is  the  only  matter  that  can  be  so  submitted. 
The  correctness  of  his  decision  on  the  points  submitted 
could  only  be  enquired  into  on  appeal,  and  I  therefore 
offer  no  opinion  upon  them. 

Osler,  J.  A. : — 

In  Regina  v.  Edivards,  the  defendant  has  been  con- 
victed on  two  separate  informations  for  the  offences  of 
selling  liquor  without  license  on  the  11th  and  14th  Novem- 
ber, 1891,  contrary  to  the  provisions  of  section  49  of  R  S.  O. 
ch.  194. 

In  Regina  v.  Lynch,  the  defendant  has  been  convicted 
of  a  similar  offence,  the  only  evidence  against  him,  as  it  is 
said,  being  the  presumption  which  by  section  108  of  the  Li- 
quor License  Act,  is  declared  to  arise  where  a  person  is  in 
occupation  of  a  house  or  shop,  etc.,  in  which  are  found  appli- 
ances or  preparations  similar  to  those  usually  found  in 
taverns  and  shops  where  spirituous  liquors  are  accustomed 
to  be  sold.  The  convicting  magistrate  has,  at  the  request 
of  the  defendant's  counsel,  stated  for  the  opinion  of  this 
Court  in  pursuance  of  the  assumed  authority  of  52  Vic.  ch. 
15,  sees.  5-9  (O.),  a  special  case  setting  forth  the  facts  and 
grounds  of  his  determination,  and  the  questions  on  which 
he  asks  for  our  opinion  are  : 

[The  learned  Judge  read  the  questions  and  continued :] 

The  first  three  apply  to  both  cases  alike,  and  the  fourth 
to  the  Lynch  case. 

The  first  of  these  questions,  though  not  one  which  under 
any  circumstances  a  magistrate  is  authorized  to  submit,  is 
one  which  we  must,  as  a  preliminary  to  our  entertaining 
the  case  at  all,  ourselves  put  and  answer. 

The  power  of  the  magistrate  to  state  a  case,  and  our 
jurisdiction  to  hear  and  dispose  of  it,  depend  altogether 
upon  section  5  of  the  recent  Act.  It  is  in  this  country 
a  novel  jurisdiction  and  of  very  limited  scope.  It  is  confined 
expressly  to  the  constitutional  validity  in  point  of  law  of  a 
provincial  statute  under  the  authority  of  which  the  justice 
has  determined  summarily  any  information  or  complaint 


Judgment. 

BUBTON, 
J.A. 
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which  he  has  the  power  to  determine  in  a  summary  way.  Judgment. 
It  is  the  validity  of  the  statute  which  gives  the  justice  Osler, 
jurisdiction,  and  upon  which  he  acts  in  entertaining  and  J-A* 
determining  the  particular  complaint — of  the  statute,  the 
infraction    of  which,  or  perhaps  of   a  by-law  created 
under  authority  of  which,  is  complained  of — which  alone 
can  be  enquired  into.    The  section  seems  not  in  terms  to 
authorize  an  enquiry  into  the  validity  of  an  Act  which 
regulates  or  is  assumed  to  regulate  some  matter  of  pro- 
cedure in  the  course  of  the  case  as,  for  example,  the  rejec- 
tion of  evidence  or  what  may  be  deemed  evidence,  or  suffi- 
cient or  prima  facie  evidence,  matters  which  are  collateral 
to  the  main  question  of  the  magistrate's  jurisdiction  to 
entertain  the  information  at  all. 

The  substantial  questions  which  the  magistrate  has  at- 
tempted to  submit  to  us  in  these  cases  are  all  of  this  col- 
lateral or  incidental  kind,  relating  to  the  competency  of  the 
accused  as  a  witness,  and  the  competency  of  the  Legisla- 
ture to  pass  section  108  dealing  with  a  question  of  evi- 
dence. 

I  think  the  justice  has  no  power  under  section  5  to  state 
a  case  or  question  of  that  kind,  and  that  we  have  no  juris- 
diction to  entertain  it.  There  are  other  well-known 
methods  by  which  an  error  of  the  magistrate  in  such  mat- 
ters as  those  here  complained  of  may  be  corrected.  I  think 
it  was  not  intended  to  give  a  further  remedy  in  respect  of 
them.  I  have  not  overlooked  the  provisions  of  section  7, 
which  gives  power  to  this  Court  to  "  amend  the  determi- 
nation in  respect  of  which  the  case  has  been  stated,"  or 
"remit  the  matter  to  the  justice,"  which  powers  almost  seem 
to  infer  the  right  to  entertain  matters  collateral  to  the 
decision,  or  occurring  in  the  course  of  the  trial.  I  think, 
however,  that  the  language  of  section  5  is  too  rigid  to 
admit  of  being  relaxed  by  general  expressions  of  this  kind. 

Under  the  circumstances  I  should  think  it  not  a  case  for 
costs,  but  at  all  events  the  14th  section  of  the  Act  52  Yic. 
ch.  15,  expressly  precludes  us  from  awarding  any  costs 
against  the  defendants. 

91 — VOL.  XIX  A.R. 
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Judgment.  MACLENNAN,  J.  A.  :— 
Maclennan, 

J,A*  I  am  of  opinion  that  these  appeals  ought  to  be  quashed 

upon  the  preliminary  objection  raised  by  Mr.  Cartwright. 

The  cases  for  the  appeals  are  stated  under  section  5  of  52 
Vic.  ch.  15  (0.).  That  section  provides  that  a  case  for 
the  opinion  of  this  Court  may  be  stated  after  the  determi- 
nation by  a  justice  of  any  information  or  complaint  which 
he  has  power  to  determine  in  a  summary  way  under  the 
authority  of  a  statute  of  this  province,  if  either  party  is 
dissatisfied  with  the  determination  as  being  erroneous  as 
regards  the  constitutional  validity  of  the  statute  in  point 
of  law. 

I  think  when  the  language  of  this  section  is  attended  to 
it  is  apparent  that  what  the  Legislature  intended  to  do, 
was  to  give  an  appeal  whenever  the  constitutional  validity 
of  the  statute  which  gave,  or  purported  to  give  the  magis- 
trate the  summary  jurisdiction  which  he  was  assuming  to 
exercise,  was  questioned.  The  Act  under  which  the  magis- 
trate was  proceeding  in  these  cases  was  the  Liquor  License 
Act.  The  constitutional  validity  of  that  Act  was  not 
disputed.  The  jurisdiction  of  the  magistrate  was  admitted. 
The  objections  which  were  taken  were  objections  as  to  the 
admission  or  rejection  of  evidence.  It  is  true  that  in  the 
second  of  the  two  cases  the  validity  of  one  particular  sec- 
tion of  the  Act  was  questioned,  viz.,  section  108  ;  but  the 
section  of  52  Vic.  ch.  15,  does  not  give  an  appeal  where 
merely  a  single  section  is  in  question ;  what  it  speaks 
of  is  " the  constitutional  validity  of  the  statute"  that  is 
the  statute  which  gives  the  magistrate  his  jurisdiction. 

But  if  I  am  wrong  in  this  opinion,  having  heard  the 
argument  addressed  to  us  upon  the  merits,  I  am  of  opinion 
that  section  108  of  ch.  194  is  not  ultra  vires,  and  also  that 
the  proceedings  in  question  were  crimes  within  the  mean- 
ing of  section  9  of  K.  S.  0.  ch.  61. 


Appeals  quashed. 
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In  re  Gillespie  et  al.  and  the  City  of  Toronto. 


Municipal    corporations — Local    improvements — By-law — Variance  be- 
tween notice  of  intention  to  pass  and  by-law. 

In  carrying  out  a  local  improvement  the  council  may  either  ascertain  and 
provide  for  the  cost  of  the  work  before  it  is  actually  commenced  by 
imposing  and  confirming  the  assessment  necessary  for  that  purpose,  or 
they  may  do  the  work  first  and  make  the  special  assessment  after  its 
completion. 

A  by-law  imposing  assessments  for  local  improvements  initiated  by  the 
city  was  quashed  where  the  work  done  and  the  times  of  payment 
therefor  were  different  from  those  set  out  in  the  notice  of  intention  to 
do  the  work. 

Per  Osler,  J.  A. — The  by-law  was  bad  on  the  further  grounds  (1)  that 
the  notice  given  to  the  ratepayers  was  of  an  improvement  costing  the 
sums  named  therein,  to  be  provided  for  by  an  assessment  to  be  made 
and  confirmed  before  the  commencement  of  the  work,  while  the  by-law 
imposed  an  assessment  for  the  cost  of  construction  as  ascertained  after 
its  execution  ;  and  (2)  that  a  petition  duly  signed  objecting  to  the  per- 
formance of  the  work  had  been,  within  the  proper  time,  delivered  to  the 
council. 

The  motion  to  quash  the  by-law  was  dismissed  by  Galt,  C.  J. ,  on  the  ground 
that  it  had  been  expressly  validated  by  54  Vic.  ch.  82,  sec.  14  (0. ).  While 
an  appeal  from  the  judgment  was  pending  55  Vic.  ch.  90  (0. )  was  passed, 
section  6  of  which  enacted  that  ! '  nothing  contained  herein  or  in  the 
Act  passed  in  the  54th  year  of  Her  Majesty's  reign  and  chaptered  82, 
shall  affect  any  action  or  proceeding  now  pending. " 

Per  Osler,  J.  A. — The  latter  Act  was  declaratory  or  retrospective  ;  its 
effect  was  to  prevent  the  defendants  from  asserting  that  the  by-law  had 
been  validated  by  the  earlier  Act,  and  therefore  the  by-law  being  defec- 
tive the  judgment  must  be  reversed,  though  it  was  right  when  it  was 
delivered. 

Quilter  v.  Mapleson,  47  L.  T.  N.  S.  561,  referred  to. 
Judgment  of  Galt,  0.  J.,  reversed. 

This  was  an  appeal  from  the  judgment  of  Galt,  C.  J.,  statement, 
dismissing  with  costs  a  motion  to  quash  a  local  improve- 
ment by-law  of  the  city  of  Toronto. 

On  the  17th  of  April,  1891,  the  by-law  in  question 
(No.  2,883),  was  passed,  entituled  "  By-law  to  provide  for 
borrowing  money  by  the  issue  of  debentures  secured  by 
local  special  rates  for  the  construction  of  a  macadam  and 
granite  set  roadway,  and  stone  curbing,  on  Bloor  street, 
between  Yonge  street  and  Avenue  road  in  the  wards  of 
St.  Paul  and  St.  John." 

The  by-law  recited  that  in  the  opinion  of  the  council  it 
had  become  necessary  to  construct  said  macadam  and 
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Statement,  granite  set  roadway  and  stone  curbing  as  a  local  improve- 
ment, and  that  the  council  had  given  no£ice  of  their  intention 
to  pass  a  by-law  for  that  purpose,  and  to  assess  and  levy 
the  cost  of  such  work  upon  the  real  property  fronting  or 
abutting  upon  Bloor  street,  within  the  said  limits,  pursuant 
to  the  provisions  of  the  statutes  in  that  behalf.  It  recited 
further  that  the  majority  of  the  owners  of  such  real  pro- 
perty, representing  at  least  half  in  value  thereof,  had  not,, 
although  duly  notified,  petitioned  the  council  against  the 
said  work  and  assessment. 

The  by-law  then  set  out  a  description  of  the  real  pro- 
perty "  immediately,  directly,  equally,  and  specially  bene- 
fited "  by  the  construction  of  the  proposed  work,  and  its 
value.  It  recited  that  the  work  had  been  constructed,  and 
that  the  total  cost  thereof  was  $21,320.29,  of  which  "  the 
city  disburses  $13,459.35,  being  the  share  of  the  cost  of 
intersections,  exemptions,  and  street  railway  proportions," 
and  that  the  remaining  $7,860.94  was  to  be  defrayed  by  the 
ratepayers,  and  was  the  amount  of  the  debt  to  be  created  by 
the  by-law. 

The  annual  sums  to  be  raised  for  principal  and  interest 
during  five  years,  the  currency  of  the  debentures  to  be 
issued  under  the  by-law, were  then  set  forth  and  recited,  and 
further  that  it  was  expedient  to  raise  the  sum  of  $7,860.94 
by  debentures  of  the  corporation  to  defray  that  part  of 
the  expense  of  the  work  payable  by  local  special  rates. 

The  by-law  then  enacted  that  debentures  should  be  issued 
for  a  loan  of  $7,860.94  payable  at  the  expiration  of  five 
years  "  from  the  date  of  the  issue  of  the  same" ;  and  that 
during  their  currency,  the  amounts  set  forth  for  principal 
and  interest  necessary  to  discharge  them  should  be  raised  by 
special  rate  upon  the  real  property  described  in  each  year,, 
"for  the  next  succeeding  five  years."  The  by-law  con- 
tained other  provisions  in  reference  to  the  debentures,  and 
enacted  that  it  should  come  into  operation  and  take  effect 
on  the  17th  April,  1891. 

The  dissatisfied  ratepayers  presented  to  the  council  a 
petition,  the  terms  and  effect  of  which  are  explained  in 
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the  judgments,  and  in  those  judgments  further  facts  are  Statement 
stated. 

On  the  16th  of  July,  1891,  the  appellants  moved  to 
quash  this  by-law,  and  the  motion  was  heard  on  the  11th 
of  September,  1891,  by  Galt,  G.  J.,  who  dismissed  the 
motion  with  costs,  on  the  short  ground  that  in  conse- 
quence of  54  Yic.  ch.  82  (0.),  the  objections  could  not  pre- 
vail. After  this  judgment  55  Vic.  ch.  90  (O.)  was  passed, 
limiting  the  scope  of  54  Vic.  ch.  82  (0.). 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  Burton, 
Osler,  and  Maclennan,  JJ.  A.,  on  the  31st  of  May,  and  1st 
of  June,  1892.  At  that  time  the  effect  of  the  legislation 
was  not  referred  to,  bat  subsequently  the  Court  intimated 
that  they  desired  to  hear  argument  as  to  its  effect,  when 
counsel  for  the  respondents  stated  that  no  benefit  was 
claimed  from  the  legislation  in  question. 

Aylesivorth,  Q.  C,  for  the  appellants.  The  by-law  is 
illegal,  inasmuch  as  the  work  in  question  was  proceeded 
with,  and  the  by-law  was  passed,  notwithstanding  the  fact 
that  a  petition  objecting  thereto,  signed  by  a  majority 
of  the  ratepayers,  had  been  duly  presented  to  the  city 
council  before  the  expiration  of  the  time  by  law  limited  for 
the  presentation  of  such  a  petition.  The  terms  of  the  by-law 
as  passed  depart  from  the  terms  stated  in  the  notice  of 
intention  given  to  the  property  owners  in  respect  of  the 
number  of  years  during  which  the  annual  assessments 
are  to  be  levied,  and  the  amount  to  be  raised  under  the 
by-law  is  in  excess  of  that  asked  for  the  work,  and  includes 
items  of  expenditure  which  there  is  no  legal  warrant  for 
levying  on  the  local  property  owners,  particularly  $800 
for  "  interest  on  expenditure,"  "  altering  culverts,  $549.44," 
and  "sundry  expenses,  such  as  engineering,  $150." 

//.  M.  Mowat,  for  the  respondents.  The  by-law  in  ques- 
tion is  good.  The  work  for  the  cost  of  which  the  assess- 
ment is  made  was  necessary.  The  so-called  petition  against 
it  is  really  a  petition  for  it,  and  was  so  considered  by  the 
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Argument.  cfty  council.  The  appellants  have  not  acted  reasonably 
or  in  good  faith.  They  stand  by  in  silence  while  a  new  road- 
way is  being  put  down  for  them,  knowing  well  that  it  is  to 
be  paid  for  by  special  assessment  on  their  properties,  and 
two  years  after  it  is  laid  they  endeavour  to  get  the  Court  to 
relieve  them  from  paying  for  it.  The  Court  should  not  in- 
tervene when  the  conduct  of  the  parties  asking  relief  is  un- 
meritorious  or  ambiguous  :  State  Y.Jersey  City,  2  Dutcher, 
444.  The  items  of  expenditure  objected  to  are  entirely 
incidental  to  the  construction  of  the  roadway  :  (1)  the 
payment  to  workmen  and  contractors  must  be  made  at  the 
time  of  construction,  and  it  would  not  be  just  that  the  city 
at  large  should  be  at  the  cost  of  borrowing  money  to  do 
this  ;  (2)  if  the  road  is  to  be  well  drained,  culverts  are  ne- 
cessary ;  (3)  the  expenses  of  engineering  and  inspection 
should  be  a  charge  on  the  property  benefited,  and  not  on 
the  ratepayers  at  large  :  Porter  v.  Purdy,  29  N.  Y.,  106. 
Aylesworth,  Q.  C,  in  reply. 

November  8th,  1892.    Burton.  J.  A. : — 

I  am  not  at  all  surprised  at  the  city  clerk  misapprehend- 
ing the  meaning  of  the  petition  presented  to  the  council 
and  construing  it  as  a  petition  against  the  construction  of 
a  stone  sidewalk  and  sodding  of  the  boulevard  as  a  local 
improvement,  and  impliedly  assenting  to  the  macadamized 
roadway,  though  when  attention  is  called  to  it,  and  it  is 
scrutinized  closely, it  may  be  susceptible  of  the  construction 
now  contended  for,  but  the  draftsman  has  done  his  best  to 
make  his  meaning  obscure. 

I  do  not  see  my  way  to  upholding  the  by-law  against 
the  formidable  objection  of  its  departing  from  the  terms  of 
the  notice,  and  authorizing  the  issue  of  debentures  payable 
in  five  instead  of  twenty-five  years. 

Nor  do  I  think  the  delay  in  moving  fatal.  The  peti- 
tioners may  well  have  thought  that  their  protest  had  been 
submitted  to,  and  that  the  work  was  proceeding  not  as  a 
local  improvement  but  as  a  general  work. 
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I  think,  therefore,  that  we  must  grant  the  appeal  and  Judgment, 

quash  the  by-law.  Burton, 

As  the  parties  intimated  that  they  did  not  intend  to  J,A° 
rely  on  the  alleged  validating  Acts  I  have  not  considered 
them. 


Osler,  J.  A. : — 


[The  learned  Judge  stated  the  facts  as  above  set  out  and 
continued  :] 

On  the  4th  of  May,  1891,  was  passed  54  Vic.  ch.  82,  an  Act 
respecting  the  city  of  Toronto ;  section  14  of  which  enacts 
that  all  by-laws  "  heretofore  passed  by  the  council  of  the 
city :  (1)  for  borrowing  money  on  the  general  credit  of  the 
city  to  provide  for  the  payment  of  the  city's  share  of  local 
improvements  and  works ;  (2)  for  borrowing  money  for 
the  issue  of  debentures  secured  by  special  assessments 
upon  the  property  of  the  Toronto  Street  Railway  Company 
to  provide  for  the  payment  of  the  costs  of  the  said  com- 
pany's share  of  local  improvements  and  works ;  (3) 
and  for  borrowing  money  for  the  issue  of  debentures 
secured  by  special  assessments  on  the  real  property  bene- 
fited by  such  improvements  and  works,  and  all  special 
assessments  and  all  debentures  issued,  or  to  be  issued 
thereunder,  are  hereby  validated  and  confirmed." 

The  printer  or  the  draftsman  has  used  the  expression 
u  for  the  issue  of  debentures,"  in  clauses  (2)  and  (3).  Evi- 
dently what  was  intended  is,  "  by  the  issue,"  etc.,  and  the 
blunder  need  not  have  been  noticed  if  it  had  not  been 
insisted  upon  in  one  of  the  reasons  of  appeal,  as  shewing 
that  this  by-law  was  not  within  the  section. 

I  have  numbered  the  several  clauses  of  the  section  in 
order  more  clearly  to  shew  the  three  different  classes  of  by- 
laws referred  to  therein  ;  and  I  think  there  can  be  no  doubt 
that  the  by-law  in  question  is  one  which  comes  within  the 
3rd  class,  as  a  by-law  for  borrowing  money  by  the  issue  of 
debentures  secured  by  special  assessment  on  the  real  pro- 
perty benefited  by  local  improvements  and  works. 
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Judgment.      As  therefore  the  law  stood  on  the  4th  of  May,  1891,  the 
Osler,     day  of  the  passage  of  the  Act,  the  by-law  thereby  became 
JA"      and  was  validated  and  confirmed. 

Notwithstanding  this  Act,  and  doubtless  in  ignorance 
of  the  fact  that  the  citv  had  succeeded  in  having  inserted 

ml  O 

therein  a  sweeping  clause  of  this  nature,  an  application 
was  made  on  the  16th  July,  1891,  more  than  two  months 
afterwards,  for  the  purpose  of  setting  aside  or  quashing 
the  by-law,  on  several  grounds  set  forth  in  the  notice  of 
motion.  The  motion  came  on  to  be  heard  before  the 
learned  Chief  Justice  of  the  Common  Pleas  on  the  11th 
September,  1891,  and  on  the  17th  of  that  month  judgment 
was  delivered  dismissing  it  on  the  ground  that  by  the  sec- 
tion of  the  Act  referred  to,  "  all  such  by-laws  were  vali- 
dated and  confirmed." 

The  present  appeal  from  that  judgment  was  then  brought, 
the  fate  of  which,  had  it  come  on  for  hearing  at  the 
November  Sittings,  1891,  or  the  January  or  March  Sittings 
of  the  present  year,  must  inevitably  have  been  a  dismissal 
on  the  ground  relied  on  by  Chief  Justice  Gait.  In  the 
following  session  however,  another  of  the  annual  Acts  res- 
pecting the  city  of  Toronto  was  passed,  55  Yic.  ch.  90, 
(14th  April,  1892),  section  6  of  which  enacts  that  "  all  by- 
laws passed  by  the  council  of  the  city  since  the  4th  May, 
1891,  and  before  the  31st  December,  1891,  for  borrowing 
mone}^,  all  debentures  issued  or  to  be  issued  thereunder, 
and  all  special  assessments  made  for  payment  of  such  de- 
bentures are  hereby  validated  and  confirmed."  Then 
follows  the  reasonable  proviso  "  that  nothing  herein  con- 
tained shall  apply  to  any  by-law  in  respect  of  which 
any  proceedings  have  been  taken  to  set  aside  or  quash 
the  same "  Thus  far,  the  proviso  clearly  relates  to  by- 
laws passed  between  the  4th  May  and  31st  December, 
1891,  but  it  continues  :  "and  nothing  herein  contained,  or 
in  the  Act  passed  in  the  54th  year  of  the  reign  of  Her 
Majesty,  chaptered  82,  shall  affect  any  action  or  proceeding 
now  pending."  There  is,  in  fact,  nothing  in  the  former 
part  of  the  Act  of  55  Vic.  which  can  possibly  apply  to 
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this  by-law,  nor  is  there  anything  in  the  Act  of  54  Vic.  Judgment, 
which  applies  to  it,  except  the  validating  section  14.  Osler, 
It  is  difficult  to  believe  that  the  Legislature  could  have  ',-A' 
intended  by  this  subsequent  legislation  to  except  from  the 
operation  of  that  Act,  a  by-law  which  had  become  vali- 
dated thereby  months  before  any  one  had  attempted  to 
attack  it,  and  thus  to  set  up  a  proceeding  for  which,  when  it 
was  commenced,  there  was  absolutely  no  legal  justification, 
and  which  had  in  fact  been  dismissed  for  that  very  reason 
nearly  seven  months  before  the  passage  of  the  Act  now 
relied  upon  by  the  appellants.  Yet  if,  as  must  be  conceded, 
the  appeal  is  a  step  in  the  cause  or  matter  in  which  the 
judgment  complained  of  was  given  :  Con.  Rule  813,  Hately 
v.  Merchants  Despatch  Co.,  12  A.  R.  640,  this  would 
appear  to  be  the  inevitable  effect  of  the  last  clause  of 
the  6th  section  of  the  later  Act  inasmuch  as  by  virtue  of  the 
appeal  the  application  to  quash  the  by-law  was,  notwith- 
standing its  dismissal,  still  pending  when  the  Act  was 
passed.  It  therefore  comes  within  the  very  terms 
of  the  saving  clause,  and  is  not  affected  by  the  Act 
54  Vic.  ch.  82,  sec.  14,  and  as  against  such  application 
that  Act  has  not  validated  the  by-law.  I  have  hesitated 
long  before  arriving  at  this  conclusion,  though  the  respon- 
dents did  not  argue  against  it,  because  it  conflicts  with  the 
presumption  against  giving  a  retrospective  operation  to  a 
statute,  and  its  effect  is  to  deprive  the  defendants  of  the 
right  they  had  acquired  by  the  validation  of  their  by-law 
by  the  earlier  Act ;  but  where  the  language  of  the  Act  is 
plainly  declaratory  or  retrospective,  this  presumption  must 
yield  to  it,  and,  I  am  unable  to  see  how,  in  this  instance,  it 
is  capable  of  any  meaning  at  all  unless  it  be  so  regarded. 
If  the  defendants  are  driven  to  rely  upon  the  Act  of  54 
Vic.  in  support  of  the  by-law,  or  of  the  judgment  below, 
they  are  met  by  the  imperative  language  of  the  Act  of  the 
present  year,  that  nothing  in  the  Act  of  54  Vic.  "  shall 
affect  any  action  or  proceeding  now  pending." 

I  refer  to  Moon  v.  Burden,  2  Exch.  22  ;  Doolubdass  Pet- 
tamberdass  v.  Ramhll  Thachoorseydass,  7  Moo.  P.  C.  239 ; 
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Judgment.  jackson  v<  Woolley,  8  E.  &  B.  778>;  Burn  v.  Carvalho, 
Osler,  1  A.  &  E.  895  ;  Hitchcock  v.  Way,  6  A.  &  E.  946  ;  In  re 
J  A'  Cochran's  Estate,  De  Wolf  v.  Lindsell,  L.  R  5  Eq.  209 ; 
Par  do  v.  Bingham,  L.  R  4  Ch.  735  ;  Kimbray  v.  Draper, 
L.  R  3  Q.  B.  160  ;  Ex  parte  Todd,  19  Q.  B.  D.  186. 

There  is  no  difficulty  in  giving  effect  to  this  new  legisla- 
tion merely  because  we  may  have  to  reverse  a  judgment 
which  was  admittedly  right  when  it  was  given,  for  the 
jurisdiction  of  this  Court  is  not  confined  to  giving  the 
judgment  and  making  the  decree  or  order  which  ought  to 
have  been  made  by  the  Court  below,  but  extends  also  to 
making  such  further  or  other  order  as  the  case  may  require  : 
Judicature  Act,  R  S.  0.  ch.  44,  sec.  47,  and  if  the  con- 
sequence of  the  removal  of  the  protection  of  the  validating 
Act  is  that  the  by-law  appears  to  be  defective,  this  Court 
can  now  make  such  other  order  as  the  case  in  that  event 
will  require :  Quilter  v.  Mapleson,  47  L.  T.  N.  S.  561. 

It  becomes,  therefore,  necessary  to  consider  whether  the 
by-law  is  valid  apart  from  the  statutes. 

The  defendants  content  themselves  with  saying  that  the 
plaintiffs  have  not  made  out  a  case.  They  file  no  affidavits 
and  offer  no  explanation  of  alleged  defects  in  their  pro- 
ceedings. 

It  appears  on  the  face  of  the  by-law  that  its  object  is  to 
authorize  the  issue  of  debentures  to  pay  for  a  certain  pro- 
portion of  the  cost  of  a  work  which  had  been  already 
constructed. 

The  work  is  described  as  a  macadam  and  granite  set 
roadway,  and  stone  curbing,  on  Bloor  street,  which  it  was 
in  the  opinion  of  the  council  desirable  and  necessary  to 
construct  as  a  local  improvement. 

The  main  question  is  as  to  the  authority  of  the  council 
to  pass  the  by-law. 

The  work  was  initiated  by  the  council,  that  is  to  say,  it 
was  undertaken  by  them  without  being  petitioned  for  by 
the  owners  of  the  property  to  be  benefited  and  assessed  for 
the  cost  of  construction. 

The  sections  of  the  Municipal  Act  which  deal  with  the 
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powers  of  the  council  and  the  mode  of  imposing  assess-  Judgment, 
ments,  in  respect  of  local  improvements,  are  so  loosely  and  Oslkk, 
obscurely  framed  that  it  is  anything  but  clear  how  the  JA' 
powers  of  the  council  are  to  be  exercised  if  they  do  not 
proceed  by  passing  a  by-law  in  the  first  instance  before 
the  construction  of  the  work  is  undertaken. 

Sections  612  and  613,  which  are  the  general  sections, 
confer  general  powers  to  pass  by-laws  for  making  local 
improvements  of  the  character  described  in  section  612,  sub- 
section 2,  and  provide  for  the  manner  in  which  such  powers 
are  to  be  exercised,  and  the  assessment  made  and  carried 
out.  They  imply  that  such  work  is  to  be  performed  under 
a  special  by-law  passed  for  the  particular  case,  and  that  is 
a  course  which  may  undoubtedly  be  taken  if  the  council 
choose  to  adopt  it. 

Section  615,  however,  provides  that  it  shall  be  deemed 
to  have  been  and  to  be  a  sufficient  compliance  with  the 
provisions  of  section  612  if  the  council  shall  have  passed  or 
shall  pass  a  general  by-law  or  by-laws  providing  the  means 
of  ascertaining  and  determining  what  real  property  will 
be  immediately  benefited  by  any  proposed  work  or  im- 
provement, the  expense  of  which  is  to  be  assessed  upon 
such  property,  and  of  ascertaining  and  determining  the 
proportions  in  which  the  assessment  of  the  final  cost  there- 
of is  to  be  made  on  the  various  portions  of  the  real  estate 
to  be  benefited ;  and  that  it  shall  not  be  deemed  to  have 
been  or  to  be  necessary  to  pass  a  special  by-law  in  each 
particular  instance  for  such  purposes. 

Admittedly  there  was  in  this  instance  no  special  by-law 
for  the  construction  of  the  work.  Whether  the  council 
had  passed  a  general  by-law  under  the  above  section  is  a 
matter  which  neither  party  has  brought  to  our  notice.  The 
defendants'  counsel  urged  that  we  were  bound  to  take 
judicial  notice  that  there  was  such  a  by-law,  but  municipal 
by-laws  have  not  yet  been  placed  on  the  same  footing  as 
an  Act  of  Parliament  in  this  respect.  It  may  be  that  resi- 
dents of  the  municipality  must,  at  their  peril,  take  notice 
of  such  by-laws,  but  that  is  a  very  different  thing  from 


722 


ONTARIO  APPEAL  REPORTS. 


[VOL. 


Judgment,  the  Courts  being  bound  to  do  so  when  the  proceedings  of 
Osler,  the  council  are  brought  into  question.  The  defendants 
J,A-  could  very  readily  have  produced  and  proved  such  a  by- 
law, if  there  be  one,  but  they  have  studiously  declined  to 
produce  or  prove  anything.  Indeed,  if  we  could  take  notice 
of  the  existence  and  provisions  of  such  a  by-law  from  any- 
thing which  we  had  before  us  in  a  recent  case  (Fleming  v. 
City  of  Toronto,  19  A.  K  318)  it  would  hardly  aid  the 
defendants.  I  think  it  would  probably  shew  that  the 
first  condition  of  the  exercise  of  their  powers  under  it  had 
not  been  complied  with. 

Besides  the  sections  already  referred  to  sections  617,  618 
and  619,  bear  upon  the  case. 

It  is  not  easy  to  wTork  out  the  procedure  under  this 
group  of  sections,  if  they  are  very  rigidly  or  critically 
construed.  Some  of  their  provisions,  indeed,  it  appears 
to  me  impossible  to  harmonize. 

It  does,  however,  pretty  clearly  appear,  taking  them  to- 
gether, that  in  undertaking  a  local  improvement,  one  of 
two  courses  is  open  to  the  council,  whether  the  procedure 
is  under  section  612  as  modified  (impliedly)  by  section 
617,  sub-section  4,  or  under  section  615.  Having  given 
notice  of  their  intention  to  undertake  the  work,  they  may 
proceed  at  once  to  ascertain  the  properties  benefited,  and 
to  ascertain  and  assess  against  them  their  proper  propor- 
tions of  the  estimated  cost,  and  to  have  such  assessment 
confirmed  by  the  Court  of  Revision,  and,  if  necessary,  on 
appeal  to  the  County  Judge,  before  the  work  is  actually 
commenced:  sections  612  (1),  613,  618.  If  the  proposed  work 
is  effectually  petitioned  against  within  the  prescribed 
time  (one  month  after  the  last  publication  of  the  notice 
of  the  council's  intention  to  undertake  it),  these  pro- 
ceedings, so  far  as  they  may  have  gone,  will  simply 
fall  to  the  ground;  but  the  council  do  not  enter  upon 
the  construction  or  performance  of  the  work  until  the 
properties  benefited  and  the  cost  have  been  actually 
ascertained  and  provided  for  by  the  assessment  therefor  as 
finally  confirmed. 
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Inasmuch,  however,  as  the  cost  of  a  proposed  work  is  Judgment, 
often  difficult  to  be  ascertained  with  certainty  beforehand,  Osler, 
power  has  also  been  conferred  upon  the  council  to  do  it  J,A* 
first;  and  make  the  assessment  after  its  completion ;  and 
the  cost  is  then  limited  by  nothing  but  the  actual  expen- 
diture. If  they  adopt  that  course,  they  give  notice  of 
their  intention  to  undertake  it,  and  if  not  effectually 
petitioned  against,  they  may  proceed  with  and  complete 
the  work  before  making  any  assessment  therefor  ;  and  the 
notice  stands  good  as  the  authority  for  undertaking  it  and 
for  making  the  assessment  and  passing  all  necessary  by- 
laws, whether  by  the  same  council  or  the  council  in  any 
succeeding  year:  sections  612  (1),  615,  617  (1),  (4),  619. 
The  last  section  emphasizes  their  power  in  this  respect, 
expressly  enabling  them  to  obtain  temporary  loans  and 
advances  to  meet  the  cost  of  the  work  until  its  completion 
and  in  their  option  to  make  the  special  assessment  for  the 
cost  thereof  after  the  work  had  been  completed. 

In  one  or  other  of  these  two  ways  only  can  the  assess- 
ment be  legally  made,  although  no  doubt  if  the  former 
method  is  adopted,  and  the  funds  provided  fall  short,  an 
additional  assessment  or  assessments  may  be  made. 

Between  sections  612,  617  (1),  (2),  and  (4),  and  618  (1), 
(2),  it  seems  doubtful  whether  the  notice  of  the  intention 
of  the  council  to  undertake  the  work  where  no  general  by- 
law has  been  passed  under  section  615,  ought  not  to  be 
founded  upon  a  by-law. 

The  publication  of  such  a  notice  describing  the  work  to 
be  undertaken  as  a  local  improvement,  the  cost  of  which 
is  to  be  assessed  upon  the  property  benefited,  is,  however, 
in  all  cases  one  essential  preliminary  to  the  exercise  of  the 
jurisdiction  of  the  council  to  undertake  it  in  that  manner. 

One  of  the  principal  objections  to  the  by-law  now  in 
question  is  that  the  work  or  undertaking  mentioned  therein 
and  part  of  the  cost  of  which  it  purports  to  provide  for 
and  to  charge  upon  the  property  owners,  is  not  that  which 
is  mentioned  in  the  notice  given  by  the  defendants  as  the 
work  which  they  proposed  to  execute  or  undertake. 
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Judgment.  Another,  equally  formidable,  is  that  while  the  by-law 
Osler,  imposes  an  assessment  for  the  total  cost  of  construction  as 
J,A*  ascertained  after  the  execution  of  the  work  the  only 
assessment  of  which  the  parties  interested  appear  to  have 
had  notice,  is  of  one  which  was  to  be  made  and  confirmed 
before  the  work  was  actually  undertaken  and  for  a  much 
smaller  estimated  cost. 

A  comparison  of  the  notice  with  the  by-law  bears  out 
these  objections. 

The  notice  informs  the  parties  interested  that  it  is  the 
intention  of  the  council  to  pass  a  by-law  providing  for  the 
construction  of  a  "  macadam  roadway "  on  Bloor  street 
from  Yonge  street  to  Avenue  road,  which  improvement 
is  intended  to  be  carried  out  as  a  local  improvement,  and 
to  be  paid  for  by  special  assessment  on  the  properties 
benefited,  as  the  same  appears  by  the  report  of  the  city 
engineer  on  file  in  the  clerk's  office.  The  recipient  of 
the  notice  is  further  informed  that  the  total  cost  of  the 
work  as  estimated  by  the  engineer  is  $17,710  and  that  it 
is  intended  to  charge  an  equal  proportionate  part  of  this 
sum  on  his  property  as  described  to  form  a  special  assess- 
ment thereon  payable  in  five  and  twenty  equal  annual 
instalments  sufficient  to  pay  the  yearly  interest  and  a 
sinking  fund  for  the  payment  of  the  principal  debt  incurred 
for  the  improvement  and  that  a  court  of  revision  will  sit 
for  the  confirmation  of  the  engineer's  report  upon  the  lands 
assessable  and  the  proportion  in  which  the  special  assess- 
ments are  to  be  made  for  the  said  improvement  at  the  city 
hall  on  Monday,  the  13th  of  May,  1889,  at  2  p.m. 

The  notice  continues  :  "  P.S.  Unless  a  petition  signed 
by  a  majority  of  the  ratepayers  is  presented  to  the  council 
objecting  to  the  proposed  work  the  same  will  be  proceeded 
with."  The  council  were  thus  giving  notice  that  they 
were  about  to  adopt  the  first  of  the  two  alternatives  above 
pointed  out ;  namely,  to  assess  and  ascertain  the  cost  of 
the  work  before  they  commenced  it. 

When  the  by-law  is  looked  at,  it  appears  that  the  work 
really  constructed  and  professed  to  be  so  constructed  as  a 
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local  improvement,  was  "  a  macadam  and  granite  set  road-  Judgment, 
way  and  stone  curbing,"  the  total  cost  of  the  construction  osler, 
of  which  instead  of  $17,710  was  $21,320.00.    It  is  true  J.A.' 
that  by  the  by-law  the  cost  is  divided,  the  larger  propor- 
tion assumed  by  the  city,  and  the  ratepayers  charged  for 
the  macadam  alone  ;  but  it  is  none  the  less  also  true  that 
the  work  therein  mentioned  is  not  the  work  mentioned  in 
the   notice  given  to  the  ratepayer  which  alone  could 
authorize  the  council  to  impose  upon  him  the  cost  or  any 
part  of  it  as  a  local  improvement. 

What  the  ratepayer  had  notice  of  was  of  a  macadam 
roadway,  the  whole  of  the  estimated  cost  of  which  was 
$17,710  to  be  borne  by  him  and  other  property  owners  as 
a  local  improvement,  and  of  an  assessment  to  be  confirmed 
or  appealed  from  before  the  work  was  undertaken  ;  and  no 
authority  has  been  shewn  for  imposing  a  rate  for  any  other 
assessment  or  a  higher  cost,  assuming  even  that  what  was 
intended  to  be  imposed  was  the  cost  of  the  macadam  alone, 
although  the  notice  does  not  say  so. 

If  it  be  assumed  that  the  notice  of  intention  to  construct 
a  macadam  roadway  at  the  specified  cost  includes  the 
granite  set  and  stone  curbing  as  part  of  such  a  road,  the 
notice  was  nevertheless  of  the  intention  to  construct  the 
whole  as  a  local  improvement  to  be  paid  for  by  the  rate- 
payers in  five  and  twenty  equal  annual  instalments 
{which  means  in  the  notice  nothing  less  than  twenty- 
five  years),  and  cannot  authorize  the  construction  of 
part  as  a  local  improvement,  the  city  assuming  a  por- 
tion— even  the  larger  portion — of  the  cost,  and  mak- 
ing it  payable  in  a  shorter  time  than  was  stated  in  the 
notice.  One  result  of  the  council  thus  dealing  with 
the  matter,  as  it  were  at  their  discretion,  is  that  the  greater 
part,  if  not  the  whole,  of  an  item  for  interest  on  expendi- 
ture has  been  charged  against  the  ratepayers — a  charge 
which  could  have  no  place  in  connection  with  a  work  the 
cost  of  which  was  to  be  provided  for  beforehand — besides 
such  items  as  altering  culverts,  engineering  expenses,  etc. 

It  is  of  the  utmost  importance  that  when  the  council 
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Judgment,   undertake  a  work  of  this  kind,  of  which  the  public  at  large 
Osler,     get  the  benefit,  while  the  frontagers  pay  the  cost,  they 
shall  be  held  to  comply  with  reasonable  strictness  with  all 
statutory  requirements. 

Another  objection  urged  against  the  by-law,  and 
which  is  equally  fatal  to  it,  is  that  a  petition  duly 
signed  was  within  the  proper  time  lodged  with  the  council 
objecting  to  the  performance  of  the  proposed  work.  In 
the  absence  of  any  affidavit  shewing  that  it  was  not  suffi- 
ciently signed  we  must  accept  the  affidavit  on  this  point 
filed  by  the  applicants. 

The  terms  of  the  petition  were  criticised  I  think  without 
much  reason.  It  refers  no  doubt  to  a  work  of  which  the 
council  had  given  no  notice  of  their  intention  to  construct, 
viz.,  "  a  stone  flag  side- walk,  and  boulevards  sodded."  This 
the  petitioners  say  they  are  desirous  of  not  having  con- 
structed, but  when  they  also  go  on  to  say  that  what  they 
do  desire  is  that  the  macadam  roadway  shall  be  repaired, 
and  a  stone  kerb  constructed  as  a  local  improvement,  I 
think  it  is  sufficiently  indicated,  considering  the  time  at 
which  their  petition  was  laid  before  the  council,  and  that 
it  was  brought  before  the  committee  on  works  on  the  20th 
June,  1889,  that  they  opposed  the  council's  intention  as 
announced  in  their  notice  of  27th  April,  1889,  of  construct- 
ing a  new  macadam  pavement  which  is  a  very  different 
thing  from  repairing  the  old  one. 

On  the  whole  it  appears  to  me  that  the  applicants  have 
made  out  a  case  which  entitles  them  to  have  the  by-law 
set  aside.  The  defendants,  I  should  add,  urged  that  they 
were  estopped  from  moving  against  it  because  they  had 
stood  by  and  seen  the  work  constructed  without  objection^ 
and  that  they  were  bound  to  take  notice  of  some  other 
by-law  said  to  have  been  passed  under  the  authority  of 
section  625  of  the  Act,  which  provides  that  all  works  and 
improvements  of  this  kind  mentioned  in  the  by-law 
attacked,  should  be  done  and  paid  for  as  local  improve- 
ments chargeable  as  to  the  cost  upon  the  property  benefited. 
As,  however,  there  was  no  proof  of  any  such  by-law  it  is 
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unnecessary  to  consider  whether  there  is  anything  in  this  Judgment, 
objection.  Osler, 

After  I  had  written  the  foregoing,  the  Court  directed  J-A> 
that  the  case  should  be  placed  in  the  paper  to  be  argued 
as  to  the  effect  of  the  Act  of  55  Vic.  upon  the  validating 
clause  of  the  Act  of  54  Vic.  Pursuant  to  this  intimation 
counsel  appeared,  but  declined  to  argue  the  point,  expressly 
declaring  that  the  case  was  to  be  disposed  of  upon  the 
merits.  I  leave,  however,  my  judgment  as  I  had  written 
it,  as  we  have  no  right  to  reverse  the  judgment  of  the 
learned  Chief  Justice,  if,  in  truth,  the  validating  Act 
remains  unaffected  by  the  subsequent  Act. 

The  appeal  in  my  opinion  should  be  allowed. 

Hagarty,  C.  J.  0. : — 

On  the  merits  I  agree  with  my  brother  Osier.  I  have 
not,  in  view  of  the  statement  of  the  defendants'  counsel, 
considered  the  effect  of  the  legislation. 

Maclennan,  J.  A. : — 

[The  learned  Judge  stated  the  facts  and  continued  :  ] 
The  motion  was  heard  before  the  learned  Chief  Justice 
of  the  Common  Pleas  Division,  and  on  the  17th  of  Septem- 
ber, 1891,  he  dismissed  it,  on  the  ground  that  by  an  Act 
passed  on  the  4th  May,  1891,  the  by-law  had  been  validated. 
There  is  no  doubt  that  was  the  fact,  and  that  the  judgment 
of  the  learned  Chief  Justice  was  right  when  it  was  pro- 
nounced ;  but  on  the  argument  before  us  it  was  admitted 
by  counsel  that  in  consequence  of  another  Act  passed  after 
the  giving  of  judgment  by  the  learned  Chief  Justice  the 
validating  Act  could  not  be  invoked  against  the  appeal.  It 
is  therefore  necessary  to  consider  the  validity  of  the  by- 
law on  its  merits. 

The  objection  which  was  most  strongly  pressed  upon  our 
attention  was  that  a  sufficient  petition  was  presented 
against  the  by-law  to  make  it  illegal  for  the  corporation 
93— VOL.  XIX.  A.  R. 
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Judgment.  ^0  proceed  with  it.  I  am  unable  to  give  effect  to  this 
Maclenn an,  objection.  The  notice  served  on  the  appellants  was  that 
J,A"  «the  corporation  intended  to  pass  a  by-law  providing  for 
the  construction  of  a  macadam  roadway,  while  the  petition 
relied  on  proceeds  thus  :  "  Your  petitioners  are  desirous  of 
not  having  a  stone  flag  sidewalk  and  boulevard  sodded  on 
the  above  street,  and  are  desirous  of  having  the  macadam 
roadway  repaired  and  a  four  inch  stone  kerb  constructed 
as  a  local  improvement/'  and  the  prayer  is  :  "  that  the  said 
first  mentioned  work  may  not  be  constructed  as  aforesaid, 
but  that  the  second  above  mentioned  work  may  be  con- 
structed as  aforesaid."  In  my  judgment  this  petition  is 
not  only  not  a  petition  against  "the  construction  of  a 
macadam  roadway,"  but  is  rather  a  petition  in  its  favour, 
with  a  four  inch  kerb  in  addition.  The  street  had  been 
macadamized  before  and  the  council  might  well  suppose 
that  what  the  petitioners  wished  to  be  done  was  the  very 
thing  which  the  corporation  proposed  to  do,  namely,  to 
construct  a  macadam  roadway. 

Although  I  think  this  objection  fails,  I  think  the  third 
objection,  namely,  the  insufficiency  of  the  notice  to 
uphold  the  by-law,  must  prevail. 

The  notice  is  required  by  section  622  (2).  It  is  to  con- 
tain among  other  things  the  value  of  the  proposed  improve- 
ments, work,  or  service,  the  estimated  total  cost  thereof, 
the  amount  of  the  assessment  on  the  particular  piece  of 
property,  and  the  time  and  manner  in  which  the  same  is 
payable.  The  notice  which  was  served  was  of  a  proposal 
to  pass  a  b}7-law  "for  the  construction  of  a  macadam  road- 
way," whereas  the  by-law  is  for  the  construction  of  a 
"  macadam  and  granite  set  roadway  and  stone  curbing." 
I  do  not  know  what  the  difference  is  between  a  macadam 
roadway  and  a  macadam  and  granite  set  roadway,  and 
the  difference  is  not  explained  in  the  affidavits,  but  I  cannot 
assume,  and  it  was  not  argued,  that  they  are  identical. 

Again,  the  notice  states  that  it  was  proposed  to  charge 
an  equal  proportionate  part  of  the  cost  of  the  improvement 
upon  the  appellants'  land  by  a  special  assessment  accord- 
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ing  to  the  frontage  thereof,  payable  in  -five  and  twenty  Judgment, 
equal  annual  payments,  while  the  by-law  provides  for  pay-  Maclennan, 
ruent,  not  in  five  and  twenty,  but  in  five  years  from  the  1st  J-A- 
of  January,  1891. 

I  think  these  differences  between  the  by-law  and  the 
notice  are  fatal  to  the  validity  of  the  former,  and  that  it  is 
not  necessary  to  express  any  opinion  upon  the  other  objec- 
tions. 

The  appeal  should  be  allowed. 

Appeal  allowed  with  costs. 


Mewburn  v.  Mackelcan. 

Principal  and  surety — Bond — Payment — Condition  precedent — Penalty. 

Under  a  bond  conditioned  to  be  void  if  the  person  on  whose  behalf  it  is 
given  "  shall  indemnify  and  save  harmless  (the  obligee)  from  payment 
of  all  liability  of  every  nature  and  kind  whatsoever,"  a  right  of  action 
against  the  sureties  arises  in  favour  of  the  obligee  as  soon  as  judgment 
is  recovered  against  him  on  a  claim  coming  within  the  security.  Pay- 
ment of  such  claim  by  him  is  not  a  condition  precedent. 

Boyd  v.  Robinson,  20  0.  R.  404,  approved. 

A  bond  without  a  penalty  may  be  good  as  a  covenant  or  agreement. 
Judgment  of  Armour,  C.  J. ,  affirmed. 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  Armour,  C.  J. 

The  action  was  brought  upon  a  bond  given  under  the  statement, 
following  circumstances.  The  plaintiff  and  one  H.  A. 
Mackelcan  for  sometime  before  and  up  to  the  30th  of  June, 
1890,  practised  as  barristers  and  solicitors  in  the  city  of 
Hamilton  under  the  firm  name  of  Mackelcan  &  Mewburn. 
On  that  day,  in  consequence  of  disputes,  into  the  merits  ot 
which  it  is  not  necessary  to  enter,  that  had  arisen  between  , 
the  partners,  the  partnership  was  dissolved,  Mackelcan 
taking  over  the  assets  and  assuming  the  liabilities,  and  he 
obtained  and  gave  to  the  plaintiff  the  following  bond  : — 
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Statement.  "  Know  all  men  by  these  presents,  that  we  Henry  Auber 
Mackelcan,  of  the  city  of  Hamilton,  in  the  county  of  Went- 
worth,  barrister-at-law,  and  Ralph  Leeming  Gunn,  of  the 
same  place,  D.  C.  clerk,  and  George  Lloyd  Mackelcan,  of 
the  city  of  Hamilton,  in  the  county  of  Wentworth, 
physician,  are  held  and  firmly  bound  unto  Sydney  Chilton 
Mewburn,  of  the  said  city  of  Hamilton,  barrister-at-law, 
upon  the  terms  and  conditions  hereinafter  mentioned,  for 
the  fulfilment  of  which  and  the  payment  of  any  sum  or 
sums  of  money  which  may  become  due  hereunder,  we  bind 
ourselves  jointly  and  severally,  our  and  each  of  our  exe- 
cutors, administrators,  and  assigns,  firmly  by  these  presents. 
Sealed  with  our  seals  and  dated  this  twenty-fifth  day  of 
August,  one  thousand  eight  hundred  and  ninety. 

Whereas  the  said  Henry  Auber  Mackelcan  and  the  said 
Sydney  C.  Mewburn  have  been  carrying  on  business  in 
co-partnership  at  the  city  of  Hamilton,  under  the  name 
and  firm  of  Mackelcan  &  Mewburn,  as  barristers,  solicitors, 
etc.  And  whereas  the  said  co-partnership  was  dissolved 
on  the  thirtieth  day  of  June  last. 

And  whereas  it  was  agreed  in  said  dissolution  that  the 
said  Henry  Auber  Mackelcan  should  collect  the  assets  and 
pay  off  all  the  liabilities  of  the  said  firm,  and  in  considera- 
tion of  the  assignment  to  the  said  Henry  Auber  Mackelcan 
by  the  said  Sydney  C.  Mewburn  of  his  interest  in  said 
assets,  and  other  interests  in  real  estate  and  securities  in 
which  they  are  jointly  interested  ;  and  the  payment  by  the 
said  Sydney  C.  Mewburn  to  the  said  Henry  Auber  Mac- 
kelcan of  the  amount  in  excess  of  his  share  in  the  profits 
in  said  business,  drawn  out  by  the  said  Sydney  0.  Mew- 
burn, which  sum  has  been  arrived  at,  and  the  said  Henry 
Auber  Mackelcan  has  agreed  to  release  and  discharge 
the  said  Sydney  C.  Mewburn  from  all  claims  and  demands 
in  connection  with  the  said  business,  and  to  procure  this 
bond  to  indemnify  the  said  Sydney  C.  Mewburn  from 
payment  of  all  or  any  liabilities  in  connection  with  said 
business,  and  at  the  request  of  the  said  Henry  Auber  Mac- 
kelcan, the  said  Ralph  Leeming  Gunn  and  George  Lloyd 
Mackelcan  have  agreed  to  execute  these  presents. 
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Now  the  condition  of  this  obligation  is  such  that  if  the  Statement, 
said  Henry  Auber  Mackelcan  shall  indemnify  and  save 
harmless  the  said  Sydney  C.  Mewburn,  his  executors,  ad- 
ministrators, or  assigns,  from  payment  of  all  liability  of 
every  nature  and  kind  whatsoever,  for  which  the  said 
Sydney  C.  Mewburn  shall  have  become  liable  or  responsible 
as  a  member  of  the  said  firm  of  Mackelcan  &  Mewburn, 
and  all  costs,  charges,  and  expenses  which  he  or  they  may 
incur  or  be  put  to  in  connection  therewith,  then  this  obli- 
gation shall  be  void,  otherwise  be  and  remain  in  full  force 
and  effect. 

And  the  said  Hemy  Auber  Mackelcan,  in  consideration 
of  the  payment  to  him  of  the  amount  of  the  overdraft  of  the 
said  Sydney  C.  Mewburn,  and  the  assignment  of  the  said 
assets  and  his  interest  in  any  real  estate  and  securities,  in 
which  they  are  jointly  interested,  doth  hereby  release  and 
discharge  the  said  Sydney  C.  Mewburn  from  all  claims  and 
demands  of  every  nature  and  kind  whatsoever  in  the 
premises. 

Signed,  etc." 

Shortly  after  this  one  Partridge  brought  an  action 
against  the  firm  to  recover  a  sum  which  had  been  paid  to 
the  firm  under  a  mortgage  on  his  account  and  had  been  re- 
invested by  them  without  specific  instructions  from  him, 
alleging  that  the  securities  in  which  the  money  had  been 
re-invested  were  not  proper  securities  and  were  insufficient. 
The  action  was  defended,  but  judgment  was  ultimately  re- 
covered by  Partridge  for  a  large  sum  with  costs,  and 
execution  was  issued  on  that  judgment  against  the  plain- 
tiff and  his  late  partner  and  remained  at  the  time  of  the 
bringing  of  this  action  wholly  unsatisfied.  Costs  had  also 
been  incurred  by  Partridge  in  connection  with  an  abortive 
sale. 

This  action  was  thereupon  brought  against  the  sureties 
claiming  payment  by  them  of  the  amount  of  the  Partridge 
judgment  and  interest  and  costs,  including  the  costs  of  the 
abortive  sale,  either  to  the  plaintiff  or  into  Court,  and  pay- 
ment to  the  plaintiff  of  the  costs  incurred  by  him  in  the 
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Statement,  defence  of  the  Partridge  action.  In  answer  to  this  action 
the  sureties  alleged  among  other  defences  that  there  had 
been  no  disclosure  by  the  plaintiff  to  the  sureties  of  the 
position  of  matters  at  the  time  that  the  signatures  to  the 
bond  were  obtained,  and  that  he  had  not  paid  any 
portion  of  the  Partridge  claim  and  had  suffered  no  damage 
in  respect  thereof,  and  had  not  paid  any  costs  of  defence. 

The  action  was  tried  at  Hamilton  on  the  16th  of  Sep- 
tember, 1891,  by  A.RMOUR,  C.  J.,  who,  on  the  9th  of  Novem- 
ber, 1891,  gave  judgment  in  favour  of  the  plaintiff,  de- 
claring that  under  the  bond  in  question  he  was  en- 
titled to  be  indemnified  against  all  liability  under  the 
Partridge  judgment ;  ordering  a  reference  to  the  Master  at 
Hamilton  to  take  an  account  of  how  much  was  due  and 
payable  under  that  judgment,  (a)  that  the  plaintiff  had 
paid,  and  (b)  that  he  was  still  liable  for ;  directing  taxation 
of  the  plaintiff's  costs  of  the  defence  of  the  Partridge  ac- 
tion and  his  costs  of  the  present  action ;  ordering  that 
the  defendants  should,  forthwith  after  the  report  was  made, 
pay  into  Court  to  the  credit  of  the  present  action  the 
amount  which  should  be  found  due  in  respect  of  the  Part- 
ridge judgment  not  yet  paid  by  the  plaintiff,  and  that  they 
should  forthwith  pay  to  the  plaintiff  all  sums  paid  by  him 
in  respect  of  the  Partridge  judgment  together  with  his 
costs  of  the  defence  in  the  Partridge  action,  and  his  costs  of 
the  present  action. 

The  defendants  appealed,  and  the  appeal  was  argued  be- 
fore Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
J  J.  A.,  on  the  1st  and  2nd  of  June,  1892. 

Robinson,  Q.C.,  for  the  appellant  G.  L.  Mackelcan.  The 
plaintiff  had  full  knowledge  of  all  the  circumstances  con- 
nected with  the  dissolution  and  of  the  probable  claims 
against  the  partnership,  and  was  bound  to  communicate 
to  the  proposed  sureties  the  knowledge  that  he  had.  There 
was  nothing  whatever  in  the  bond  to  put  the  sureties  on 
their  guard.    We  admit  that  in  the  simple  case  of  debtor 
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and  creditor  no  obligation  of  disclosure  to  the  proposed  Argument 
sureties  exists ;  but  where,  as  in  this  case,  there  is  some- 
thing in  the  nature  of  confidential  relationship  between  the 
person  getting  the  security  and  the  person  on  whose  be- 
half it  is  given,  it  is  the  duty  of  the  former  to  give  to  the 
intending  sureties  any  knowledge  that  he  then  has  or 
thereafter  acquires  of  any  circumstances  affecting  the 
standing  of  the  person  on  whose  behalf  the  bond  is  given. 
This  not  having  been  done  here  the  bond  is  void.  Assum- 
ing, however,  that  the  bond  is  binding,  no  right  of  action 
has  as  yet  arisen,  as  the  plaintiff  has  not  paid  anything 
whatever  to  Partridge.  The  mere  recovery  of  judgment 
against  the  person  guaranteed  is  not  enough.  The  learned 
Chief  Justice  follows  on  this  point  the  case  of  Boyd  v. 
Robinson,  20  0.  R  404?.  There  the  bond  in  question  gave 
indemnity  against  every  kind  of  pliability  and  was  not 
limited,  as  this  one  is,  to  indemnity  against  payment. 
There  is  a  marked  distinction  between  a  bond  of  indemnity 
and  a  bond  to  pay.  In  this  case,  the  plaintiff  can  recover 
only  the  amounts  actually  paid.  The  provision  as  to  in- 
curring costs  aids  this  construction  :  Smith  v.  Teer,  21  U. 
C.  K  412  ;  Smith  v.  Howell,  6  Exch.  730  ;  Warwick  v. 
Richardson,  10  M.  &  W.  284 ;  Sedgwick  on  Damages,  6th 
ed.,  p.  376.  If,  however,  the  plaintiff  has  a  right  of  action 
notwithstanding  the  nonpayment,  we  go  further  and  say 
that  the  liability  under  the  Partridge  judgment  is  not  a 
liability  that  comes  within  the  terms  of  the  bond  at  all. 
The  bond  is  limited  in  terms  to  a  liability  arising  in  con- 
nection with  the  business  of  the  firm  as  barristers  and 
solicitors.  The  money  in  question  was  paid  to  the  firm  on 
account  of  a  mortgage.  It  is  true  that  the  members  of  the 
firm  as  a  firm  may  be  responsible  for  the  money,  but  they 
are  not  so  responsible  as  barristers  and  solicitors :  Bour- 
dillon  v.  Roche,  27  L.  J.  Ch.  681 ;  Thompson  v.  Robinson, 
16  A.  R  175,  and  the  words  "  et  cetera "  must  be 
limited  to  things  ejusdem  generis.  The  distinction  be- 
tween different  forms  of  business  has  been  held  to  apply 
to  this  country.  See  Plumer  v.  Gregory,  L.  R  18  Eq.  621 ; 
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Argument.  Oleather  v.  Twisden,  28  Ch.  D.  340 ;  Pollock  on  Partner- 
ship, 4th  ed.,  p.  59 ;  Lindley  on  Partnership,  5th  ed.,p.  150. 
Then  there  is  no  penalty  in  the  bond,  and  it  is  void  : 
Hurlstone  on  Bonds,  p.  5 ;  Wolveridge  v.  Steward,  1  Cr. 
&  M.  644  ;  Brantjord,  etc.,  R.  W.  Go.  v.  Huffman,  18  A.  R 
415.  It  is  contended  that  the  effect  of  leaving  out  the 
penalty  is  to  make  the  liability  unlimited,  but  this  is  not, 
it  is  submitted,  correct.  The  penalty  is  inserted  for  the 
benefit  of  the  obligors,  and  it  is  clearly  intended  in  this 
case  that  there  was  to  be  a  penalty,  and  it  is  not  reasonable 
now  to  remove  any  limit.  The  condition  cannot  be  ap- 
pealed to  to  make  an  agreement.  There  is  clearly  no  ground 
of  action  on  the  obligation  alone,  because  there  is  no  agree- 
ment in  that  part  of  the  instrument,  and  the  condition 
cannot  be  appealed  to  to  eke  that  out. 

Marsh,  Q.  C,  on  the  same  side.  The  result  of  the 
authorities  as  to  the  duty  of  disclosure  may  be  summed 
up  in  the  following  proposition  :  Whenever,  previously 
to  entering  into  suretyship  articles,  a  fiduciary  relationship 
has  existed  between  the  creditor  and  debtor,  and  is  intended 
to  subsist  thereafter,  and  the  articles  of  suretyship  are  en- 
tered into  with  respect  to  such  relationship,  it  is  the  duty 
of  the  creditor  to  spontaneously  communicate  to  the  sure- 
ties any  fact  known  to  him  and  unkown  to  the  sureties, 
which  tends  to  increase  the  risk  of  the  sureties,  and  which 
the  sureties  as  business  men  of  ordinary  prudence  would 
not  reasonably  suppose  to  exist,  and  this  obligation  includes 
the  duty  to  communicate  previous  dishonesty  of  the  debtor 
in  connection  with  the  said  fiduciary  relationship.  The 
present  case  comes  clearly  within  the  proposition.  Not 
only  was  there  no  disclosure,  but  the  recitals  in  the  bond 
amounted  to  representations  at  variance  with  the  true 
facts.  See  Smith  v.  Bank  of  Scotland,  1  Dow,  at  pp.  292, 
295,  and  297  ;  Railton  v.  Mathews,  10  CI.  &  F.  at  p.  940  ; 
Hamilton  v.  Watson,  12  CI.  &  F.  109  ;  Phillips  v.  Foxall, 
L.  R  7  Q.  B.  at  p.  672  ;  Mayor  of  Durham  v.  Fowler,  22 
Q.  B.  D.  at  p.  421 ;  Dinsmore  v.  Tidball,  34  Ohio  St.  418  ; 
State  v.  Sooy,S9  N.  J.  (Law)  135  ;  Lee  v.  Jones,  17  C.  B.  N. 
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S.  482;  Owen  v.  Homan,  3  Mac.  &  G.  at  p.  396  ;  affirmed  Argument, 
in  appeal,  4  H.  L.  C.  997. 

Mackelcan,  Q.  C,  for  the  appellant  R.  L.  Gunn.  This  is 
an  attempt  by  the  creditor  Partridge  to  obtain  against  the 
sureties  a  remedy  that  does  not  exist.  If  the  judgment  is 
right  the  creditor  might  just  as  well  have  brought  a  direct 
action  against  the  sureties.  Such  an  action  however  would 
clearly  be  improper,  and  that  shows  that  the  present  judg- 
ment is  erroneous :  Henderson  v.  Killey,  17  A.  R.  456  ; 
Osborne  v.  Henderson,  18  S.  C.  R.  698.  There  is  no  right 
of  action  by  the  sureties  at  all,  and  no  right  of  action  by 
the  plaintiff  until  payment  is  made  by  him:  Blythe  v. 
Fladgate,  (1891;  1  Ch.  337  ;  Spark  v.  Heslop,  1  E.  &  E. 
522 ;  Renyolds  v.  Doyle,  1  M.  &  G.  753  ;  Huntley  v.  San- 
derson, 1  Cr.  &  M.  467 ;  Sedgwick  on  Damages,  8th  ed., 
sees.  786,  787,  793,  795,  and  801 ;  Gilbert  v.  Wiman,  1  N. 
Y.  550  ;  Jeffers  v.  Johnson,  21  N.  J,  (Law)  73. 

Lynch- Staunton,  and  Ambrose,  for  the  respondent.  There 
was  no  non-disclosure  in  this  case.  The  sureties  knew 
that  there  were  outstanding  liabilities  for  large  sums,  and 
were  aware  of  the  nature  of  the  obligation  they  were 
taking  upon  themselves.  It  is  clear  moreover  that  there 
is  no  duty  to  volunteer  information  to  the  intending  sure- 
ties in  a  case  of  this  kind  :  Pollock  on  Contracts,  4th  ed., 
p.  492.  That  duty  only  arises  where  there  is  a  specific 
fiduciary  relationship  and  a  continuance  of  that  relation- 
ship is  intended.  Here  if  the  relationship  was  ever  of 
that  nature,  there  was  no  continuance  of  it  or  intention  to 
continue  it.  Meaford  v.  Lang,  20  O.  R.  541,  shows  that 
^ven  between  principal  and  surety  concealment  to  be  an 
answer  must  be  fraudulent,  and  therefore  to  succeed  here 
the  defendants  must  shew  a  case  of  fraudulent  misrepre- 
sentation within  the  principle  of  Berry  v.  Peek,  14 
App.  Cas.  337,  which  they  have  entirely  failed  to  do. 
On  the  facts  of  this  case  the  sureties  are  liable  by 
estoppel,  as  they  have  intermeddled  with  matters  arising 
out  of  the  dissolution  of  the  firm,  and  have  all  through 
aiegotiations  and  litigation  that  have  taken  place  as  to 
94 — VOL.  XIX.  a.  it. 
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Argument,  different  claims,  acknowledged  their  liability.  The 
absence  of  a  penalty  is  immaterial.  The  instrument 
is,  we  contend,  good  as  a  bond  without  a  penalty " 
Walter  v.  Everard  (1891)  2  Q.  B.  369  ;  but  at  any  rate 
it  is  good  as  an  agreement  or  covenant :  [Dodge  v.  St. 
John,  96  N.  Y.  260.  The  distinction  between  a  bond  pro- 
viding against  payment  and  providing  against  indemnity- 
exists  only  in  law  and  not  in  equity.  The  statements 
cited  from  Sedgwick  are  not  approved  of  by  the  editors 
of  later  editions.  See  8th  ed.,  sec.  790.  The  recovery  of 
a  judgment  is  sufficient  to  entitle  the  guaranteed  person  to 
sue :  Lindley  on  Partnership,  5th  ed.,  p.  375  ;  Eddowes  v. 
Argentine  Loan  Co.,  62  L.  T.  N.  S.  602  ;  63  L.  T.  N.  S. 
364.  A  person  having  a  right  of  indemnity  is  entitled  to 
have  sufficient  money  set  apart  to  secure  him :  Lacey  v. 
Hill,  L.  E.  18  Eq.  at  p.  191.  At  all  events  the  plaintiff 
is  entitled  to  judgment  declaring  his  right  of  indemnity : 
Hobbs  v.  Wayet,  36  Ch.  D.  256.  It  is  the  liabilities  of  the 
firm  that  are  spoken  of,  and  it  is  a  mere  accident  that  the 
firm  is  described  as  being  a  firm  of  barristers  and  solici- 
tors, so  that  the  liability  to  Partridge  is  clearly  one  that  is 
covered  by  the  bond. 

Robinson,  Q.  C,  in  reply.  To  say  that  the  plaintiff  is 
entitled  to  hold  his  judgment  as  declaring  his  right  is 
simply  arguing  in  a  circle.  If  there  is  no  right  of  action 
until  payment,  then  there  is  a  mere  contingency  until  pay- 
ment, and  no  declaratory  judgment  can  be  had :  Bunnell 
v.  Gordon,  20  0.  R  281.  The  defendants  did  not  know  of 
the  facts  at  the  time  the  other  claims  and  actions  were 
being  dealt  with,  and  at  any  rate  even  if  they  did  their 
acquiescence  in  regard  to  other  claims  would  not  estop  them 
as  against  the  present  plaintiff. 

November  8th,  1892.    Hagarty,  C.  J.  O.  :— 

I  think  we  are  to  treat  the  document  sued  on  as  an 
agreement  between  the  parties  with  covenants  to  do  certain 
acts,  and  that  no  objection  can  prevail  against  our  so  doing  t 


XIX.] 


MEWBURN  V.  MACKELCAN. 


737 


Eashleigh  v.  Smith  Eastern  R  W.  Co.,  10  C.  B.  612,  at  p.  Judgment. 

632.  Hagarty, 

I  think  that  the  defendants  fail  altogether  in  any  defence     c- J  0- 
arising  from  misrepresentation  or  deceit,  or  omission  to 
discloss  matters  which  they  allege  should  have  been  com- 
municated to  them.    The  facts  in  evidence  do  not  support 
any  such  contention. 

I  think  that  the  defence  also  fails  as  to  the  continuance 
or  existence  of  a  fiduciary  relation  requiring  any  special 
disclosure  on  the  plaintiff's  part. 

Nor  can  I  see  any  objection  to  holding  that  Partridge's 
claim  on  which  judgment  has  been  recovered  against  the 
plaintiff  is  covered  by  the  terms  of  the  instrument. 

The  only  objection  that  appears  to  require  much  con- 
sideration is  that  it  can  be  only  on  payment  of  the  Part- 
ridge (or  any  other)  claim  that  a  right  of  action  accrued  to 
the  plaintiff. 

The  instrument  is  in  this  form  : 

[The  learned  Chief  Justice  read  the  bond  and  continued  :] 

We  must  examine  its  entire  construction.  First,  the 
defendants  declare  themselves  bound  to  the  plaintiff  "  upon 
the  terms  and  conditions  hereinafter  mentioned." 

It  recites  that  the  partnership  between  Mackelcan  and 
the  plaintiff  has  been  dissolved. 

That  it  was  agreed  that  Mackelcan  should  collect  the 
assets  and  pay  off  the  liabilities  of  the  firm  in  consideration 
of  the  plaintiff  assigning  the  assets,  etc.,  to  him,  and  of 
payment  by  the  plaintiff  of  some  amount  received  in  excess 
of  his  share  of  profits. 

That  Mackelcan  agreed  to  discharge  the  plaintiff  from  all 
claims  and  demands  in  connection  with  the  business,  and 
to  procure  this  bond  to  indemnify  him  from  payment  of  all 
liabilities,  etc. 

Then  the  condition  is,  that  if  Mackelcan  should  indem- 
nify and  save  harmless  the  plaintiff  from  payment  of  all 
liability  etc.,  for  which  the  plaintiff  should  become  liable, 
etc,,  and  from  all  costs,  etc.,  which  the  plaintiff  might  incur 
or  be  put  to,  the  obligation  was  to  be  void. 
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Judgment.  As  already  noticed  we  are  to  hold  this  a  covenant  on  the 
Hag  arty,  terms  and  conditions  mentioned  either  that  Mackelcan 
C.J.O.     should  pay,  and  indemnify,  or  that  defendants  would  do  so. 

The  meaning  of  the  contract  seems  to  me  to  be  beyond 
question.  Mackelcan  was  "  to  indemnify  and  save  harm- 
less "  the  plaintiff  "  from  payment  of  all  liability,"  which 
Mackelcan  as  previously  stated  had  agreed  himself  to  pay. 

Then  the  defence  is  rested  on  the  point  that  the  plaintiff 
can  only  recover  what  he  has  actually  paid. 

In  this  view  the  plaintiff  would  be  wholly  remediless 
unless  he  had  sufficient  means  for  actual  payment.  His 
goods  might  be  under  seizure.  He  might  be  in  gaol  on 
arrest.  He  might  be  taken  in  execution  and  process  be 
issued  against  goods  or  lands,  but  still  no  recourse  on  this 
instrument. 

In  the  absence  of  any  express  decision  on  an  instru- 
ment of  like  effect  as  that  before  us  I  am  wholly  unable 
to  accept  this  defence. 

When  parties  declare  that  they  are  bound  to  "indemnify 
and  save  harmless"  the  plaintiff  from  payment  of  a  liability, 
I  consider  the  plain  meaning  of  the  language,  as  construed 
by  the  whole  instrument,  must  mean  a  saving  harmless 
from  the  liability  to  pay  with  all  its  serious  consequences. 
They  were  also  to  save  him  harmless  from  all  costs  he 
might  incur  or  be  put  to  in  connection  with  the  liability. 
These  latter  words  seem  to  me  to  point  to  liability  to  pay 
although  no  actual  payment  be  made. 

I  have  examined  many  cases  bearing  on  this  defence. 
It  is  chiefly  rested  on  the  dictum  of  Alderson,  B.,  in 
Warwick  v.  Richardson,  10  M.  &  W.  284, at  p.  296.  He  says  : 
"  The  cases  cited  in  argument  are  all  distinguishable  from 
the  present.  The  breach  of  the  bond,  in  them,  consisted 
in  not  indemnifying  against  a  payment,  and  none  there- 
fore took  place  till  a  payment  was  made,  and  the  amount 
depended  upon  and  was  measured  by  the  amount  of  such 
payment  alone." 

I  have  referred  to  these  cases  but  cannot  find  any  dis- 
tinct authority  governing  a  case  like  this.     Each  case 
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seems  to  depend  on  its  special  facts.    I  would  refer  to  Judgment. 
Smith  v.  Howell,  6  Exch.  730,  to  be  read  with  Warwick  v.  Hagabtt, 
Richardson.    See  also  Loosemore  v.  Radford,  9  M.  &  W.  C-J*0« 
657.    In  Mayne  on  Damages,  4th  ed,  p.  307,  it  is  said  ; 
"Judgment  actually  recovered  against  a  party  is  always  a 
damnification  to  the  full  amount  for  which  it  is  given, 
even  though  payment  has  not  been  made  under  it." 

In  Lacey  v.  Hill,  L.  R.  18  Eq.  182,  at  p.  191,  Sir  Geo. 
Jessel  says :  "  Whatever  may  be  the  case  at  law  (as 
to  which  I  say  nothing,  because  it  is  not  necessary),  it  is 
quite  plain  that  in  this  Court  any  one  having  a  right  to 
be  indemnified  has  a  right  to  have  a  sufficient  sum  set 
apart  for  that  indemnity.  It  is  not  very  material  to  con- 
sider whether  he  is  entitled  to  have  that  sum  paid  to  him, 
or  whether  it  must  be  paid  direct  over  to  the  creditor." 

That  was  a  case  on  the  implied  obligation  of  a  principal 
to  indemnify  his  agent. 

Wooldridge  v.  Norris,  L.  R.  6  Eq.  410,  was  the  case  of 
a  surety  claiming  indemnity  against  the  principal  debtor 
before  payment.  Giffard,  V.  C.,  says  :  "  A  surety  may  file 
a  bill  to  compel  the  debtor  on  a  bond  in  which  he  has 
joined,  to  pay  the  debt  when  due,  whether  the  surety  has 
been  actually  sued  for  it  or  not;  and  upon  a  covenant  to 
save  harmless,  a  bill  may  be  filed  to  relieve  the  covenantee 
under  similar  circumstances,"  citing  Lord  Redesdale  (Mit- 
ford;  5th  ed,  p.  171.) 

I  have  no  doubt  but  that  a  contract  may  be  so  ex- 
pressed that  actual  payment  by  the  covenantee  can  alone 
create  a  liability. 

I  do  not  see  why  the  language  here  used,  with  the  pre- 
vious recitals,  does  not  necessarily  imply  an  obligation  to 
indemnify  and  save  harmless  the  plaintiff  in  the  sense 
of  being  called  on  and  having  to  pay,  or  from  being 
legally  called  on  and  bound  to  pay.  As  pointed  out  in  Boyd 
v.  Robinson,  20  O.  R.  404,  the  Court  can  order  the  defen- 
dants to  bring  the  necessary  money  into  Court  to  be  paid 
to  Partridge,  the  judgment  creditor. 
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Judgment.       It  was  hardly  contended  before  us  that  the  defendants 
Hagarty,  were  not  liable  for  the  costs  incurred  by  the  plaintiff  even 
C.J.O.      without  proof  of  payment  by  him. 

Burton,  J.  A. : — 

I  agree.  The  only  point  as  to  which  I  have  felt  any  doubt 
was  whether  payment  was  a  condition  precedent  of  liability 
arising,  but  upon  a  careful  consideration  of  the  bond  I  have 
come  to  the  conclusion  that  payment  was  not  necessary. 

Osler,  J.  A.: — 

I  also  agree. 

Maclennan,  J.  A. : — 

One  point  made  by  the  appellants'  counsel  was  that  the 
liability  in  question  did  not  come  within  the  terms  of  the 
bond  sued  upon,  because  it  was  not  shewn  to  be  a  partner- 
ship liability.  I  am  of  opinion  that  there  is  nothing  in 
the  objection.  The  language  of  the  bond  is,  "  all  liability 
of  every  nature  and  kind  whatsoever  for  which  the  said 
Sydney  C.  Mewburn  shall  have  become  liable  or  responsible 
as  a  member  of  the  said  firm ; "  and  the  evidence  of  Part- 
ridge is  that  "the  firm  got  his  money  from  a  mortgage  and 
should  have  paid  it  to  him,  but  did  not  do  so."  This 
statement  is  not  contradicted  or  qualified  in  any  way, 
either  on  cross-examination  or  otherwise,  and  its  correct- 
ness is  virtually  admitted  by  the  defendants'  counsel  in 
cross-examination  of  the  witness.  If  the  firm  received  it, 
it  is  immaterial  whether  they  received  it  as  solicitors  or 
not,  for  the  language  of  the  bond  is  not  so  qualified. 

Another  point  made  was  that  the  plaintiff*  was  bound 
to  communicate  to  the  sureties  the  misconduct  of  his 
partner  which  led  to  the  dissolution  of  the  partnership, 
and  not  having  done  so,  the  concealment  was  a  bar  to  the 
action.    It  was  conceded  that  an  ordinary  creditor  is  not 
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bound  to  make  any  such  communication,  but  it  was  con-  Judgment, 
tended  that  a  relation  of  confidence  was  intended  to  be,  Maclennaf, 
and  was,  continued  between  the  plaintiff  and  his  partner,  J-A- 
and  that  the  former  held  the  latter  out  as  a  person  to  be 
trusted,  because  the  arrangement  was  that  he  was  to  col- 
lect the  assets  and  pay  the  liabilities  of  the  firm.  Railton 
v.  Mathews,  10  CI.  &  F.  934 ;  Hamilton  v.  Watson,  12  ib. 
109  ;  Phillips  v.  Foxall,  L.  R.  7  Q.  B.  6G6,  and  other  cases, 
were  cited  in  support  of  that  contention.  In  my  judg- 
ment, however,  the  principle  of  those  cases  does  not  apply. 
So  far  from  continuing  any  relation  of  confidence  with 
his  partner,  the  plaintiff  did,  as  it  appears  to  me,  the 
very  opposite.  He  put  an  end  to  their  relations  most  com- 
pletely. The  partnership  was  dissolved.  The  plaintiff 
assigned  to  his  partner  all  his  interest  in  the  assets,  and 
the  latter  was  to  pay  the  liabilities.  If  he  had  not  assigned 
his  interest  in  the  assets,  he  could  no  doubt  have  compelled 
a  specific  appropriation  of  them  by  his  late  partner,  as  he 
got  them  in,  to  pay  the  liabilities.  But  having  assigned 
them  they  became  the  private  property  of  the  assignee, 
and  I  know  of  no  authority  which  would  have  entitled 
him  to  compel  the  other  to  apply  these  assets  any  more 
than  his  other  private  separate  property  to  pay  the  part- 
nership debts.  I  think,  therefore;  this  point  also  must  be 
decided  against  the  appellants. 

The  remaining  contention  of  the  appellants  was  that 
the  plaintiff  not  having  paid  the  judgment  recovered  against 
him  could  not  succeed.  Having  regard  to  the  language  of 
the  bond,  which  is  to  "  indemnify  and  save  harmless  *  * 
from  payment  of  all  liability,"  etc.,  this  contention  is  also, 
in  my  opinion,  unfounded.  Where  the  language  of  the 
bond  or  covenant  is  to  indemnify  against  a  payment,  it  is 
-decided  in  several  cases  that  without  payment  there  is  no 
breach.  But  the  language  here  is  not  only  to  indemnify 
but  to  save  harmless  from  payment.  The  decisions  are 
not  all  reconcileable.  The  word  "  indemnify  "  may  mean 
either  to  prevent  loss,  so  that  it  do  not  occur,  or  to  make 
reimbursement  or  compensation  after  the  loss  has  occurred. 
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Judgment.  The  Imperial  Dictionary  gives  two  definitions  :  (1)  to  save 
Maclennan,  harmless  ;  to  secure  against  loss,  damage  or  penalty,  and 
J,A*  (2)  to  make  good,  to  reimburse  to  one  what  he  has  lost. 
I  should  have  thought  that  to  indemnify  from  payment,  or 
against  payment,  of  a  liability,  meant  that  the  obligor  was 
to  come  forward  and  pay  it  and  save  the  obligee  from  doing 
so ;  and  that  if  it  was  meant  that  there  should  be  no  in- 
demnity until  after  the  obligee  had  paid,  the  expres- 
sion should  have  been  to  indemnify  for  payment,  or  by 
reason  of  pa}rment.  The  authorities,  however,  do  not  sup- 
port that  view,  at  all  events  not  uniformly. 

I  think,  however,  the  latest  case  on  the  subject  to  which 
we  were  referred  enables  us  to  decide  this  case  in  favour  of 
the  plaintiff.  That  is  the  case  of  Warwick  v.  Richardson, 
10  M.  &  W.  284.  The  language  there  was  "  to  save, 
defend,  keep  harmless,  and  indemnified,  against  all  manner 
of  actions,  suits,  causes  of  action  and  suits,  etc,"  and  a  suit 
was  brought  against  the  obligee  in  which  a  claim  for  a 
large  sum  was  established  against  him,  but  which  he  had 
not  paid  before  resorting  to  his  indemnity  bond.  In  the 
course  of  the  argument  Alderson,  B.  remarked  :  "  To  re- 
store a  party  to  his  former  state  after  suffering  him  to 
receive  harm  is  not  to  save  him  harmless'"  and  in  delivering 
the  judgment  of  the  Court  he  reasons  thus  :  "  A.  has  agreed 
to  save  harmless  his  co-trustee,  B.,  from  any  claim  which 
may  arise  out  of  B.'s  permitting  him  to  hold  and  use  a 
legacy  of  £10,000,  instead  of  investing  it  in  a  particular 
way,  as  they  were  directed  to  do  by  the  will  under  which 
they  became  trustees.  In  consequence  of  this,  a  claim  is 
afterwards  made  by  the  cestuis  que  trust  against  him, 
the  result  of  which  is  that  B.  is  ordered  to  invest  .£10,000, 
with  interest  at  four  per  cent.,  and  is  foi'ced  to  incur  costs 
in  the  discussion  of  that  suit.  Now,  what  ought  A.  to 
have  done  in  order  to  save  B.  harmless  from  this  claim  ? 
Manifestly  he  ought  to  have  invested  ,£10,000;  and  not 
having  done  so,  ought  now  to  pay  that  sum  to  B.,  and  also 
to  repay  those  costs  and  that  interest  which  B.  is  now 
obliged  to  pay."    Applying  that  reasoning  in  this  case,  it 
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is  manifest  that  what  the  present  appellants  ought  to  do  Judgment, 
in  order  to  save  the  respondent  harmless  from  payment  of  Maclenna> 
the  liability  in  question  is  to  pay  it,  so  that  he  may  not  be      J  A- 
obliged  to  do  so.    The  payment  of  the  liability  is  the  ha;  in 
from  which  he  is  to  be  saved,  and  that  can  only  be  done  in 
one  way,  namely,  by  its  being  paid  or  otherwise  satisfied 
or  discharged  by  the  appellants.    In  an  earlier  case,  namely, 
Carr  v.  Huberts,  5  B.  &  Ad.  78,  two  of  the  Judges,  Parke 
and  Patteson,  were  of  opinion  that  the  words  "  save,  protect, 
defend,  keep  harmless,  and  indemnified  from  and  against 
payment,"  were  sufficient  to  entitle  the  covenantee  to  sue 
the  covenantor  before  actual  payment. 

I  am,  therefore,  of  opinion  that  upon  the  proper  construc- 
tion of  the  bond  the  plaintiff  was  entitled  to  bring  the 
present  action  against  the  defendants  without  actual  pay- 
ment of  the  judgment  recovered,  against  him. 

The  appeal  should,  therefore  in  my  judgment  be  dis- 
missed. 

Appeal  dismissed  with  ousts. 
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Cases  reported  in  the  Ontario  Appeal  Reports  disposed 
of  by  the  Supreme  Court  of  Canada  since  the  publication 
of  Volume  18,  up  to  January  1st,  1893. 


McDonald  v.  McDonald,  17  A.  R.  192. — Appeal  dis- 
missed with  costs;  April  4th,  1892. 

Wright  v.  Bell,  18  A.  R.  25. — Appeal  as  to  the  con- 
struction of  the  will  allowed  with  costs  ;  cross  appeal  as  to 
the  question  arising  under  the  Statute  of  Limitations 
dismissed  with  costs  ;  April  4th,  1892,  sub.  nom.  Houghton 
w.Bell. 

Gibbons  v.  McDonald,  18  A.  R.  159. — Appeal  dismissed 
with  costs  ;  May  2nd,  1892. 

Sibbald  v.  Grand  Trunk  Railway  Co.,  Tremayne  v. 
Grand  Trunk  Railway  Co.,  18  A.  R.  184. — Appeals  dis- 
missed with  costs  ;  April  4th,  1892. 

Township  of  Sombra  v.  Township  of  Chatham,  18  A. 
R.  252.— Appeal  allowed  with  costs  ;  June  28th,  1892. 

Campbell  v.  Kingston  and  Bath  Road  Co.,  18  A.  R. 
286. — Appeal  dismissed  with  costs  ;  May  2nd,  1892. 

Duggan  v.  London  and  Canadian  Loan  and  Agency 
Co.,  18  A.  R.  305. — Appeal  allowed  with  costs;  May  2nd, 
1892.  Leave  to  appeal  to  the  Judicial  Committee  of  the 
Privy  Council  has  been  granted. 


Western  Assurance  Co.  v.  Ontario  Coal  Co.,  19  A.  R. 
41. — Appeal  dismissed  with  costs  ;  October  10th,  1892. 

Waterous  Engine  Works  Co.  v.  Town  of  Palmerston^ 
19  A.  R.  47. — Appeal  dismissed  with  costs  ;  December 
13th,  1892. 

McGugan  v.  McGugan,  19  A.  R.  56. — Appeal  dismissed 
with  costs;  June  20th,  1892. 

Robinson  v.  Harris,  19  A.  R.  134. — Appeal  allowed 
with  costs  and  judgment  of  Armour,  C.  J.,  restored  : 
October  10th,  1892. 

Attorney- General  of  Ontario  v.  Vaughan  Road  Co., 
19  A.  R.  234.— Judgment  varied  ;  December  13th,  1892. 

McMillan  v.  Barton,  19  A.  R.  602. — Appeal  dismissed 
with  costs  ;  April  4th,  1892. 
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APPORTIONMENT. 

Landlord  and  tenant  —  Rent  — 
Prior  and  subsequent  mortgagee — 
Eviction — R.  S.  0.  ch.  1^3,  sec.  2  et 
<seq.~\ — Where  demised  property  is 
sold  by  a  prior  mortgagee  under 


power  of  sale,  and  the  lease  is  there- 
by determined,  between  two  gale 
days,  the  rent  is  apportionable,  and 
the  tenant  is  liable  to  pay  rent  up 
to  the  day  of  such  determination. 

The  defendant  was  tenant  of  cer- 
tain land  subject  to  two  prior  mort- 
gages created  by  his  landlord.  The 
plaintiff  was  a  subsequent  mortgagee 
who  had  given  notice  of  his  mort- 
gage, and  had  required  the  defen- 
dant to  pay  the  rent  to  him.  After- 
wards the  land  was  sold  by  the  prior 
mortgagees  to  a  person  who  on  the 
same  day  resold  it  to  the  defendant. 
The  purchaser  from  the  mortgagees 
claimed  to  be  entitled  to  the  rent : — 

Held,  that  as  to  the  rent  which 
had  accrued  up  to  the  date  of  the 
sale  the  right  of  the  plaintiff  as 
mortgagee  of  the  reversion  was  not 
affected  by  the  sale  :  that  the  rent 
was  apportionable,  and  that  the 
plaintiff  was  entitled  to  recover. 

J udgment  of  the  Junior  Judge  of 
Simcoe  affirmed.  Kinnear  v.  Asp- 
den,  468. 

ARBITRATION  AND  AWARD. 

Interest  of  arbitrator —  Valuation 
— Insurance  —  Fire  insurance — R. 
S.  0.  ch.  167,  sec.  1U,  (16).\-Fvo- 
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ceedings  under  R.  S.  O.  ch.  167,  sec. 
114,  (16),  for  the  ascertainment  of 
the  amount  of  a  loss  under  a  fire 
policy,  are  proceedings  in  the  nature 
of  an  arbitration  and  not  of  a  valua- 
tion merely. 

Arbitrators  must  be  indifferent, 
and  an  award  made  by  arbitrators, 
one  of  whom  was  at  the  time  of  ar- 
bitration sub-agent  for  an  agent  of 
the  defendants  in  obtaining  insur- 
ance risks,  though  he  had  acted  as 
•such  to  only  a  very  small  extent, 
was,  affirming  the  judgment  of  Rose, 
J.,  at  the  trial,  and  of  Ferguson,  J., 
in  the  Divisional  Court,  held  void. 

Bace  v.  Anderson,  14  A.  R.  213, 
followed  ;  Vineberg  v.  The  Guardian 
Fire  and  Life  Assurance  Co.,  293. 

See  Municipal  Corporations,  3. 


ASSESSMENT  AND  TAXES. 

Place  of  business — Branch- — Court 
of  Bevision — Bar — B.  S.  0.  ch.  193, 
sec.  35. ~] — A  firm  carrying  on  busi- 
ness at  B.,  was  held  not  assessable  at 
L.,  in  another  county,  in  respect  of 
a  large  quantity  of  sugar  stored  by 
them  in  a  warehouse  there,  orders 
for  sugar  being  sent  to  the  firm 
at  B.,  by  their  traveller  in  L., 
and  the  invoices  being  made  out  at 
and  forwarded  from  B.,  though  the 
sugar  was  shipped  from  L. 

The  plaintiffs  having  been  thus 
illegally  assessed  at  L.,  and  having 
paid  the  taxes  under  protest,  were 
held  entitled  to  maintain  an  action 
to  recover  them  back. 

Judgment  of  Armour,  C.  J.,  re- 
versed. Wattv.  City  of  London,  675. 

See  Deed. 


ASSIGNMENTS  AND  PREFER- 
ENCES. 

Bankruptcy  and  insolvency — B.  S. 
0.  ch.  124,  sec.  2—5Jf  Vic.  ch.  20r 
(0.)  —  Statute  —  Time  of  passing — 
Belation  back.] — Acts  of  Parliament 
take  effect  in  law  from  the  earliest 
moment  of  the  clay  on  which  they 
are  passed,  and  the  A  ct  54  Yic.  ch. 
20  amending  the  Assignments  Act, 
R.  S.  O.  ch.  124,  to  which  the  Royal 
Assent  was  given  at  three  o'clock  in 
the  afternoon,  was  therefore  held  to- 
apply  to  a  chattel  mortgage  execu- 
ted and  registered  before  twelve 
o'clock  on  the  same  day. 

Where  an  instrument  made  by  a 
person  in  insolvent  circumstances 
has  the  effect  of  giving  one  creditor 
a  preference  over  others,  and  the  in- 
strument is  attacked  within  sixty 
days  after  it  is  made,  there  is  under 
this  amended  enactment  an  incon- 
trovertible statutory  presumption 
that  the  instrument  has  been  made 
with  intent  to  give  an  unjust  prefer- 
ence and  it  is  void. 

An  interpleader  issue  to  deter- 
mine the  rights  of  a  claimant  under 
a  chattel  mortgage,  and  an  execution 
creditor  is  a  "proceeding"  taken  to 
impeach  the  mortgage.  Cole  v.  Bor- 
teous,  111. 

See  Davies  et  al.  v.  Gillard,  432 — 
Trusts  and  Trustees,  2. 


BAILIFF. 

See  False  Arrest. 


BANKRUPTCY  AND  INSOL 
VENCY. 

See  Assignments  and  Preferences.. 
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BANKS  AND  BANKING. 

Warehouse  receipts — Transfer  of 
— Goods  in  transit — R.  S.  C.  ch.  120, 
sees.  58,  5Jf.\ — The  plaintiff  was  the 
assignee  for  the  benefit  of  creditors 
of  a  firm  of  saw  millers  who  had  ob- 
tained large  advances  from  the  de- 
fendants on  the  security  of  a  third 
person's  promissory  notes  endorsed 
by  the  firm.  To  this  third  person, 
in  pursuance  of  a  previous  written 
agreement  to  that  effect,  whereby 
the  firm  pledged  to  him  a  quantity 
of  logs  on  timber  limits  and  the 
lumber  to  be  manufactured  there- 
from, the  firm  gave  warehouse  re- 
ceipts on  logs,  described  as  being  in 
certain  lakes  in  transit  to  the  mills, 
;»nd  also  subsequently,  in  conformity 
with  an  agreement  with  the  bank 
when  the  advances  were  made,  on 
lumber  in  the  mill  yards  manufac- 
tured from  the  logs  pledged,  and  the 
warehouse  receipts  were  by  him  en- 
dorsed over  to  the  bank  : — 

Held,  that  the  warehouse  receipts 
were  bad  as  to  the  logs,  the  lakes 
not  being  "places  kept  by  the  signers 
of  the  receipts." 

Held,  further  [Burton,  J.  A.,  dis- 
senting], that  the  warehouse  receipts 
were  good  as  to  the  lumber,  and  had 
been  validly  acquired  by  the  bank 
by  endorsement  from  the  holder,  un- 
der sub-section  2  of  section  53  and 
section  54  of  K.  S.  C.  ch.  120. 

Judgment  of  Boyd,  C,  affirmed. 
Tennant  v.  Union  Bank,  1. 


BAR. 

See  Assessment  and  Taxes. 


BENEFIT  SOCIETY. 

See  Mingeaud  v.  Packer  et  al.,  290. 


BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

1.  Presentment — Notice  of  dishon- 
our—  Waiver, ,] — A  statement  by  the 
endorser  of  a  dishonoured  note  to 
the  holder  that  he  would  see  the 
maker  about  it,  and  his  subsequent 
statement  that  he  had  seen  the  ma- 
ker who  promised  to  pay  as  soon  as 
he  could,  with  a  request  not  to 
"  crowd  the  note,"  are  not  in  them- 
selves sufficient  evidence  of  waiver 
of  notice  of  dishonour. 

What  is  sufficient  evidence  of  such 
waiver  discussed.  Britton  et  cd.  v. 
Milsom  et  al.  96. 

2.  Consideration  —  Patent  of  in- 
vention— Illegality.'] — A  promissory 
note,  made  before  the  coining  into 
force  of  the  Bills  of  Exchange  Act, 
1890,  the  consideration  of  which 
was  the  purchase  money  of  a  patent 
right,  without  having  the  words 
"  given  for  a  patent  right"  written 
or  printed  across  its  face  when  taken 
by  the  payee,  or  when  transferred 
by  him,  as  required  by  R.  S.  C.  ch. 
123,  sees.  12,  14,  was  held  void  in 
the  hands  of  an  indorsee  for  value, 
with  notice  of  the  consideration. 

Judgment  of  the  County  Court  of 
Lennox  and  Addington  reversed. 
Johnson  v.  Martin,  592. 


BILLS  OF  SALE  AND  CHATTEL 
MORTGAGES. 

Priorities — Defect — Possession  — 
Consideration.'] — Taking  possession 
of  the  mortgaged  chattels  does  not 
make  good  a  defective  chattel  mort- 
gage as  against  a  subsequent  validly 
registered  bond  fide  chattel  mort- 
gage existing  at  the  time  such  pos- 
session is  taken. 

Per  Burton  and  Maclennan, 
JJ.A.     It  is  immaterial  whether 
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the  subsequent  mortgage  has  been 
validly  registered  or  not,  or  whether 
there  has  or  has  not  been  notice  of 
the  prior  mortgage. 

Per  Hagarty,  C.  J.O.  If  neither 
mortgage  has  been  validly  registered 
that  which  is  prior  in  date  will  pre- 
vail. 

Per  Hagarty,  C.  J.  0.,  Osler, 
and  Maclennan,  J  J.  A.  A  mis-state- 
ment of  the  consideration  in  a  chat- 
tel mortgage  is  not,  in  the  absence 
of  bad  faith,  ipso  facto  a  fatal  de- 
fect. It  is  merely  an  element  to  be 
considered  in  dealing  with  the  ques- 
tion of  bona  fides. 

Hamilton  v.  Harrison,  46  U.  C. 
R.  127,  and  J  affray  v.  Robinson,  0. 
A.,  16th  September,  1878,  (not  re- 
ported) considered. 

Judgment  of  the  Queen's  Bench 
Division,  20  O.  R.  720,  reversed, 
and  that  of  Street,  J.,  at  the  trial, 
20  0.  R.  125,  restored.  Marthinson 
v.  Patterson,  185. 

•  See  Execution,  2. 


BOND. 

Condition — Breach — Bonus — Li- 
quidated damages.'] — In  1874  the 
county  of  Halton  gave  to  the  Ham- 
ilton and  North-Western  Railway 
Company  a  bonus  of  $65,000.00  to 
be  used  in  the  construction  of  the 
railway,  upon  the  condition  that  the 
company  should  remain  "indepen- 
dent" for  twenty-one  years.  In 
1888  the  Hamilton  and  North- Wes- 
tern Railway  Company  became  (as 
was  on  the  facts  held)  in  effect 
merged  in  the  Grand  Trunk  Railway 
Company,  and  ceased  to  be  an  inde- 
pendent line  : — 

Held.,  affirming  the  judgment  of 
the  Common  Pleas  Division  and  of 
Robertson,  J.,  at  the  trial,  that 


there  had  been  a  breach  of  the  con- 
dition entitling  the  plaintiffs  to  re- 
cover the  whole  amount  of  the  bonus 
as  liquidated  damages.  County  of 
Halton  v.  The  Grand  Trunk  Railway 
Co.  of  Canada,  252. 

See  Principal  and  Surety. 


BONUS. 

See  Bond — Damages,  2. 


BREACH. 

See  Bond —  Contract  —  Covenant 
for  Title. 


BREACH  OF  TRUST. 

See  Trusts  and  Trustees,  1. 

BY-LAW. 

See  Interpretation  of  Statutes 
— Intoxicating  Liquors — Munici- 
pal Corporations,  1,  2,  4,  5 — 
Way,  3. 

CARRIERS. 

See  Principal  and  Agent,  1. 


CASES. 

Boyd  v.  Robinson,  20  O.  R.  404, 
approved.]  —  See  Principal  and 
Surety. 

Burgess  v.  Tully,  24  C.  P.  549, 
considered.] — See  Division  Court. 

Cameron  v.  Wigle,  24  Gr.  8,  ap- 
proved.]— See  Railways,  1. 
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Dick  v.  Yates,  18  Oh.  D.  76,  fol- 
lowed.]— See  Municipal  CORPORA- 
TIONS, 2. 

Hamilton  v.  Harrison,  46  U.  C. 
R.  127,  considered.] — See  Bills  of 
Sale  and  Chattel  Mortgages. 

Jaffray  v.  Robinson,  C.  A.,  16 
September,  1878  (not  reported)  con- 
sidered.]— See  Bills  of  Sale  and 
Chattel  Mortgages. 

London  Speaker  Printing  Co.,  In 
re  The,  16  A.  R.  508,  followed.]  — 
See  Company,  3. 

NicoV*  Case,  29  Ch.  D.  421,  dis- 
tinguished.]— See  Company,  3. 

Quilter  v.  Mapleson,  47  L.  T. 
X.  S.  561,  referred  to.] — See  Muni- 
cipal Corporations,  5. 

Race  v.  Anderson,  14  A.  R.  213, 
followed.] — See  Arbitration  and 
Award. 

Woodward  v.  Sarsons,  L.  R.  10 
C.  P.  733,  considered.]— See  Muni- 
cipal Corporations,  4. 


CHAMPERTY  AND  MAINTE- 
NANCE- 

Deed — Right  of  entry — Possession 
—32  H.  TILL  ch.  9.]— The  plain- 
tiffs were  heirs-at-law  of  M.  A.  M., 
a  married  woman,  to  whom  in  1849, 
her  husband  G.  S.  M.  joining  in  the 
deed,  one  G.  conveyed  five  acres  of 
land,  part  of  a  lot  of  100  acres  con- 
veyed to  him  in  1841  by  the  paten- 
tee under  a  Crown  grant  of  the  year  j 
1828.  G.  S.  M.  was  in  possession 
of  four  acres  of  the  five  acres  in 
question  for  some  time  before  1835, 
when  he  married,  and  then  he  and 
his  wife  remained  in  possession  of 
the  four  acres  till  1849,  and  then  of 
96 — VOL.  XIX.   A.  B. 


the  four  acres  and  the  additional  one 
acre  till  the  wife's  death  in  1864  : 

Held,  affirming  the  judgment  of 
the  Queen's  Bench  Division,  21  O. 
R.  281,  Burton,  J. A.,  dissenting, 
that  the  deeds  from  the  patentee  to 
G.  and  from  G.  to  M.  A.  M.  might 
be  upheld,  notwithstanding  the  Stat- 
ute of  Maintenance,  32  H.  VIII. 
ch.  9. 

Per  Hag  arty,  C.J.  O.,  and  Osler, 
J. A.  The  statute  applies  only  to 
cases  of  adverse  possession,  and  there 
being  no  evidence  one  way  or  the 
other,  the  Court  was  not  bound  to 
draw  the  inference  that  the  posses- 
sion of  G.  S.  M.  was  adverse  to  the 
patentee.  If  it  did  apply  and  G. 
had  only  a  pretenced  title,  still  that 
pretenced  title  had  been  lawfully 
acquired  by  M.  A.  M.  to  the  strength- 
ening of  her  possessory  title,  there 
being  nothing  in  the  statute  avoid- 
ing such  a  transaction. 

Per  Maclennan,  J.A.  The  stat- 
ute did  not  apply  because  the  posses- 
sion of  G.  S.  M.  having  begun  (as 
Maclennan,  J.  A.,  upon  the  evidence 
held)  while  the  title  was  in  the  Crown, 
was  not  then  adverse,  and  would  not 
'become  so  without  a  subsequent  ous- 
ter by  him  of  which  there  was  no 
evidence.  Burton,  J.  A.,  agreed  on 
that  point  with  Maclennan,  J. A., 
but  held  that  there  was  no  evidence 
of  this  prior  possession.  Marsh  et  al. 
v.  Webb  et  al..  564. 

CHARTER. 

See  Company,  3. 


COMPANY. 

1 .  Winding  up — Sale  of  assets  by 
liquidator — Order  of  County  Court 
approving— R.  S.  0.  (1887 ')  ch.  183 
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— Practice- — Appeal — Final  Order.] 
— The  liquidator  of  a  company  which 
was  being  voluntarily  wound  up 
under  the  Ontario  Winding  Up  Act, 
sold  the  assets  thereof  en  bloc,  with- 
out the  sanction  of  the  contributories 
to  a  private  individual,  and  then 
obtained  from  the  County  Court  an 
order  approving  of  the  sale  and 
making  certain  provisions  for  the 
disposition  of  the  purchase  moneys. 

On  appeal  it  was  held  that  the 
order  was  made  without  authority, 
and  that  it  was  a  nullity. 

Such  an  order  is  a  "  final  order  " 
as  nothing  further  remains  to  be 
done  under  it  and  threfore  is  the 
subject  of  appeal.  In  re  the  D.  A. 
Jones  Company,  63. 

2.  Winding  up — Director — Ille- 
gal transaction — Summary  applicat- 
ion to  set  aside — R.  S.  0.  ch.  183, 
sec.  23,  sub-sec.  17.] — Sub-section  17 
of  section  23  of  K.  S.  O.  ch.  183, 
which  provides  for  summary  pro- 
ceedings in  the  course  of  winding  up 
a  company  against  directors  and 
other  officers  in  respect  of  alleged 
misfeasance  or  breach  of  trust  is  not 
wide  enough  to  authorize  the  setting 
aside  as  a  breach  of  trust,  on  the 
summary  application  of  the  liquida- 
tor, of  a  sale  of  lands  by  the  Com- 
pany to  a  director,  especially  where 
the  lands  have  at  the  director's  re- 
quest been  conveyed  by  the  Com- 
pany to  the  director's  wife. 

The  scope  of  the  sub-section  con- 
sidered. In  re  the  Essex  Centre 
Manufacturing  Company,  125. 

3.  Shares —  Subscription  — ■  Char- 
ter— Allotment  —  Call  —  Statute  of 
Limitations.] — Persons  named  in 
the  charter  of  a  company  as  share- 
holders are  liable  as  such  for  calls 
which  may  be  afterwards  made  upon 
the  stock  stated  in  the  charter  to  be 
held  by  them,  and  no  further  act  of 


the  directors  in  allotting  such  stock 
or  giving  them  notice  of  allotment 
is  necessary. 

In  re  The  London  Speaker  Print- 
ing Co.,  16  A.  B,  508,  followed. 

After  the  issue  of  letters  patent 
in  1880  incorporating  the  company 
and  naming  certain  persons  as  share- 
holders, these  persons  stated  to  cer- 
tain of  the  directors  of  the  company 
that  they  would  not  accept  their 
stock,  and  would  have  nothing  more 
to  do  with  the  company,  but  no  pro- 
ceedings were  taken  by  them  to  re- 
lieve themselves  from  liability  ;  and 
no  proceedings  were  taken  against 
them  until  the  company  was  wound 
up  in  1891  :— 

Held,  distinguishing  NicoVs  Case, 
29  Ch.  D.  421,  that  as  these  persons 
had  not  a  mere  inchoate  right  to  re- 
ceive shares,  but  were  actually 
shareholders  and  members  of  the 
company  by  virtue  of  the  charter, 
mere  statements  of  this  kind,  and 
the  lapse  of  time,  and  the  failure  of 
the  directors  to  enforce  payment  of 
the  shares,  did  not  relieve  them 
from  their  liability  as  shareholders. 

Under  ordinary  circumstances 
there  is  no  liability  to  pay  for  shares 
until  a  call  is  made,  and  notice 
thereof  given  to  the  shareholder,  and 
until  that  time  the  Statute  of  Limi- 
tations does  not  begin  to  run  against 
the  company.  Therefore  persons 
named  in  the  charter  issued  in 
1880  as  shareholders  were  in  1891 
held  liable  to  pay  the  amount  of 
their  shares,  no  formal  call  having 
in  the  meantime  been  made. 

Judgment  of  the  County  Court  of 
Peel  affirmed.  In  re  The  Haggart 
Bros.  Manufacturing  Co.  Peaker  & 
Bunions'  Case,  582. 

See  In  re  Alger  and  the  Sarnia 
Oil  Company,  446. 
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CONDITION. 

See  Bond — Contkact — Principal 
and  Surety — .Railways,  2. 


CONSIDERATION. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  2 — Bills  of  Sale 
and  Chattel  Mortgages  —  Dam- 
ages, 2, 


CONSTITUTIONAL  LAW. 

1.  Royal  Prerogative  —  Commut- 
ing and  remitting  sentences — Powers 
of  Lieutenant-Governors — 51  Vic.  ch. 
5  (0.).]— The  Act  51  Vic.  ch.  5  (O.), 
which  declares  that  in  matters  within 
the  jurisdiction  of  the  Legislature  of 
the  Province  all  powers,  etc.,  which 
were  vested  in  or  exercisable  by  the 
Governors  or  Lieutenant-Governors 
of  the  several  Provinces  before  Con- 
federation shall  be  vested  in  and 
exercisable  by  the  Lieutenant-Gov- 
ernor of  this  Province,  is  valid  and 
within  the  power  of  the  Provincial 
Legislature  to  enact. 

The  power  of  commuting  and  re- 
mitting sentences  for  offences  against 
the  laws  of  this  Province,  or  offen- 
ces over  which  the  legislative  author- 
ity of  the  Province  extends,  which 
by  the  terms  of  the  Act,  is  included 
in  the  powers  above  mentioned,  does 
not  affect  offences  against  criminal 
laws  which  are  the  subject  of  Do- 
minion legislation,  but  refers  only  to 
offences  within  the  jurisdiction  of 
the  Provincial  Legislature,  and  in 
that  sense  this  enactment  is  intra 
vires  the  Provincial  Legislature. 


Judgment  of  the  Chancery  Divi- 
sion, 20  O.  R.  222,  affirmed.  Attor- 
ney-General for  Canada  v.  Attorney  - 
General  for  Ontario,  31. 

2.  Jurisdiction  —  Evidence  — J us- 
tice  of  the  Peace — Case  stated  under 
52  Vic.  ch.  15,  sec.  5  (0.).] — A  case 
can  be  stated  by  a  Justice  of  the 
Peace  under  52  Yic.  ch.  15,  sec.  5 
(O.),  for  the  judgment  of  the  Court 
of  Appeal,  only  when  the  constitu- 
tional validity  of  the  statute  under 
which  he  has  acted,  is  called  in  ques- 
tion, and  not  when  the  constitutional 
validity  or  some  other  statute,  such 
as  a  statute  regulating  procedure  or 
evidence,  is  collaterally  attacked. 
Regina  v.  Edwards,  Regina  v.  Lynch, 
706. 

CONSTRUCTION  OF  STATUTES. 

See  Interpretation  of  Statutes. 

CONTRACT. 

Letters  —  Breach  —  Condition  — 
Damages^- Sale  of  goods. \  —  To  a 
written  offer  to  sell  some  flour  on 
certain  terms  the  following;  telegram 
was  sent  :—  "  Letter  received  ;  offer 
accepted  ;  writing."  No  letter  was 
written  : — 

Held,  affirming  the  judgment  of 
the  Queen's  Bench  Division,  that 
there  was  a  completed  contract, 
Burton,  J.  A.,  doubting. 

Where  before  the  time  for  the 
completion  of  a  contract  for  the  sale 
of  goods  one  party  notifies  the  other 
that  he  does  not  intend  to  complete, 
that  notification  may  be  treated  as  a 
breach  and  at  once  acted  on  ;  but  if, 
as  he  may,  the  other  party  waits  till 
the  time  for  completion  and  then 
briDgs  his  action,  he  must  shew  that 
at  this  time  he  had  himself  fulfilled 
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all  conditions  precedent  on  his  part. 

Judgment  of  the  Queen's  Bench 
Division  on  this  branch  of  the  case 
reversed,  Maclennan,  J.A.,  dis- 
senting.    Dairy mple  v.  Scott,  477. 

See  Municipal  Corporations,! — 
Principal  and  Agent,  1 — Rail- 
ways, 1,  2. 


CORPORATIONS. 

See  Company — Municipal  Cor- 
porations, 1,  2  —  Principal  and 
Agent  1. 


COSTS. 

See  Interpretation  of  Statutes 
—  Municipal  Corporations,  2 — 
Solicitor   and  Client. 


COUNTY;.COURT. 

See  Division  Court,  1,  2 — Me- 
chanics' Lien. 


COURT  OF  REVISION. 

See  Assessment  and  Taxes. 


COVENANT  FOR  TITLE. 

Breach — Damages — Easement.] — 
The  defendants  granted  to  the  prede- 
cessor in  title  of  the  plaintiff,  with 
covenants  for  title  under  the  Short 
Forms  Act,  certain  lands  with  the 
right  and  easement  of  erecting  a  dam 
at  a  certain  spot.  It  was  afterwards 
held  that  they  had  no  power  to 
grant  such  a  right,  but  it  was  shewn 
that  it  was  not,  in  any  event, 
practicable  to  maintain  a  dam  at 
the  spot  in  question  : — 

Held,  that  the  defendants  were  not 


liable  to  repay  the  full  purchase 
money  less  the  actual  value  of  the 
land  without  the  supposed  right, 
but  only  the  actual  practical  value 
of  the  supposed  right,  which  was 
nothing. 

Judgment  of  Ferguson,  J.,  af- 
firmed, Osler,  J.  A.,  dissenting. 
Piatt  v.  Grand  Trunk  R.  W.  Co.  of 
Canada,  403. 


CURTESY. 

See  Husband  and  Wife. 


DAMAGES. 

1.  Negligence  —  License  —  Third 
parties — Municipal  Corporations — 
R.  S.  0.  (1887 )  ch.  184,  sec.  531.]— 
A  millowner  having  a  license  from  a 
township  to  construct  his  milldam  in 
such  a  way  as  to  flood  a  part  of  the 
highway  constructed  it  so  negligently 
that  it  gave  way  causing  damage  to 
proprietors  below  : — 

Held,  that  the  license  to  dam  water 
back  upon  the  highway  was  (except 
in  so  far  as  it  might  be  a  public  nuis- 
ance affecting  travellers  on  the  road) 
a  lawful  thing ;  and  that  the  damage 
being  caused  by  the  negligence  of 
the  millowner,  the  township  was  not 
liable. 

Such  a  case  is  not  within  R.  S.  O. 
(1887)  ch.  184,  sec.  531,  sub-sec.  4, 
which  gives  to  a  corporation  against 
which  is  brought  an  action  to  recover 
damages  sustained  by  reason  of  any 
obstruction,  etc.,  on  a  highway  placed 
by  any  person,  other  than  a  servant 
or  agent  of  the  corporation,  the  right 
to  claim  relief  over  against  such  per- 
son. 

Judgment  of  MacMahon,  J.,  at 
the  trial,  reversed.  Ward  v.  Caledon. 
Algie  v.  Caledon,  69. 
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2.  Municipal  corporations — Bo- 
nus— Repayment — Consideration.  ]  — 
The  plaintiffs  agreed  to  give  to  the 
defendants  a  bonus  of  $1,000  in  five 
equal  consecutive  annual  instalments 
of  $200  each,  in  consideration  of  their 
establishing  a  factory  and  working 
it  for  ten  years.  The  defendants 
covenanted  to  carry  on  the  factory, 
and  to  employ  therein  continuously 
not  less  than  twenty  persons  during 
the  term.  The  agreement  provided 
that  the  annual  payments  were  to 
cease  if  the  defendants  ceased,  to 
carry  on  business  within  five  years, 
but  there  was  nothing  in  the  agree- 
ment as  to  return  of  any  part  of  the 
bonus  in  case  of  cesser  after  that 
time.  The  defendants  were  paid  the 
full  amount  of  the  bonus,  carried 
on  business  for  six  years,  and  then 
closed  their  factory.  The  plaintiffs 
were  unable  to  prove  any  specific 
substantial  damage  : — 

Held,  that  the  damages  could  not 
be  assessed  on  the  principle  of  appor- 
tioning the  bonus  with  reference  to 
the  term  and  the  period  for  which 
the  business  had  been  carried  on  : — 

Held,  also,  that  the  plaintiffs  were 
entitled  to  nominal  damages  at  least, 
and,  under  the  circumstances,  the  de- 
fendants having  deliberately  broken 
their  covenant,  to  the  costs  of  the 
action. 

Judgment  of  Sir  Thomas  Galt, 
C.  J.,  varied,  Maclennan,  J.  A., 
dissenting.  Village  of  Brighton  v. 
Austin  et  al.,  305. 

See  Contract  —  Covenant  for 
Title — False  Arrest — Fraud  and 
Misrepresentation  —  Principal 
and  Agent — Railways,  2,  3. 


DECEIT. 

See  Fraud  and  Misrepresentation. 


DEDICATION. 

See  Way,  3. 


DEED. 

Description — Assessment  and  taxes 
— Tax  sale — Right  of  entry — Pur- 
chase of—R.  S.  0.  ck  193,  sec.  191.] 
— A  parcel  of  land  was  described  in 
the  patent,  and  in  the  books  of  the 
County  Treasurer  as  "  the  north 
part  of  lot  number  thirteen  *  *  con- 
taining sixty  acres  of  land,  be  the 
same  more  or  less."  The  parcel  con- 
tained in  fact  eighty-two  acres.  In 
1868  there  were  sold  for  taxes  fifty 
acres  described  thus  : — "  Commenc- 
ing at  the  north-east  angle  of  said 
north  part  at  the  limit  between  said 
north  part  of  lot  number  thirteen  and 
lot  number  fourteen,  thence  along 
said  limit  taking  a  proportion  of  the 
width  corresponding  in  quanthVywith 
the  proportion  of  the  said  north  part 
of  lot  number  thirteen  in  regard  to 
its  length  and  breadth  sufficient  to 
make  fifty  acres  of  land."  Then  in 
1871  there  was  sold  for  taxes  a  parcel 
described  thus  :  "  The  whole  of  said 
southerly  part  of  the  north  half  of 
said  lot  number  thirteen  *  *  con- 
taining ten  acres,  and  being  part  not 
sold  for  taxes  in  1868  "  : — 

Held,  that  the  sale  of  1871  could 
not  be  limited  to  ten  acres  to  be  lo- 
cated by  the  Court  "in  such  manner 
as  is  best  for  the  owner,"  but  was, 
the  taxes  being  properly  chargeable 
against  the  whole  of  the  unsold  por- 
tion, a  sale  of  the  whole  of  that  un- 
sold portion  and  could  not,  in  con- 
sequence of  the  provisions  of  R.  S: 
O.  ch.  193,  sec.  191,  be  attacked  by 
the  plaintiff,  a  purchaser  from  the 
owner  after  the  time  of  the  tax  sale 
who  then  had  a  mere  right  of 
entry. 
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Application  and  effect  of  this 
section  considered. 

Decision  of  the  Queen's  Bench 
Division,  20  O.  It.  351,  reversed. 
Hyatt  v.  Mills,  329. 

See  Champerty  and  Maintenance. 


DESCRIPTION. 

See  Deed. 


DIRECTORS. 

See  Company,  2. 


DIVISION  COURT. 

1.  Transcript  of  judgment — R.  S. 
0.  ch.  51 — County  Court — Issue  oj 
execution — Return  of  nulla  bona — 
"Proceeding" — 52  Vic.  ch.  12,  sec. 
24  ( 0. ).]— Under  the  Division 
Courts  Act,  ft.  S.  O.  ch.  51,  and 
Rules  now  in  force,  the  issue  of  exe- 
cution and  return  of  nulla  bona  in 
a  foreign  Division  Court,  to  which  a 
transcript  has  previously  been  sent, 
is  a  sufficient  foundation  for  a  tran- 
script from  the  home  Court  to  the 
Court  under  section  223  et  seq.  of 
that  Act ;  Maclennan,  J.  A.,  dis- 
secting. 

Burgess  v.  Tully,  24  C.  P.  549, 
distinguished. 

A  transcript  to  a  County  Court  is 
not  a  proceeding  within  the  purview 
of  sec.  24  of  52  Vie.  ch.  12  (O.),  pro- 
viding that  no  further  proceedings 
shall  be  had  in  a  Division  Court 
after  a  transcript  to  another  Division 
County  Court  without  an  order 
or  affidavit;  Maclennan,  J.  A., 
dissenting.    Jones  v.  Paxton,  163. 

2.  County  Court — Transcript — 


Judgment  summons.~\—  A  transcript 
may  be  validly  issued  from  a  Divi- 
sion Court  to  the  County  Court  not- 
withstanding the  pendency  in  the 
Division  Court  of  proceedings  by 
way  of  judgment  summons,  but  as 
soon  as  the  transcript  is  issued  and 
filed  the  judgment  becomes  a  judg- 
ment of  the  County  Court  and  the 
judgment  summons  proceedings  can- 
not be  continued. 

The  form  of  a  transcript  consid- 
ered. 

Judgment  of  the  County  Court  of 
York  reversed. — Ryan  v.  McCartney, 
423. 

See  Mechanics'  Lien. 


DONATIO  MORTIS  CAUSA. 

See  Hall  v.  Hall,  et  al,  292. 


EASEMENT. 

See  Covenant  foe  Title. 


ELECTIONS. 

See  Mandamus. 


EVIDENCE. 

Experts — IVew  trial — Practice — 
Con.  Rule  207.]  —  An  action  for 
damages  caused  by  collision  between 
two  vessels  was  tried  without  a  jury, 
and  after  the  evidence  had  been 
taken  the  trial  Judge,  with  the  con- 
sent of  both  parties,  consulted  two 
master  mariners,  and  adopted  as  his 
own  their  opinion,  based  on  a  con- 
sideration of  conflicting  testimony, 
as  to  the  responsibility  for  the  col- 
lision : — 
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Held,  that  this  was  a  delegation 
of  the  judicial  functions  and  a  new 
trial  was  ordered. 

The  scope  of  ("on.  Rule  207,  as 
to  calling  in  the  assistance  of  experts, 
considered.     Wright  v.  Collier,  298. 

See  Constitutional  Law,  2. 


EXECUTION. 

1.  Exemptions-  Insurance  moneys 
—Receiver  -R.  S.  0.  ch.  64~] — A 
judgment  creditor  cannot  obtain  by 
a  receiving  order  money  payable  to 
his  debtor  in  respect  of  insurance 
upon  exempted  chattels.  The  money 
takes  the  place  of  the  chattels  and 
is  subject  to  the  same  protection. 
Osier  et  al.  v.  Muty,  94. 

2.  Wages  —  Chattel  mortgage  — 
Creditors'  Relief  Act,  R.  S.  0.  ch.  65 
—  Wages'  Act,  R.  S.  0.  ch.  127.]— Ex- 
ecutions against  goods  in  the  hands 
of  a  sheriff  subsequent  to  the  making 
of  a  chattel  mortgage  by  the  execu- 
tion debtor,  on  the  goods  seized, 
attach  only  on  the  equity  of  redemp- 
tion and  are  not  entitled  under  the 
Creditors'  Relief  Act  to  share  with 
executions  prior  to  the  giving  of  the 
mortgage. 

The  fact  that  in  such  a  case  the 
subsequent  executions  are  on  judg- 
ments recovered  for  wages  gives 
them  no  priority  under  the  Wages' 
Act,  R.  S.  O.  ch.  127,  sec.  3,  and  they 
can  take  nothing  until  the  prior  ex- 
ecutions and  the  mortgagee  are  paid 
in  full. 

Judgment  of  the  County  Court  of 
Elgin,  confirming  the  sheriff's  scheme 
of  distribution,  reversed.  Roach  v. 
McLachlin,  496. 

See  Division  Court,  1. 


EXECUTORS. 

See  Trusts  and  Trustees,  1. 


EXEMPTIONS. 

See  Execution,  1. 

EXPERTS. 

See  Evidence. 


EXPROPRIATION. 

See  Municipal  Corporations,  3 
— Railways,  1. 


FALSE  ARREST. 

Malicious  prosecution — Sheriff — 
Bailiff- Damages.]- A  sheriff  is  identi- 
fied in  interest  with  his  bailiff  and 
liable  for  whatever  the  latter  does 
under  colour  of  the  writ. 

The  plaintiff,  assisting  a  person 
acting  as  bailiff  under  a  landlord's 
distress  warrant,  attempted  to  re- 
move some  grain  which  was  at  the 
time  under  seizure  by  the  defen- 
dant as  sheriff's  officer,  and  was  ar- 
rested by  the  defendant  :— 

Held,  reversing  the  judgment  of 
the  Queen's  Bench  Division,  that 
the  sheriff  was  liable  for  the  act  of 
his  officer. 

Beatty  v.  Rumble,  21  0.  R.  184, 
distinguished. 

The  jury  having  assessed  the 
damages  against  the  officer  at  a  nomi- 
nal sum  the  Court  instead  of  a  new 
trial  directed  judgment  to  be  en- 
tered against  his  co-defendant,  the 
sheriff,  for  a  like  amount.  Gordon 
v.  Rumble  et  al.,  440. 
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FRAUD  AND  MISREPRESENTA- 
TION. 

Deceit — Damage.'] — In  order  that 
a  representation  may  be  actionable 
it  must  be  fraudulently  made.  Where, 
therefore,  in  an  action  to  recover 
damages  for  falsely  representing  that 
a  forged  cheque  was  genuine,  the 
jury  answered  in  the  negative  the 
question  "  Did  the  defendant  falsely, 
fraudulently  and  deceitfully  represent 
the  signature  to  the  cheque  to  be 
genuine,  when  in  truth  and  in  fact 
it  was  a  forgery  1 "  the  action  was 
held  not  maintainable,  though  in  an- 
swer to  other  questions  they  found 
that  the  defendant  made  the  repre- 
sentation without  knowing  whether 
it  was  true  or  false,  without  a  reason- 
able belief  in  its  truth  and  without 
making  proper  enquiries. 

Judgment  of  the  County  Court  of 
Oxford  reversed.  White  v.  Sage, 
135. 

See  Principal  and  Agent,  2. 


GENERAL  AVERAGE. 

Salvage — Cargo  left  in  peril  for 
benefit  of  vessel — Expense  of  subse- 
quent efforts  to  save  both  vessel  and 
cargo.] — A  vessel,  loaded  with  coal, 
stranded.  The  owners  of  the  cargo 
desired  to  take  the  coal  out,  which 
could  have  been  done  at  small  ex- 
pense, but  the  underwriters  of  the 
ship  refused  to  permit  this,  as  it 
would  much  increase  the  risk  to  the 
vessel.  Extraordinary  expense  was 
gone  to  for  the  purpose  of  saving 
both  vessel  and  cargo,  and  most  of 
the  cargo  was  saved,  but  the  vessel 
was  a  total  loss  :— 

Held,  that  the  ov/ners  of  (the  cargo 
were  only  liable  to  pay  a  reasonable 
amount  for  the  cost  of  saving  the 
coal,  and  that  there  was  no  claim 


for  general  average  against  the  coal 
saved. 

Judgment  of  the  Queen's  Bench 
Division,  20  O.  R  295,  affirmed. 
Western  Assurance  Co.  v.  Ontario 
Coal  Co.,  41. 


HUSBAND  AND  WIFE. 

1 .  Conveyance  direct  —  Separate- 
use  —  Curtesy  —  Limitations.]  — A 
man,  married  in  1854,  conveyed  in 
1870  certain  lands  to  his  wife  by 
deed  under  the  Short  Forms  Act, 
with  the  usual  covenants,  for  the 
expressed  consideration  of  "  respect 
of  one  dollar."  The  husband  and 
wife  remained  in  possession  of  the 
lands  until  the  wife  died  in  1872 
leaving  a  will  by  which  she  devised 
her  real  estate  to  two  daughters  of 
herself  and  this  husband,  aged  respec- 
tively seventeen  and  twelve.  The 
husband  remained  in  possession  till 
his  death  in  1890.  This  action  was 
then  brought  by  the  younger  daugh- 
ter and  the  son  of  the  elder  daughter 
to  recover  possession  from  the  devi- 
see of  the  husband  : — 

Held,  that  there  had  been  a  valid 
transfer  of  the  equitable  estate  in 
the  property  to  the  separate  use  of 
the  wife  and  that  the  husband  must 
be  held  to  have  been  in  possession 
after  her  death  as  guardiau  for  the 
children  or  as  trustee  of  the  legal 
estate  for  them,  so  that  there  was  no 
bar  under  the  statute  of  limitations. 

Judgment  of  the  Queen's  Bench 
Division,  20  O.  R.  445,  affirmed, 
Burton,  J.  A.,  dissenting.  Kent  v. 
Kent,  352. 

2.  Separate  estate.]  —  A  woman 
married  in  1869,  without  any  mar- 
riage settlement,  acquired  in  ,1879 
and  1882  certain  lands  by  convey- 
ances from  strangers,  her  husband 
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then  being  living.  This  action  was 
brought  in  September,  1889,  her  hus- 
band being  still  living,  to  recover  the 
amount  of  certain  promissory  notes 
made  by  her  in  1887  : — 

Held,  reversing  the  judgment  of 
the  Queen's  Bench  Division,  and 
restoring  that  of  Armour,  C.  J.,  20 
0.  R.  652,  that  the  lands  in  ques- 
tion were  not  the  separate  property 
of  the  married  woman  and  were  not 
subject  to  her  debts.  Moore  v.  Jack- 
son, 383. 


ILLEGAL  TRANSACTION. 

See  Bills  of  Exchange  and 
Promissory  Notes,  2 — Company,  2. 


INSPECTORS. 

See  Trusts  and  Trustees. 


INSURANCE. 

See  Mingeaud  v.  Packer,  et  at, 
290  ;  Arbitration  and  Award — 
Execution,  1. 


INTEREST. 

See  Hayes  v.  Elmsley,  291 ; 
Stevenson  v.  Davis,  591. 


INTERPRETATION  OF  STA- 
TUTES. 

Construction  of  statute — Preamble 
— Municipal  corporations — By-law 
— Street  railways — Costs.^ — In  Jan- 
nary,  1891,  the  defendants,  passed  a 
by-law  to  raise  $75,000  for  street 
railway  purposes,  with  a  recital  that 
it  was  necessary  to  raise  that  sum 
for  the  purpose  of  building  a  street 
97 — VOL.  XIX.  A.  R. 


railway  connecting  the  municipality 
of  Neebing  with  the  municipality  of 
Port  Arthur.  The  by-law  had  been 
submitted  to  the  electors,  and  had 
been  carried  by  their  votes,  but  no 
by-law  had  been  passed  nnder  sec. 
'504  of  the  Municipal  Act  actually 
authorizing  the  construction  of  the 
i  ail  way,  nor  had  the  approval  of  the 
Lieutenant-Governor-in-Council  been 
obtained  ;  and  the  provisions  of  sec- 
tion 505  of  the  Municipal  Act  had 
not  been  observed.  This  action  was 
brought  to  restrain  the  municipality 
from  constructing  the  street  railway 
under  this  by-law,  and  on  the  4th  of 
May,  1891,  while  the  action  was 
pending,  an  Act,  54  Vic.  ch.  78  (O.), 
was  passed,  the  preamble  of  which 
recited  inter  alia,  that  the  corpora- 
tion was  desirous  of  constructing 
and  operating  an  electric  street  rail- 
way at  a  cost  estimated  not  to  exceed 
$75,000.  That  they  had,  on  the  5th 
January,  1891,  passed  a  by-law 
authorizing  the  construction  and 
operation  of  such  a  railway,  and  had 
petitioned  that  it  might  be  confirmed 
and  legalized.  The  Act  then  de- 
clared that  the  by-law  referred  to  in 
the  preamble,  and  of  which  a  copy 
was  set  forth  in  the  schedule  to  the 
Act  and  being  the  by-law  in  ques- 
tion, was  legal  and  valid  to  all  in- 
tents and  purposes  ;  and  that  for  all 
purposes  affecting  it,  any  and  all 
amendments  of  the  Municipal  Act 
having  force  and  effect  on  the  1st  of 
August,  1891,  should  be  deemed  and 
taken  as  having  been  complied  with, 
and  as  having  been  made  and  being 
in  full  force  and  effect  prior  to  the 
passing  of  the  by-law.  After  the 
passing  of  the  Act  an  injunction 
was  granted  by  Street,  J.,  restrain- 
ing the  defendants  from  acting  under 
the  by-law,  on  the  ground  that  the 
Act  in  question  did  not  go  far 
enough.    The  action  was  afterwards 
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brought  down  to  trial  and  Mac- 
Mahon,  J.,  following  the  judgment 
of  Street,  J.,  made  the  injunction 
perpetual : — 

Held,  reversing  these  judgments, 
that  the  validating  Act  had  the 
effect  of  establishing  the  b}'-law  as 
one  not  merely  for  raising  money, 
but  also  as  one  for  the  construction 
of  the  road,  and  that  it  had  made  it 
valid  for  all  purposes: — 

Held,  also,  that  the  plaintiffs  were 
entitled  to  the  costs  of  the  action 
■down  to  the  time  of  the  passing  of 
the  Act,  and  in  addition  to  the  costs 
of  a  motion  in  Chambers  for  the  dis- 
posal of  the  action,  and  that  the  de- 
fendants were  entitled  to  the  subse- 
quent costs  and  to  the  costs  of  the 
appeal. 

Observations  on  the  course  taken 
by  the  legislature  in  passing  Acts  to 
validate  proceedings  which  are  under 
attack  in  a  pending  action,  leaving 
the  costs  of  the  action  to  be  disposed 
of  by  the  Court  as  if  the  Act  had 
not  passed.  Dwyer  et.  al  v.  The 
Town  of  Port  Arthur,  555. 

See  Assignments  and  Prefer- 
ences. 


INTOXICATING  LIQUORS. 

By-law  —  Publication  —  Polling 
places  —  Quashing  —  Discretion.1^ — 
Notice  of  intention  to  submit  a  local 
option  by-law  to  the  votes  of  the 
township  electors  was  given  in  proper 
form  and  for  the  requisite  number 
of  times  in  a  paper  published  in  an 
incorporated  village,  the  bounds  of 
which  did  not  actually  touch,  though 
they  came  close  to  those  of  the  town- 
ship in  question.  This  paper  was 
the  nearest  paper ;  it  had  a  large 
circulation  in  the  township,  and  was 
that  in  which  the  township  council 


had  been  in  the  habit  of  publishing 
their  notices  and  by-laws.  No  paper 
was  published  in  the  township  in 
question. 

One  of  the  polling  places  was 
described  merely  as  being  "at  or 
near  "  a  certain  village.  It  was 
shewn  that  this  village  was  a  very 
small  one,  and  that  the  description 
was  the  same  as  that  used  in  the 
by-laws  appointing  the  places  for 
holding  municipal  elections.  It  was 
also  shewn  that  the  poll  was  held 
in  a  house  close  to  the  house  in  which 
the  poll  had  been  held  in  the  next 
preceding  municipal  election,  that 
house  itself  having  been  moved 
away. 

Another  polling  place  was  specifi- 
cally described  by  place,  lot  and  con- 
cession, but  there  was  an  error  in 
the  number  of  the  concession. 

It  was  shewn  that  all  the  pro- 
ceedings had  been  taken  in  good 
faith,  that  the  poll  was  very  large, 
and  it  did  not  appear  that  any  one 
had  been  misled  by  any  of  these  in- 
formalities : — 

Held,  therefore,  reversing  the  judg- 
ment of  Sir  Thomas  Galt,  C.  J., 
that  the  Court  might,  in  the  exer- 
cise of  its  discretionary  power  so  to 
do,  refuse  to  quash  the  by-law  in 
question.  In  re  Huson  and  the 
Township  of  South  Nor vnch,  343. 

JUDGMENT  SUMMONS. 

See  Division  Court,  2. 


JURISDICTION. 

See  Constitutional  Law,  2. 


JURY. 

See  Malicious  Prosecution. 
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JUSTICE  OF  THE  PEACE. 

Qualification — R.  S.  0.  ch.  71,  sec. 
9.~\ — The  interest  of  a  Justice  of  the 
Peace  in  property  in  respect  of  which 
he  qualifies  as  such  as  required  by 
H.  S.  O.  ch.  71,  sec.  9,  need  not  be 
in  itself  of  the  value  of  $1,200.  It 
is  sufficient  if  he  has,  in  lauds  which 
are  of  the  value  of  $1,200  over  and 
above  what  will  satisfy  and  discharge 
nil  incumbrances  affecting  the  same, 
and  over  and  above  all  rents  and 
charges  payable  out  of  or  affecting 
the  same,  such  an  estate  or  interest 
as  is  mentioned  in  the  section,  what- 
ever the  value  of  the  estate  or  inter- 
est may  be. 

Judgment  of  the  County  Court  of 
Middlesex  affirmed.  Weir  v.  Smyth, 
433. 

See  Constitutional  Law,  2. 


LANDLORD  AND  TENANT. 

See  Apportionment. 


LETTERS. 

See  Contract. 


LICENSE. 

See  Damages,  1. 


LIEUTENANT-GOVERNOR. 

See  Constitutional  Law,  1. 


LIFE  TENANT. 

See  Railways,  1. 


LOCAL  IMPROVEMENTS. 

See  Municipal  Corporations,  2,  5. 


MALICIOUS  PROSECUTION. 

Reasonable  and  probable  cause  — 
Jury.~\ — If,  in  an  action  for  malici- 
ous prosecution,  there  is  any  con- 
flict of  evidence  as  to  the  facts  upon 
which  reasonable  and  probable  cause 
depends,  the  jury  must  be  allowed 
to  find  the  facts.  The  judge  cannot 
withdraw  the  case  from  them,  be- 
cause in  his  opinion  there  was  rea- 
sonable and  probable  cause  for  the 
prosecution. 

Judgment  of  the  Queen's  Bench 
Division  reversed,  Burton,  J. A., 
dissenting.  Hamilton  v.  Gousineau, 
203. 

See  False  Arrest. 


MANDAMUS. 

Revising  officer — Electoral  Fran- 
chise Act,  R.  S.  O.  ch.  5 — Objection 
to  name  on  list — Notice — Grounds 
of  objection.'] — The  Queen's  Bench 
Division  (21  O.  B.  424)  having 
ordered  a  mandamus  to  issue  direct- 
ing a  revising  officer  to  consider  the 
objections  to  the  qualification  of  cer- 
tain persons  whose  names  appeared 
on  the  preliminary  voters'  lists,  and 
the  revising  officer  having  obeyed 
the  mandamus,  this  Court  declined 
to  consider  the  question  of  the  right 
to  grant  the  mandamus. 

A  notice  of  application  to  have  a 
name  removed  from  the  voters'  lists 
giving  as  the  ground  of  objection 
only  the  statement  "  not  qualified  " 
is  sufficient.  Per  Hagarty,  C.  J.O., 
Burton  and  Maclennan,  J  J.  A.  In 
re  Lilley  and  Allin,  et  al.,  101. 
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MASTER  AND  SERVANT. 

Negligence  —  Machinery  —  "  De- 
fect " — u Arrangement" —  Volenti  non 
Jit  injuria  —  Workmen's  Compensa- 
tion for  Injuries  Act,  R.  S.  0.  (1887) 
ch.  141—52  Vic.  ch.  23  fa;.]— The 
plaintiff  was  employed  in  the  laundry 
department  of  the  defendants'  fac- 
tory, and  while  she  was  standing  on 
a  bench  to  open  a  window  for  the 
purpose  of  letting  steam  and  hot  air 
escape  her  hair  was  caught  by  an 
unguarded  revolving  horizontal  shaft 
which  passed  through  the  room  near 
the  ceiling  and  in  front  of  the  win- 
dow, and  she  was  severely  injured  : — 

Held,  (Burton,  J.  A.,  dissenting), 
affirming  the  judgment  of  the  Queen's 
Bench  Division  in  favour  of  the 
plaintiff,  that  she  could  not  be  said 
to  have  been  doing  an  act  so  entirely 
unconnected  with  her  employment 
and  duties  as  to  be  regarded  as  a 
mere  volunteer  and  as  such  outside 
the  protection  of  the  Act,  and  that 
there  was  a  "  defect  in  the  arrange- 
ment" of  the  machinery  within  the 
meaning  of  the  Amending  Act,  52 
Vic.  ch.  23,  sec.  3  (O.),  that  is,  an 
element  of  danger  arising  from  the 
position  and  collocation  of  machinery 
in  itself  perfectly  sound  and  well 
fitted  for  the  purpose  to  which  it  is 
to  be  applied  and  used. 

The  effect  of  section  7  of  that  Act 
and  what  is  meant  by  voluntarily 
incurring  risk  of  injury  considered. 
McCloherty  v.  The  Gale  Manufac- 
turing Company,  117. 


MECHANICS'  LIEN. 

County  Court — Division  Court — • 
Enforcement  in — R.  S.  0.  ch.  126, 
sec.  23 — Mortgage — Account — Prac- 
tice— Cross-appeal — Notice. .]  —  Sec- 
tion 23  of  R.  S.  0.  ch.  126,  which 


allows  proceedings  to  recover  the 
amount  of  a  mechanic's  lien  to  be 
taken  under  certain  circumstances 
in  the  County  Court  and  Division 
Court  applies  only  to  actions  in 
which  the  party  seeking  to  enforce 
his  lien  is  suing  in  the  ordinary  way 
to  obtain  judgment  and  execution. 
Those  courts  cannot  entertain  an 
action  in  the  nature  of  an  action 
of  account  by  a  lien  holder  against  a 
mortgagee  who  has  sold  the  land  in 
question  under  mortgage  prior  to 
the  lien  though  there  may  be  wider 
powers  by  way  of  summary  applica- 
tion 

J udgment  of  the  County  Court  of 
York  affirmed,  Maclennan,  J.  A., 
dissenting 

In  County  Court  cases  notice  of" 
cross-appeal  is  not  necessary.  Hut- 
son  v.  Valliers  et  al.,  154. 


MORTGAGE. 

See  Apportionment — Mechanics' 
Lien. 


MUNICIPAL  CORPORATIONS. 

1.  Contract — Sale — Corporate  Act 
—By-law.]— Section  282  of  the  Mu- 
nicipal Act,  R  S.  O.  (1887),  ch.  184,_ 
enacts  that  the  powers  of  municipal 
councils  shall  be  exercised  by  by-law 
when  not  otherwise  authorized  or 
provided  for.  Sec.  480  of  the  Act 
authorizes  the  council  to  purchase 
fire  apparatus,  etc.,  but  says  nothing 
about  passing  a  bv-law  for  the  pur- 
pose. 

The  plaintiffs  sued  upon  an  alleged 
contract  for  the  sale  by  them  to  the- 
defendants,  the  corporation  of  a 
town,  of  a  fire  engine  and  hose.  The 
alleged  contract  was  signed  by  the 
mayor  of  the  town  and  by  the  clerk 
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of  the  council,  and  the  seal  of  the 
corporation  was  attached.  No  by- 
law was,  however,  passed  authorizing 
the  purchase.  The  engine  was  sent 
by  the  plaintiffs  to  the  defendants, 
but  was  not  accepted  by  them  : — 

Held,  that  the  want  of  a  by-law 
was  fatal,  and  that  the  instrument 
under  the  seal  of  the  corporation  was 
invalid. 

Judgment  of  the  Chancery  Divi- 
sion, reported  20  O.  It.  411,  affirmed. 
Waterous  v.  Pahnerston,  47. 

2.  Local  Improvements  —  By-law 
—R.  S.  0.  ch.  184,  sec.  621— Appeal 
for  costs.] — A  general  by-law  may 
be  passed  providing  the  means  of 
ascertaining  and  determining  what 
real  property  will  be  immediately 
benefited  by  any  proposed  work  or 
assessment  the  whole  cost  of  which 
is  to  be  assessed  upon  that  property, 
but  such  a  general  by-law  is  not  suf- 
ficient in  the  case  of  local  improve- 
ments or  construction  of  bridges,  the 
whole  cost  of  which  the  council  deem 
it  inequitable  to  raise  by  local  special 
assessment. 

Where  a  defendant  is  ordered  to 
pay  the  costs  of  the  action,  but  no 
further  relief  is  given  by  the  judg- 
ment, an  appeal  from  the  judgment 
is  not  an  appeal  for  costs  within  the 
meaning  of  section  65  O.  J.  Act. 
A  judgment  ordering  the  defendant 
to  pay  the  whole  costs  of  the  action 
cannot  be  supported  unless  the  plain- 
tiff is  entitled  to  bring  the  action. 

Dick  v.  Yates,  18  Ch.  D.  76,  fol- 
lowed. 

Judgment  of  Street,  J.,  20  O.  It. 
547,  affirmed.  Fleming  v.  The  City 
of  Toronto,  318. 

3.  Expropriation —  Arbitration — 
Practice— -52  Vic.  ch.  13(0.).]— 
When  a  municipal  corporation  ex- 
propriates lands  the   date   of  the 


passing  of  the  by-law  defining  the 
lands  and  the  nature  of  the  rights 
required  is  the  date  in  relation  to 
which  the  compensation  should  be 
assessed. 

Judgment  of  Falconbridge,  J., 
reversed,  Osler,  J. A.,  dissenting. 

Section  4  of  52  Yic.  ch.  13  (O.), 
which  requires  motions  to  set  aside 
awards  of  a  specified  kind  to  be  made 
within  fourteen  days  from  the  filing 
thereof ;  and  section  6  of  the  same 
Act  which  allows  motions  to  set 
aside  awards  of  another  kind  to  be 
made  within  three  months  from  the 
making  and  publication  thereof,  do 
not  apply  to  arbitrations  under  the 
Municipal  Act,  and  a  motion  made 
on  the  10th  of  February,  1891,  to 
set  aside  an  award  made  in  an  arbi- 
tration under  the  Municipal  Act  on 
the  31st  of  December,  1890,  and 
filed  on  the  19th  of  January,  1891, 
was  held  to  be  in  time. 

The  scope  and  meaning  of  the 
several  sections  of  the  Act  con- 
sidered. In  re  Prittie  and  Toronto, 
503. 

4.  By-law — Voters.] — A  local  op- 
tion by-law  carried  by  a  vote  of 
seventy-one  to  fifteen  was  quashed 
where  it  appeared  that  the  re- 
turning officer  had  refused  to  accept 
the  votes  of  tenant  voters,  seventy- 
four  of  whom  were  on  the  list 
and  had  the  right  to  vote,  though  it 
was  not  shown  that  more  than  a 
very  small  number  of  these  voters 
had  made  any  attempt  to  vote  or 
had  expressed  any  intention  of  vo- 
ting, or  had  heard  of  the  returning 
officer's  refusal. 

The  election  doctrine  that  irregu- 
larities should  not  be  held  fatal  un- 
less they  actually  affect  the  result 
does  not  apply  where  a  class  is  dis- 
franchised in  a  by-law  contest. 
In  re  Croft  and  Peterborough,  17 
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A.  R.  21,  applied.  Woodward  v. 
Sarsons,  L.  B,.  10  0.  P.  733,  con- 
sidered. 

Judgment  of  Galt,  C.J.,  reversed, 
Maclennan,  J.  A.,  dissenting.  In 
re  Pounder  and  the  Village  of  Win- 
chester, 684. 

5.  Local  improvements — By-law — 
Variance  between  notice  of  intention 
to  pass  and  by-law.] — In  carrying 
out  a  local  improvement  the  council 
may  either  ascertain  and  provide  for 
the  cost  of  the  work  before  it  is  ac- 
tually commenced  by  imposing  and 
confirming  the  assessment  necessary 
for  that  purpose,  or  they  may  do  the 
work  first  and  make  the  special  as- 
sessment after  its  completion. 

A  by-law  imposing  assessments  for 
local  improvements  initiated  by  the 
city  was  quashed  where  the  work 
done  and  the  times  of  payment  there- 
for were  different  from  those  set  out 
in  the  notice  of  intention  to  do  the 
work. 

Per  Osler,  J.  A. — The  by-law  was 
bad  on  the  further  grounds  ( I )  that 
the  notice  given  to  the  ratepayers 
was  of  an  improvement  costing  the 
sums  named  therein,  to  be  provided 
for  by  an  assessment  to  be  made  and 
confirmed  before  the  commencement 
of  the  work,  while  the  by-law  im- 
posed an  assessment  for  the  cost  of 
construction  as  ascertained  after  its 
execution;  and  (2)  that  a  petition 
duly  signed  objecting  to  the  perform- 
ance of  the  work  had  been,  within 
the  proper  time,  delivered  to  the 
council. 

The  motion  to  quash  the  by-law 
was  dismissed  by  Galt,  0.  J.,  on  the 
ground  that  it  had  been  expressly 
validated  by  54b  Vic.  ch.  82,  sec.  14 
(O.).  While  an  appeal  from  the 
judgment  was  pending  55  Vic.  ch. 
90  (0.)  was  passed,  section  6  of  which 
enacted  that    "  nothing  contained 


herein  or  in  the  Act  passed  in  the 
54th  year 'of  Her  Majesty's  reign, 
and  chaptered  82,  shall  affect  any 
action  or  proceeding  now  pending." 

Per  Osler,  J.  A. — The  latter  Act 
was  declaratory  or  retrospective  ;  its 
effect  was  to  prevent  the  defendants 
from  asserting  that  the  by-law  had 
been  validated  by  the  earlier  Act, 
and  therefore  the  by-law  being  defec- 
tive the  judgment  must  be  reversed,, 
though  it  was  right  when  it  was 
delivered. 

Quitter  v.  Mapleson,  47  L.  T.  N.  S. 
561,  referred  to. 

Judgment  of  Galt,  0.  J.,  reversed. 
In  re  Gillespie  et  al.  and  The  City 
of  Toronto,  713. 

See  Damages,  1,  2 — Interpreta- 
tion of  Statutes — Way,  3,  4. 

NEGLIGENCE. 

See  Damages,  1  —  Master  and 
Servant — Way,  4. 


NEW  TRIAL. 

See  Evidence. 


NOTICE. 

See  Hayes  v.  Elmsley,  291  — 
Robinson  v.  Harris,  184 — Manda- 
mus— Mechanics'  Lien. 


NOTICE  OF  DISHONOUR. 

See  Bills  of  Exchange  and 
Promissory  Notes,  1. 


PATENT. 

See  Bills  of  Exchange  and 
Promissory  Notes,  2. 
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PAYMENT. 

See  Principal  and  Surety. 


PENALTY. 

See  Principal  and  Surety. 


PLAN. 

See  Way,  3. 


POSSESSION. 

See  Bills  of  Sale  and  Chattel 
Mortgages  —  Champerty  and 
Maintenance — Stevenson  v.  Davis, 
591. 

PRACTICE. 

See  Company,  1— Damages,  1 — 
Evidence  —  Mechanics'  Lien  — 
Municipal  Corporations,  3 — So- 
licitor and  Client. 


PREAMBLE. 

See  Interpretation  of  Statutes. 


PREROGATIVE. 

See  Constitutional  Law,  1. 


PRESENTMENT. 

See  Bills  of  Exchange  and 
Promissory  Notes,  1. 

PRESSURE. 

See  Davies  et  al.  v.  Gillard  ei  al., 
432. 


PRINCIPAL  AND  AGENT. 

1.  Corporation —  Railways — Car- 
riers —  Contract  —  Damages.]  — 
Where  the  only  evidence  of  the  con- 
tract to  carry  was  that  the  foreman 
of  the  freight  department  at  one  of 
the  defendants'  stations  agreed  to 
have  certain  trees  forwarded  to  a 
station  not  on  the  defendants'  line, 
but  on  one  connecting  therewith,  it 
was  : — 

Held,  that  this  was  evidence  to  be 
submitted  to  a  jury  of  a  contract  to 
that  effect  binding  the  defendants,, 
and  that  a  nonsuit  was  wrong. 

The  measure  of  damages  against 
carriers  for  nondelivery  of  trees  con- 
sidered. 

Judgment  of  the  County  Court  of 
Middlesex,  reversed,  Hagarty, 
C.  J.  O.,  dissenting.  McGill  v.  Grand 
Trunk  R.  W.  Co.,  245. 

2.  Trusts  and  trustees — Fraud — 
Statute  of  Frauds.] — Property  of 
the  plaintiff's  husband  having  been 
offered  for  sale  under  mortgage  she 
agreed  orally  with  the  mortgagee's 
solicitors  to  purchase  it,  but  not 
having  the  means  to  make  the  cash 
payment  required  she  saw  one  of  the 
defendants  who  agreed  to  lend  her 
for  a  year  the  necessary  money,  and 
to  take  a  deed  of  the  property  as 
security,  and  he  gave  to  the  solicitors 
a  written  offer  to  purchase  on  the 
terms  arranged  by  the  plaintiff, 
which  offer  was  by  the  solicitors 
orally  accepted.  The  property  was 
however  in  fact  conveyed  to  the 
other  defendant  who  was  the  daughter 
of  her  co-defendant : — ■ 

Held,  per  Hagarty,  C.  J.  0.,  and 
Maclennan,  J.  A.,  that,  on  the 
evidence,  the  conveyance  to  the 
daughter  was  the  result  of  a  fraudu- 
lent conspiracy  between  her  father 
and  herself  to  deprive  the  plaintiff 
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of  her  bargain  ;  that  therefore  the 
daughter  stood  in  no  better  position 
than  her  father  ;  and  that  he  was 
an  agent  for  the  plaintiff  whose 
agency  might  be  proved  by  oral  evi- 
dence nowithstanding  the  Statute  of 
Frauds  : — 

Held,  per  Burton,  and  Osler, 
JJ.A.,  that,  on  the  evidence,  the 
purchase  by  the  daughter  was  not 
a  collusive  one,  but  was  one  for  her 
own  benefit,  and  could  not  be  im- 
peached. 

The  Court  being  equally  divided 
the  judgment  of  Robertson,  J.,  at 
the  trial  was  affirmed. 

Upon  appeal  to  the  Supreme 
Court  of  Canada,  20  S.  C.  R.  404, 
the  opinions  of  IlAGARTy,  C,  J.  0., 
and  Maclennan,  J.  A.,  were  adopt- 
ed, Strong,  J.,  dissenting.  McMil- 
lan v.  Barton,  et  al.,  602. 


PRINCIPAL  AND  SURETY. 

Bond — Payment — Condition  pre- 
cedent— Penalty.']  —  Under  a  bond 
conditioned  to  be  void  if  the  person 
on  whose  behalf  it  is  given  "  shall 
indemnify  and  save  harmless  (the 
obligee)  from  payment  of  all  liability 
of  every  nature  and  kind  whatso- 
ever," a  right  of  action  against  the 
sureties  arises  in  favour  of  the  obli- 
gee as  soon  as  judgment  is  recovered 
against  him  on  a  claim  coming  within 
the  security.  Payment  of  such  claim 
bv  him  is  not  a  condition  precedent. 

*  Boyd  v.  Robinson,  20  O.  R.  404, 
approved. 

A  bond  without  a  penalty  may  be 
good  as  a  covenant  or  agreement. 

Judgment  of  Armour,  C.  ,T., 
affirmed.  Mewburn  v.  Mackelcan, 
729. 

PRIORITIES. 

See  Bills  of  Sale  and  Chattel 
Mortgages. 


PUBLICATION. 

See  Intoxicating  Liquors. 


QUALIFICATION. 

See  J ustice  of  the  Peace. 

RAILWAYS. 

1 .  Expropriatio n —  Compensation 
— Life  tena,nt — C.  S.  C.  eh.  66,  sec. 
11—24.  Vic-  ch.  17,  sec.  1 — Statute 
of  Limitations.] — Although  under 
C.  S.  C.  ch.  66,  sec.  11,  as  amended 
by  24  Yic.  ch.  17,  sec.  1,  a  railway 
company  could  obtain  a  good  title  in 
fee  simple  to  expropriated  lands  by 
a  conveyance  from  the  tenant  for 
life  thereof,  they  were  not  justified 
in  paying  the  compensation  money 
to  the  tenant  for  life;  and  where 
such  payment  was  made  in  1871  the 
company  were  ordered  to  pay  the 
amount  over  again  to  the  persons 
entitled  in  remainder  whose  title 
accrued  within  six  years  of  the  time 
of  bringing  the  action. 

Cameron  v.  Wigle,  24  Gr.  8,  ap- 
proved. 

Judgment  of  Street,  J.,  affirmed, 
Burton,  J.  A.,  dissenting.  Young 
v.  Midland  R.  W.  Co.,  265. 

2.  Ticket — Contract— Condition — 
Damages — :{  Vid  direct  line.v~\ — A 
condition  in  a  railway  ticket  as  to 
travelling  u  via  direct  line"  was  re- 
jected as  meaningless,  each  of  three 
possible  routes  being  circuitous, 
though  one  was  shorter  in  point  of 
mileage  than  the  others. 

The  amount  of  damages  allowed 
by  the  jury  to  the  plaintiff  because 
of  his  removal  from  the  train  while 
taking  one  of  the  longer  routes  was 
reduced  by  this  Court  as  unwarrant- 
ably large. 
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Semble.  In  this  country  it  is  not 
the  law  that  a  passenger  rightfully 
travelling  upon  his  ticket  is  bound 
to  pay  fore  wrongfully  demanded,  or 
to  leave  the  train  on  the  conductor's 
order,  at  the  peril  of  not  being  able 
to  recover  damages  for  an  assault 
committed  in  expelling  him  by  force. 

The  American  cases  on  the  subject 
considered  and  not  followed. 

Judgment  of  the  Queen's  Bench 
Division,  20  O.  E.  603,  varied. 
Dancey  v.  Grand  Trunk  R.  W.  Co., 
664. 

3.  Damages  —  Limitations  —  51 
Vic.  ch.  29,  see.  287  (D.)—R.  S.  0. 
ch.  135,  sec.  5.~\  —  The  plaintiffs' 
father  was  killed  on  the  10th  of 
February,  1891,  by  a  fall  from  a 
bridge,  part  of  a  highway,  which 
crossed  the  defendants'  line  and  had 
been  negligently  allowed  by  them  to 
be  out  of  repair.  The  action  was 
begun  on  the  14th  of  November, 
1891,  more  than  six  months  after  the 
accident,  no  letters  of  administration 
having  been  taking  out  :— 

Held,  per  Burton,  Osler,  and 
Maclean  an,  JJ.A.,  [Hagarty,  C. 
-J.  O.,  expressing  no  opinion]  that 
this  was  not  "  damage  sustained  by 
reason  of  the  railway,"  and  that  the 
limitation  clauses  of  the  Railway 
Act  did  not  apply. 

Held,  also,  per  Hagarty,  C.  J .  0. , 
Burton,  and  Maclennan,  J  J.  A., 
[Osler,  J.  A.,  expressing  no  opin- 
ion] that  the  provisions  of  R.  S.  O. 
ch.  135  (Lord  Campbell's  Act)  are 
not  affected  by  special  railway  legis- 
lation of  this  kind,  so  that  in  that 
view  also  the  action  was  begun  in 
time. 

Judgment  of  Robertson,  J.,  21 
O.  R.  628,  affirmed  on  other  grounds. 
-Zimmer  v.  Grand  Trunk  R.  W.  Co., 
'693. 

See  Principal  and  Agent,  1. 
98 — VOL.  XIX.  A.  R. 


REASONABLE  AND  PROBABLE 

CAUSE. 

See  Malicious  Prosecution. 


RECEIVER. 

See  Execution,  1. 


RESCISSION. 

See  Hayes  v.  Elmsley,  291. 


RENT. 

See  Apportionment. 


REVISING  OFFICER. 

See  Mandamus. 


REVOCATION. 

See  Mingeaud  v.  Packer  et  al.,  290. 


RIGHT  OF  ENTRY. 

See  Champerty  and  Mainten- 
ance— Deed. 


ROYAL  PREROGATIVE. 

See  Constitutional  Law,  1. 

RULES  OF  COURT. 

Con.  Rule  207.]— See  Evidence. 
Con.  Rule  1229.]—  See  Solicitor 
and  Client. 
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SALE  OF  GOODS. 

See  Contract — Municipal  Cor- 
porations, 1. 


SALVAGE. 

See  General  Average. 


SENTENCE,  COMMUTATION  OF. 

See  Constitutional  Law. 


SEPARATE  ESTATE. 

See  Husband  and  Wife,  1,  2. 


SHARES. 


See  Company,  1,  3. 


SHERIFF. 

See  False  Arrest. 


SPECIFIC  PERFORMANCE. 

See  Hayes  v.  Elmsley,  291. 


STATUTE,  TIME  OF  PASSING- 

See  A  ssignments  and  Preferences. 


SOLICITOR  AND  CLIENT. 

Costs — Order  for  taxation — Party 
liable  to  pay — Application  by  rate- 
payer for  taxation  of  bill  paid  by 
School  Board.] — An  individual  rate- 
payer of  a  school  section  is  not, 
merely  by  reason  of  his  having  to 
contribute  as  a  ratepayer,  entitled 
to  obtain  an  order  for  taxation  of  a 
bill  of  costs  delivered  to  and  paid  by 
the  Board  of  Public  School  Trustees, 
either  under  R.  S.  O.  (1887)  c.  147, 
sees.  32  and  42,  or  under  Con.  Rule 
1229. 

Judgment  of  the  Queen's  Bench 
Division,  reported  21  O.  R.  289, 
reversed.  McGugan  v.  McGugan, 
56. 


STATUTES. 

32  Hen.  VIII.  ch.  9.]— See  Champerty" 

and  Maintenance. 

C.  S.  C.  ch.  66,  sec.  11.]— -See  Rail- 
ways, 1. 

24  Vic.  ch.  17,  sec.  1  (D.).] — See  Rail- 
ways, 1. 

R.  S.  C.  ch.  5.] — See  Mandamus. 

R.  S.  C.  ch.  120,  sees.  53,  54.]— See- 
Banks  and  Banking. 

R,  S.  0.  (1887)  ch.  44,  sec.  65.]— See 
Municipal  Corporations,  2. 

R.  S.  0.  (1887),  ch.  51.]— See  Division 
Court. 

R.  S.  O.  (1887),  ch.  64:.]— See  Execu- 
tion, 1. 

R.  S.  0.  (1887),  ch.  65.]— See  Execu- 
tion, 2. 

R.  S.  O.  (1887),  ch.  71.]— See  Justick 
of  the  Peace. 

R.  S.  0.  (1887)  ch.  124.]-  See  Trusts 
and  Trustees,  2.  Sec.  2.]— See  Assign- 
ments and  Preferences. 

R.  S.  0.  (1887),  ch.  126,  sec.  23.]— See 
Mechanics'  Lien. 

R.  S.  0.  (1887),  ch.  127.]— See  Execu- 
tion, 2. 

R.  S.  0.  (1887),  ch.  135,  sec.  5.]—  See 
Railways,  3. 

R.  S.  0.  (1887),  ch.  136.]—  See  Min- 
geaud  v.  Packer  et  al.,  290. 

R.  S.  0.  (1887),  ch.  141.]— See  Master, 
and  Servant. 
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R.  S.  0.  (1887),  ch.  143,  sec.  2.]— See 
Apportionment. 

R.  S.  0.  (1887),  ch.  147,  sees.  32,  42.] 
— See  Solicitor  and  Client. 

R.  S.  O.  (1887),  ch.  152,  sec.  62.]— See 
Way,  3. 

R.  S.  0.  (1887),  ch.  159.]— See  Way,  2. 

R.  S.  0.  (1887),  ch.  167,  sec.  114(16).]— 
See  Arbitration  and  Award. 

R.  S.  0.  (1887),  ch,  172.]— See  Min- 
geaud  v.  Packer  et  al.  ,  290. 

R.  S.  0.  (1887),  ch.  183.]— See  Com- 
pany, 1.  Sec.  23,  sub-sec.  17.] — See 
Company,  2. 

R,  S.  0.  (1S87),  ch.  184,  sec.  282.]— 
See  Municipal  Corporations,  1.  Sec. 
479  (20).]— See  Trees.  Sec.  480.]— See 
Municipal  Corporations,  1.  Sec. 
531.] — See  Damages,  1.  Sub-sec.  4.] — 
See  Way,  4.  Sec.  621.]—  See  Municipal 
Corporations,  2. 

R.  S.  0.  (1887),  ch.  193,  sec.  35.]— See 
Assessment  and  Taxes — Sec.  191.] — See 
Deed. 

R.  S.  O.  (1887),  ch.  194,  sees.  49,  50, 
52,  58.}— See  Regina  v.  Elborne,  439. 

R.  S.  O.  (1887),  ch.  201.]— See  Trees. 

51  Vic.  ch.  29,  sees.  287,  (D.).] — See 
Railways,  3. 

51  Vic.  ch.  5,  (0.).] — See  Constitu- 
tional Law,  1. 

52  Vic.  ch.  12,  sec.  24,  {0.).]—See  Di- 
vision Court,  l.f 

52  Vic.  ch.  13  (0.).]—See  Municipal 
Corporations,  3. 

52  Vic.  ch.  15,  sec.  5.] — See  Constitu- 
tional Law,  2. 

52  Vic.  ch.  23  (0. )]  —  See  Master  and 
Servant. 

53  Vic.  ch.  42  {0.)]—See  Way,  2. 

54  Vic.  ch.  20  (0.).]— -See  Assignments 
and  Preferences.  I 
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54  Vic.  ch.  78  (0.)\]—See  Interpreta- 
tion of  Statutes. 

54  Vic.  ch.  82,  sec.  14  (0.).]— See  Mu- 
nicipal Corporations,  5. 

55  Vic.  ch.  90  (0.).]— See  Municipal 
Corporations,  5. 


STATUTE  OF  FRAUDS. 

See  Pkincipal  and  Agent,  2. 


STATUTE  OF  LIMITATIONS. 

See  Company,  3 — Husband  and 
Wife,  1 — Railways,  1. 


STREET  RAILWAYS. 

See  Interpretation  of  Statutes. 


TAXATION. 

See  Solicitor  and  Client. 

TAX  SALE. 

See  Deed. 

TELEPHONE. 

See  Trees. 


TICKET. 

See  Railways,  2. 


TIMBER. 

See  Way,  1. 
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TIME 

See  Robinson  v.  Harris,  134. 


TOLLS. 

See  Way,  2. 


TRANSCRIPT  OF  JUDGMENT. 

See  Division  Court,  1,  2. 


TREES. 

Highways  —  Telephone  —  Tree 
Planting  Act,  R.  S.  0.  eh.  201 — 
Municipal  Act,  R.  S.  0.  ch.  18 4-,  sec. 
479  (20).]— The  plaintiff  was  the 
owner  of  land  in  the  city  of  Toronto 
fronting  on  a  street  which  was  an 
original  road  allowance.  The  defen- 
dants the  Bell  Telephone  Company, 
with  the  assent,  but  without  any 
express  resolution  or  by-law  of  the 
city,  or  any  notice  or  compensation 
to  the  plaintiff,  cut  off  branches 
overhanging  the  street  from  trees 
growing  within  the  plaintiff's 
grounds,  and  also  branches  of  trees 
growing  in  the  street  in  front  of  the 
plaintiff 's  grounds,  alleging  that  the 
branches  interfered  with  the  use  of 
the  wires  of  a  telephone  system  for 
police  purposes,  which  they  had  con- 
tracted with  the  city  to  maintain. 
Section  3  of  the  Tree  Planting  Act, 
R.  S.  O.  ch.  201,  had  not  been 
brought  into  force  in  Toronto  : — 

Held,  per  Osler  and  Maclennan, 
J  J.  A.  (Hagarty,  C.  J.  O.,  dissenting), 
that  section  479  (20)  of  the  Munici- 
pal Act,  R.S.O.  ch.  184,  applies  only 
when  section  3  of  the  Tree  Planting 
Act,  R.S.O.  ch.  201,  is  in  force,  and 
that  the  plaintiff  had  no  interest  in 
or  title  to  the  trees  growing  in  the 


street  sufficient  to  enable  him  to 
complain  of  the  cutting  ;  but  : — 

Held,  also,  per  Hagarty,  C.J.O., 
and  Osler,  J. A.  (Maclennan,  J.A., 
dissenting),  that  as  the  overhanging 
branches  of  the  trees  growing  within 
the  plaintiff's  grounds  were  not  a 
nuisance,  and  in  no  way  interfered 
with  the  use  of  the  highway,  the  de- 
fendants had  no  right  to  cut  them. 

In  the  result,  therefore,  the  judg- 
ment of  the  junior  Judge  of  the 
county  of  York  was  in  part  affirmed, 
the  damages  being  reduced  by  $10. 
Hodgins  v.  City  of  Toronto  et  al,  537. 


TRUSTS  AND  TRUSTEES. 

1.  Executors — Breach  of  trust.] — 
One  executor  may,  without  the  con- 
currence of  his  co-executor,  validly 
sell  or  pledge  assets  of  the  estate  to 
a  purchaser  or  mortgagee  in  good 
faith,  and  the  purchaser  or  mortga- 
gee is  not  put  upon  inquiry  or 
affected  with  notice  of  breach  of 
trust  because  the  executor  is  des- 
cribed in  the  transfer  or  mortgage  as 
"trustee." 

Every  executor  is  a  trustee,  but 
he  does  not  cease  to  be  an  executor 
and  become  merely  a  trustee  until 
the  testator's  wishes  are  completely 
carried  out,  and  the  estate  has  been 
appropriated  to  the  purposes  of  the 
trusts  declared. 

Judgment  of  the  Queen's  Bench 
Division,  20  O.  R.  382,  affirming 
that  of  Boyd,  C.  19  O.  R.  426, 
reversed;  Hagarty,  C.  J.  O.,  dis- 
senting. Cumming  et  al.  v.  The 
Landed  Banking  and  Loan  Com- 
pany, 447. 

2.  Assignments  and  preferences — 
Purchase  of  trust  property — Assign- 
ments and  Preferences'  Act,  R.  S.  0. 
ch.  121f — Inspectors.] — A  purchase 
by  the  assignee  for  the  benefit  of 
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creditors  of  the  assets  of  the  estate, 
made  by  him  at  the  request  of  the 
inspectors  of  the  estate  after  futile 
efforts  to  sell  at  auction  and  by  pri- 
vate tender,  and  after  a  circular  let- 
ter had  been  sent  by  the  inspectors 
to  each  creditor  stating  that  the  sale 
would  be  made  unless  objection  were 
taken,  was  set  aside,  there  being 
evidence  that  at  the  time  of  the  pur- 
chase the  assignee  knew  of  and  was 
negotiating  with,  a  possible  pur- 
chaser to  whom  he  afterwards  resold 
at  a  large  profit,  and  had  not  dis- 
closed this  information  to  the  inspec- 
tors. 

The  inspectors  of  an  insolvent 
estate  have  no  power,  unless  speci- 
ally authorized  by  the  creditors,  to 
bind  the  latter  by  anything  they  do 
in  disposing  of  the  estate.  The  dis- 
posal of  it  is  in  the  hands  of  the 
creditors,  and  in  default  of  directions 
by  them,  in  the  hands  of  the  Judge 
of  the  County  Court. 

Judgment  of  Armour,  C.  J., 
affirmed,  Burton,  J.  A.,  dissenting. 
Morrison  v.  Watts,  622. 

See  Mingeaud  v.  Packer,  et  al„ 
290. — Principal  and  Agent,  2.  . 


USER. 

See  Way,  3. 


VALUATION. 

See  Arbitration  and  Award. 


VENDOR  AND  PURCHASER. 

See  Hayes  v.  Elmsley,  291  — 
Stevenson  et  al.  v.  Davis,  591. 


WAGES. 

See  Execution,  2. 

WAIVER. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  1. 


WAREHOUSE  RECEIPTS. 

See  Banks  and  Banking. 


WAY. 

1.  Timber — Removal  of — "Neces- 
sary."}— The  plaintiff  was  the  owner 
of  a  farm  of  about  a  mile  in  breadth 
and  five-sixths  of  a  mile  in  length. 
About  two-thirds  of  the  farm  was 
heavily  wooded,  and  the  rest  of  it 
was  cleared  and  cultivated.  The 
defendant  became  the  purchaser  of 
the  trees  and  timber  upon  the  land, 
under  an  agreement  which  provided 
among  other  things  that  the  pur- 
chaser should  at  all  times  within 
three  years  have  full  liberty  to  enter 
upon  the  lands  and  to  remove  the 
trees  and  timber  in  such  manner  as 
he  might  think  proper,  not  interfer- 
ing with  the  enjoyment  of  the  plain- 
tiff save  in  so  far  as  might  be  neces- 
sary. To  take  timber  from  the  cen- 
tre of  the  wooded  belt  through  the 
woodland  to  the  roads  instead  of  pas- 
sing over  the  cleared  land  would 
have  cost  more  than  the  timber  was 
worth  : — 

Held,  that  the  word  "  necessary  " 
was  to  be  reasonably  construed,  and 
that  this  timber  might  be  taken 
across  the  cleared  land. 

Judgment  of  Boyd,  C,  reversed. 
Stephens  v.  Gordon,  176. 
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2.  Tolls — Toll  roads — Private  Act 
— General  Act — Amendments  — R.  S. 
0.  ch.  159.}— The  Act  53  Vic.  ch. 
42  (0.),  which  extends  in  certain 
particulars  the  provisions  of  the  Gen- 
eral Road  Companies'  Act,  R.  S.  O. 
ch.  159,  as  to  repairs,  and  is  declared 
to  apply  whenever  a  road  subject  to 
that  General  Act  is  out  of  repair, 
does  not  apply  to  the  defendant  com- 
pany which  was  incorporated  by  spe- 
cial Act  and  to  which  not  the  whole 
of  the  General  Act  but  only  certain 
specified  sections  thereof  apply. 

Judgment  of  the  Common  Pleas 
Division,  reported  21  O.  R.  507, 
reversed,  Hagarty,  C.  J.  O.,  dis- 
senting. Attorney-General  v.  The 
Vatighan  Road  Co.,  234. 

3.  Public  highway — Plan — Dedi- 
cation—  User — R.  S.  0.  ch.  152,  sec. 
62 — Municipal  corporations —  By- 
law.]— A  piece  of  land  about  twenty 
acres  in  extent,  fenced  in,  had  been 
owned  and  occupied  as  a  field  by  the 
plaintiffs  and  their  predecessors  in 
title  for  twenty-five  years.  Before 
that  it  had,  with  other  land  lying 
immediately  to  the  north  on  which 
streets  had  been  laid  out  and  opened 
up,  one  of  them  forming  the  boun- 
dary between  the  north  and  south 
portions,  been  surveyed  and  laid  out 
on  a  registered  plan  into  lots  and 
streets,  and  some  lots  had  been  sold 
by  the  then  owners  partly  from  the 
land  vested  in  the  plaintiffs,  and 
partly  from  the  land  to  the  north. 
Subsequently  the  plaintiffs  acquired 
by  purchase  or  lease  all  the  lands  to 
the  south  of  the  dividing  street,  and 
sought  to  restrain  the  defendants 
from  opening  up  the  streets  through 
these  lands  : — 

Held,  per  Osler,  and  Maclennan, 
JJ.A.,  [Hagarty,  C.J.O.,  expressing 
no  opinion],  that  section  62  of  R.  S. 
O.  ch.  152,  which  provides  that  all 


allowances  for  streets  surveyed  in 
cities  or  an/  part  thereof,  which 
have  been  or  may  be  surveyed  and 
laid  out  and  laid  down  on  the  plans 
thereof,  and  upon  which  lots  of  land 
fronting  on  such  allowances  for 
streets  have  been  or  may  be  sold  to 
purchasers,  shall  be  public  highways 
and  streets,  is  retroactive  and  applies 
to  streets  laid  out  on  plans  made  and 
registered  before  the  passing  of  the 
Act,  and  that  the  streets  shown  on 
the  plan  were  highways  which  the 
city  were  entitled  to  open. 

Held,  per  Burton,  J.  A.,  that 
though  the  section  was  retroactive, 
it  applied  only  to  the  original  or 
first  survey  of  a  city,  etc.,  or  part 
thereof,  and  not  to  a  subdivision  of 
lots  or  parcels  within  the  city  a  nd 
therefore  not  to  the  survey  in 
question  in  the  present  case. 

Judgment  of  the  Common  Pleas 
Division,  21  O.  R.  120,  affirming,  by 
a  division  of  opinion,  that  of  Fergu- 
son. J.,  affirmed.  Gooderham  et  al 
v.  City  of  Toronto,  641. 

4.  Negligence — Municipal  Corpo- 
rations— R.  S.  0.  ch.  184,  sec-  531 
(4).] — Sub-section  4  of  section  531  of 
R.  S.  O.  ch.  184,  provides  that  if  an 
action  is  brought  against  a  municipal 
corporation  to  recover  damages  sus- 
tained by  reason  of  an  obstruction, 
excavation,  or  opening,  in  a  public 
place,  made,  left,  or  maintained,  by 
another  corporation  or  by  any  person 
other  than  a  servant  or  agent  of  the 
municipal  corporation,  the  last  men- 
tioned corporation  shall  have  a 
remedy  over  against  the  other  cor- 
poration or  person  for  any  dam- 
ages which  the  plaintiff  in  the 
action  may  recover  against  them. 

This  applies  to  the  case  of  an  ob- 
struction, excavation  or  opening,  di- 
rectly and  immediately  placed  on  or 
dug  in  the  highway  by  the  corpora- 
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tion  or  person  against  whom  the 
remedy  over  is  given.  It  does  not 
give  a  right  to  one  township  muni- 
cipal corporation  to  recover  from  an 
adjoining  township  municipal  corpo- 
ration damages  recovered  for  an 
accident  caused  by  nonrepair  of  a 
road  lying  between  the  townships 
which  they  were  jointly  liable  to 
keep  in  repair. 

Judgment  of  the  County  Court  of 
Lambton  reversed.  Township  of 
Sombra  v.  Township  of  Moore,  144. 


WINDING-UP. 

See  In  re  Alger  and  The  Sarnia 
Oil  Co.,  446.— Company,  I,  2,  3. 


WORDS. 

"  Arrangement."]  —  See  Master 
and  Servant. 

"  Branch."] — See  Assessment  and 
Taxes. 

"  Defect"] — See  Master  and  Ser- 
vant. 

"  Necessary. "]  —  See  Way,  1 . 

"Place  of  Business."] — See  As- 
sessment and  Taxes. 

"  Proceeding."] — See  Assignment 
and  Preferences-Division  Court, 
1. 

"Via  Direct  Liiie."] — See  Rail- 
ways, 2. 

"Volenti  non  Jit  injuria.] — See 
Master  and  Servant. 
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